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PREFACE 


In 1968, the Thirty-eighth Legislative Assembly adopted the Uniform 
Commercial Code, to become effective January 1, 1965. With this action 
and with all of the other new and amendatory legislation and annotations 
to decisions which have accumulated since 1949, especially in the fields of 
unemployment compensation, workmen’s compensation, water laws, and 
wills, it has become necessary to replace Volume Six of the Revised Codes 
of Montana, 1947. 


Among the important new laws that are now published for the first time 
in a bound volume of the Revised Codes, in addition to the Uniform Com- 
mercial Code, are the Occupational Disease Act, the Simultaneous Death 
Act, the 1961 ground water law, and the new provisions under the Work- 
men’s Compensation Act for rehabilitation and the second injury fund. 


Replacement Volume Six has been published in two parts in order to 
provide books that are easy to handle and to permit supplementation for a 
longer period. Part 1 contains Titles 85 through 90 (including Title 87,A, 
the Uniform Commercial Code), and Part 2 contains Titles 91 and 92. 


Included in the new Volume Six are all existing laws in the appropriate 
titles through the regular session of the Thirty-eighth Legislative Assembly. 
Repealed, obsolete, local, special, and appropriation laws, resolutions, and 
enacting and repealing clauses are excluded. The arrangement and num- 
bering system of the original volume and its supplements have been re- 
tained; hence the General Index and its current supplement may be used 
as before in locating particular laws. Legislative history references have 
been brought to date and no changes have been made in the general style 
used heretofore. 


Annotations have been added covering decisions of the Supreme Court 
of Montana and of the Federal courts through volume 388 Pacific 2d, 373 
United States, 325 Federal 2d, and 224 Federal Supplement, and the pre- 
vious annotations have been re-edited. Collateral references have been 
checked and brought to date, and new references to C. J. S8., Am. Jur. 2d 
and A. L. R. 2d have been added where appropriate. Decisions under the 
earlier statutes have been included in the annotations to the extent that 
they may be helpful in construing and applying new laws. 


This volume may be cited as Repl. Vol. 6 (Part 2), Revised Codes of 
Montana, 1947. For references to sections, we recommend “Sec. , Repl. 
Vol. 6 (Part 2), Revised Codes of Montana, 1947.” 


To Wesley W. Wertz, Code Commissioner of the 1947 Codes, we extend 
our thanks for his able assistance and wise counsel in the preparation of 
this Replacement. 


The Publishers 
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WILLS—-EXECUTION AND REVOCATION 


91-101. 


91-101 


(6974) Who may make a will. Every person over the age of 


eighteen years, of sound mind, may, by last will, dispose of all of his estate, 
real and personal, and such estate not disposed of by will is succeeded to as 
provided in sections 91-401 to 91-422, being chargeable in both cases with 
the payment of all the decedent’s debts, as provided in this Title. | 


History: Ap. p. Sec. 4, p. 556, Cod. Stat. 
1871; en. Sec. 432, p. 349, L. 1877; re-en. 
Sec. 432, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 432, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1720, Civ. C. 1895; re-en. Sec. 4723, 
Rev. C. 1907; re-en. Sec. 6974, R. C. M. 
1921. Cal. Civ. C. Sec. 1270. 


Compiler’s Note 


Sections 91-419 to 91-421, contained in the 
reference referred to in this section, were 
repealed by Sec. 2, Ch. 44, Laws 1947. 


Capacity of Minor to Make Will 


Where testator died at the approximate 
age of twelve, horses bequeathed by him 
to his brother could not pass to his brother 
under the will, since testator being under 
the age of 18 was incapable of making a 
will under this section. Galbreath v. Arm- 
strong, 118 M 299, 167 P 2d 337, 338. 


Finding of Incompetency 


In a will contest based on the physical 
and mental condition of the testator, jury’s 
finding that testator was incompetent at 
the time that he made the will, was not 
sustained by evidence showing that at the 
time of the execution of the will testator 
had in mind the names of the objects of 
his bounty, the character of the property, 
and the manner in which he desired to 
dispose of it. One who contests a will has 
the burden of proof once the allegations 
of the petition for probate have been suf- 
ficiently proven. In re Benson’s Estate, 
110 M 25, 32, 98 P 2d 868. 


Legislative Control 


The right to make a will is purely statu- 
tory and subject to the complete control of 
the legislature; it can withhold or grant 
the right, and if it grant it, it may make 
its exercise subject to such regulations 
and requirements as to it may seem proper. 
In re Mahaffay’s Estate, 79 M 10, 17 et 
seq., 254 P 875. 

The right to make testamentary dispo- 
sition of property depends entirely upon 
the will of the legislature; it may with- 
hold the right altogether or impose any 
limitations or restrictions upon it which it 
chooses. In re Hauge’s Estate, 92 M 36, 
39, 9 P 2d 1065. 


Persons Included 


This section cannot be extended by con- 
struction so as to include any person other 
than those mentioned in it. In re Beck’s 
Estate, 44 M 561, 580, 121 P 784, 1057. 


Question of Mental Competency, 
Sanity 


All that is required by this section is 
that a person have testamentary capacity 
at the time of the execution of the will. 
It is a question, not whether a testator is 
sane or insane, but rather whether or not 
he is mentally competent. What might be 
the considerations to be given to general 
insanity would take us far afield from 
the common-sense test and doctrine as to 
what constitutes mental incompetenecy. In 
re Cissel’s Estate, 104 M 306, 314, 66 P 
2d 779. 


Not 


Testator May Dispose of Property as 
He Sees Fit 


A testator may dispose of his property 
as he sees fit, as courts cannot make wills 
for persons. In re Benson’s Estate, 110 M 
25, 31, 98 P 2d 868. 


Unnatural Disposition of Property 


Where a will offered for probate is so 
unnatural, unfair or unjust on its face as 
to be contrary to sound public morals, fair 
play and justice, it calls for an explana- 
tion when challenged by contest, and 
though unnaturalness, standing alone does 
not raise a presumption of incompetency, 
it is a circumstance to be considered with 
other evidence where the will is attacked 
on ground of inecompetency, being a cir- 
cumstanee tending to discredit the testa- 
tor’s testamentary capacity. In re Cissel’s 
Estate, 104 M 306, 315, 66 P 2d 779. 


References 

In re Bernheim’s Estate, 82 M 198, 215, 
266 P 378, 57 ALR 1169; In re Bielen- 
berg’s Estate, 86 M 521, 528, 284 P 546; 
In re Silver’s Estate, 98 M 141, 38 P 2d 
PA by 


Collateral References 


Executors and Administrators€270-274; 
Wills@21-55, 865, 866. 

34 C.J.S. Executors and Administrators 
§§ 368, 478-481; 94 C.J.S. Wills §§ 3, 8, 12. 

57 Am. Jur. 73, Wills, § 50 et seq. 


Will of blind person. 9 ALR 1416 and 
37 ALR 603. 

Epilepsy as affecting testamentary ca- 
pacity. 16 ALR 1418. 

Admissibility of evidence other than 
testimony of subscribing witness to prove 
due execution of will, or testamentary ¢a- 
pacity. 63 ALR 1195. 

Testamentary capacity as affected by 


91-102 


use of intoxicating liquor or drugs. 67 
ALR 857. 

Failure of part of will for lack of testa- 
mentary capacity or undue influence as 
affecting the remainder of the will. 69 
ALR 1129. 

Codicil as affecting application of stat- 
utory provision to will, or previous codicil 
not otherwise subject, or as obviating ob- 
jections to lack of testamentary capacity, 
undue influence, or defective execution 
otherwise fatal to will. 87 ALR 836. 


91-102. 


WILLS, SUCCESSION AND PROBATE 


Testamentary character of memorandum 
or other informal writing not testamentary 
on its face regarding ownership or disposi- 
tion of specific personal property. 117 
ALR 1327. 

Interlineations or changes appearing on 
face of will. 34 ALR 2d 619. 

Effect of guardianship of adult on testa- 
mentary capacity. 89 ALR 2d 1120. 


(6975) Married women, wills by. A married woman may make 


a will in the same manner and with the same effect as if she were sole, 
except that such will shall not, without the written consent of her husband, 
operate to deprive him of more than two-thirds of her real estate, or of 


more than two-thirds of her personal estate. 


History: Ap. p. Sec. 1447, 5th Div. 
Comp. Stat. 1887; amd. Sec. 225, Civ. C. 
1895; re-en. Sec. 3735, Rev. C. 1907; re- 
en. Sec. 6975, R. C. M. 1921. Cal. Civ. C. 
Sec. 1273. 


Constitutionality 


This section does not offend against the 
provision of section 1 of the Fourteenth 
Amendment to the federal Constitution, 
guaranteeing to a married woman the right 
to dispose of her personal property by will 
without her husband’s consent, whereas a 
married man has that right without the 
wife’s consent. In re Mahaffay’s Estate, 
79 M 10, 15 et seq., 254 P 875. 


Applies to All of Wife’s Property 


This section, limiting the extent to 
which a wife may dispose of her property, 
apples to all her property without ref- 
erence to the character or time of its 
acquisition, and includes her separate prop- 
erty acquired before marriage. In re Ma- 
haffay’s Estate, 79 M 10, 15 et seq., 254 
P 875. 


Consent by Husband 


In an action to establish heirship to 
one-third of the estate of plaintiff’s wife 
under this section, letters written by the 
husband suggesting divorcee, that each re- 
tain the presents received from the other 
and that she was possessed of a consider- 
able amount of property in her own right 
and therefore did not stand in need of 
alimony, did not constitute the written 
consent contemplated by this section. In 


91-103. 


re Mahaffay’s Estate, 79 M 10, 15 et seq., 
254 P 875. 


Effect on Probate of Failure to Provide 
for Husband 


The will of a married woman properly 
executed, naming an executor, providing 
that he should pay her debts, funeral ex- 
penses and expenses of last illness from 
the funds of the estate, and revoking all 
former wills, was properly probated. The 
fact that testatrix, by failing to make 
mention of her surviving husband therein, 
had deprived him of two-thirds of her es- 
tate, in disregard of the provisions of this 
section, was not a reason for denying it 
probate. In re Mahaffay’s Estate, 72 M 
579, 582, 234 P 838. 


Emancipating Statutes 


This section, denying to a married wo- 
man the right to make a will which de- 
prives the husband of more than two- 
thirds of her estate, has not been either 
directly or indirectly abrogated by the 
emancipating statutes relating to married 
women and is not contrary to the public 
policy of state. In re Mahaffay’s Estate, 
79 M 10, 15 et seq., 254 P 875. 


References 


Huffine v. Lineoln, 52 M 585, 592, 160 P 
820. 


Collateral References 

WillsG 27-30. 

94 C.J.S, Wills § 9. 

57 Am. Jur. 77-79, Wills, §§ 58-60. 


(6976) Will, or part thereof, procured by fraud. A will, or a 


part of a will, procured to be made by duress, menace, fraud, or undue 
influence, may be denied probate; and a revocation, procured by the same 


means, may be declared void. 


History: En. Sec. 434, p. 349, L. 1877; 
re-en. Sec. 434, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 434, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 1721, Civ. C. 1895; re-en. Sec. 


4724, Rev. C. 1907; re-en. Sec. 6976, R. C. 
M. 1921. Cal. Civ. C. Sec. 1272. Field 
Civ. C. Sec. 544. 


WILLS—EXECUTION AND REVOCATION 


Undue Influence 


In a will contest, where the jury found 
undue influence, trial judge did not abuse 
discretion in granting proponents a new 
trial on the question of influence which the 
jury found to exist with respect to pro- 
ponents’ mother, where the will was exe- 
cuted without the knowledge of the bene- 
ficiaries, it was drafted by an attorney 
chosen by the testatrix, and testatrix did 
not change the will for twenty months be- 
fore her death. In re Cocanougher’s Estate, 
141 M 16, 375 P 2d 1009, 1014. 


Collateral References 
Wills@151-166, 170. 


91-104 


Failure of part of a will for lack of 
testamentary capacity or undue influence 
as affecting the remainder of the will. 69 
ALR 1129, 

Codicil as affecting application of stat- 
utory provision to will, or previous codicil 
not otherwise subject, or as obviating ob- 
jections to lack of testamentary capacity, 
undue influence, or defective execution 
otherwise fatal to will. 87 ALR 836. 

Codicil as validating will or codicil 
which was invalid or inoperative at time 
of its purported execution. 21 ALR 2d 
821. 

Judgment denying validity of will be- 
cause of undue influence, lack of mental 


capacity, or the like, as res judicata as 
to validity of another will, deed, or other 
instrument. 25 ALR 2d 657. 

91-104. (6977) Who may take by will. A devise or a bequest, or both, 
or other testamentary disposition may be made to: 

(a) Any natural person capable of taking the property so disposed of, 
or to any one or more of any of the following: 

(b) To the United States of America, to any instrumentality of the 
United States of America, to the state of Montana, to any county in and of 
the state of Montana, and to municipal corporations in and of the state of 
Montana; or, 

(c) To religious congregations, or churches, incorporated or unincorpo- 
rated, including religious corporations sole; or, 

(d) To unincorporated, benevolent, charitable, scientific, literary, edu- 
cational or fraternal societies, associations or lodges, or to branches, chapters 
and units of any thereof, and to charities; or, 

(e) To corporations heretofore or hereafter formed for benevolent, 
charitable, scientific, literary, educational, or fraternal purposes, or any 
thereof, or for hospital or sanitarium purposes; or, 

(f) To corporations heretofore or hereafter formed for the operation 
and conduct of hospitals, or home or homes, or facilities, for the care of 
aged, sick or infirm adults, or for the care and custody of children, includ- 
ing children born out of wedlock, orphans, sick, crippled, infirm, dependent, 
neglected or abandoned children and minors; or directly to a hospital, 
home or homes by name or other description, and such devises or bequests 
to or for a hospital, home or homes, shall be construed to apply to the 
corporation owning or operating the same, or to the board of trustees or 
directors (however designated) of hospitals, home or homes, owned or 
operated by nonincorporated organizations or associations, and in any case 
for the benefit of the hospital, home or homes, as an institution and its 
humanitarian services; or, 

(x) To corporations heretofore or hereafter formed primarily for the 
public preservation of forests and natural scenery ; or, 

(h) To corporations heretofore or hereafter formed to acquire, main- 
tain or operate public libraries, public museums, or publie art galleries, or 
historical sites or areas, or for public playgrounds, or recreation areas, or 
for other public purposes; and any one or more of any of such persons, 
governments, governmental agencies, religious congregations or ehurches 
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(incorporated or unincorporated, including religtous corporations sole), 
unincorporated associations, societies, lodges, or corporations heretofore or 
hereafter formed, mentioned or referred to in clauses (a) through (h) 
above, are hereby declared competent to take and receive property of all 
kinds by devise, bequest, or any other form of testamentary disposition. 
Any one or more of the foregoing, whether incorporated or unincorpo- 


rated, may take, accept and receive 
other lawful means. 


History: En. Sec. 437, p. 349, L. 1877; 
re-en. Sec. 437, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 437, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1722, Civ. C. 1895; re-en. Sec. 
4725, Rev. C. 1907; re-en. Sec. 6977, R. C. 
M. 1921; amd. Sec. 1, Ch. 173, L. 1955. Cal. 
Civ. C. Sec. 1275. Based on Field Civ. C. 
Sec. 546. 


Corporations 


Only natural persons and corporations 
formed for scientific, literary, or solely 
educational purposes may take through 
testamentary disposition; other corpora- 
tions, unless expressly authorized by stat- 
ute to do so, cannot so take. In re Beck’s 
Estate, 44 M 561, 572, 580, 121 P 784, 1057. 

In the absence of some special disability 
declared by statute, any person may be a 
legatee or devisee, and where the statute 
of wills employs the word “persons” in 
designating those who are capable of tak- 
ing, without limiting its meaning, it in- 
cludes corporations unless prohibited from 
taking. In re Hauge’s Estate, 92 M 36, 
39 et seq., 9 P 2d 1065. 

Where a foreign corporation under the 
laws of its creation has the power to take 
a bequest made by a testator resident in 
another state and the testator is not pro- 
hibited by the laws of the state of his 
domicile from making it, the bequest is 
valid. In re Hauge’s Estate, 92 M 36, 39 
et seq., 9 P 2d 1065. 

If a Montana corporation is expressly 
authorized to take under a will, a foreign 
corporation of the same or similar class 
if authorized so as to take may do so 
under a will executed in this state though 
not authorized to do business here. In re 
Hauge’s Estate, 92 M 36, 39 et seq., 9 P 
2d 1065. 


Legacy Left to Dead Person or Hstate 
of Deceased Person Void 


Where a legacy or devise is left by will 
to a person who was dead at the time 
it was executed, it has generally been held, 
in the absence of statute to the contrary, 
that the gift lapses even though the fact 
of such death was known to the testator; 
it has also been held that a legacy to 
the estate of a deceased person is void, 
since an estate is not an entity or person 


gifts, grants and donations by any 


capable of receiving the property willed. 
In re Doyle’s Estate, 107 M 64, 67, 80 P 
2d 374. 


Persons Included 


This section cannot be construed to in- 
elude any person, natural or artificial, 
among those who have the capacity to 
take under a will, other than those men- 
tioned. In re Beck’s Estate, 44 M 561, 
580, 121 P 784, 1057. 


State of Montana 


Where the state has not given its con- 
sent to becoming a beneficiary under a 
will, it is incapable of taking as a legatee. 
In re Beck’s Estate, 44 M 561, 576, 121 
P 784, 1057. 


State Orphans’ Home 


Under section 4725, Rev. Codes of 1907, 
the state orphans’ home, not being a ecor- 
poration, either public or private, of the 
nature designated therein as capable of 
taking under testamentary disposition, 
could not do so. In re Beck’s Estate, 44 M 
561, 572, 121 P 784, 1057. 


References 


In re Nossen’s Estate, 118 M 40, 162 P 
2d 216, 217. 


Collateral References 


Corporations€—434; Wills@—10. 

19 C.J.S. Corporations § 1088; 94 C.J.S. 
Wills §§ 91-110. 

57 Am. Jur. 138-145, Wills, §§ 153-161. 


Designation of legatee or devisee by ab- 
breviation. 153 ALR 486. 

Power and capacity of bank to take 
devise or bequest. 8 ALR 2d 454. 

Nonreligious, noneduecational, or non- 
charitable trust, validity of testamentary 
gift to. 8 ALR 2d 614. 

Felonious killing of testator as af- 
fecting slayer’s rights as beneficiary un- 
der will. 26 ALR 2d 960. 

Right of witness to a nuncupative will 
to take as beneficiary thereunder. 28 
ALR 2d 796. 

Legality of testamentary gift to illegit- 
imate. 34 ALR 2d 10. 


91-104.1. Act not to repeal, restrict, qualify or limit, the provisions of 
sections 91-105 and 91-106. Nothing herein contained shall be construed 
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to repeal, restrict, qualify or limit, the provisions of sections 91-105 and 
91-106, referring to the state of Montana and its institutions, and enabling 
the state and its institutions to take by testamentary disposition, devise, 
bequest, gift or grant, and enabling any person over the age of eighteen (18) 
years to make donations, gifts, grants, bequests, devises and testamentary 
dispositions to the state of Montana and its institutions, as in said sections 
91-105 and 91-106, set forth. 
History: En. Sec. 2, Ch. 173, L. 1955. 


91-104.2. Application to estates remaining undistributed at the time 
act goes into effect. This act is hereby expressly declared to be retroactive 
to the extent that it shall apply to all estates which remain undistributed 
at the time of the effective date of this act. 

History: En. Sec. 3, Ch. 173, L. 1955. Compiler’s Note 
The effective date of this act was March 
4, 1955. 

91-105. (6978) State institutions which may take by gift, bequest or 
grant. The state of Montana, the university of Montana, the state normal 
college, the state orphans’ home, the state school for the deaf and blind, the 
state school of mines, the state reform school, the soldiers’ home, the 
Montana state tuberculosis sanitarium, the state asylum for the insane, the 
state penitentiary, and any and all institutions now created or established, 
or which may hereafter be created or established, and supported in whole 
or in part by the state of Montana for any purpose, are hereby empowered 
and given the right to accept, receive, take, hold, own, and possess gifts, 
donations, grants, devises, or bequests of real or personal property from 
any source whatsoever; and said gifts, donations, grants, bequests, or 
devises may be made direct to the state of Montana, or in the name of 
any of said institutions, or to any officer or board of said institutions, or 
to any person in trust for said institutions; but in the event the same shall 
be made direct to any such institution, or to any officer or board of any such 
institution, such gift, donation, grant, devise, or bequest shall be construed 
as a gift, donation, grant, devise, or bequest to the state of Montana, and 
shall be administered and used by the state of Montana for the particular 
purpose for which the same was given, donated, granted, bequeathed, or 
devised; and in the event no particular purpose is mentioned in such gift, 
grant, devise, or bequest, then the same shall be used for the general support, 
maintenance, or improvement of such institution by the state of Montana. 


History: En. Sec. 1, Ch. 17, L. 1913; Collateral References 
re-en. Sec. 6978, R. C. M. 1921. States¢—82, 85 and other particular 
topies. 


81 CJ.S. States § 104. 


91-106. (6979) Persons who may make gifts to state institution. A 
donation, gift, grant, bequest, devise, or testamentary disposition of prop- 
erty, real or personal, may be made by any person over the age of eighteen 
years, of sound mind, to the state of Montana, the university of Montana, 
the state normal college, the state orphans’ home, the state school for the 
deaf and blind, the state school of mines, the state reform school, the soldiers’ 
home, the state asylum for the insane, the state penitentiary, and any and 
all institutions now created or established, or which may hereafter be 
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created or established and supported, in whole or in part, by the state of 
Montana for any purpose. And any person, corporation, or association 
of persons may make any gift, donation, or grant of property, real or 
personal, to the state of Montana, or to any of the institutions above 
named or referred to; but in the event any gift, donation, grant, devise, 
or bequest shall be made to any such institution, or to any officer or board 
of any such institution, the same shall be construed as a gift, donation, 
grant, devise, or bequest to the state of Montana, and shall be adminis- 
tered and used for the state of Montana for the particular purpose for 
which the same was given, donated, granted, bequeathed, or devised; and 
in the event no particular purpose is mentioned in such gift, grant, devise, 
or bequest, then the same shall be used for the general support, main- 
tenance, or improvement of such institution by the state of Montana. 


History: En. Sec. 2, Ch. 17, L. 1913; 
re-en. Sec. 6979, R. C. M. 1921. 


91-107. (6980) Written will, how to be executed. Every will, other 
than a nunecupative will, must be in writing; and every will, other than a 
holographic will, and a nuncupative will, must be executed and attested 
as follows: 

1. It must be subscribed at the end thereof by the testator himself, or 
some person in his presence and by his direction must subscribe his name 
thereto ; 

2. The subscription must be made in the presence of the attesting wit- 
nesses, or be acknowledged by the testator to them to have been made by 
him or by his authority ; 

3. The testator must, at the time of subscribing or acknowledging the 
same, declare to the attesting witnesses that the instrument is his will; 
and, 

4. There must be two attesting witnesses, each of whom must sign his 
name as a witness, at the end of the will, at the testator’s request, and in 
his presence. 


History: En. Sec. 438, p. 349, L. 1877; 
re-en. Sec. 438, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 438, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1723, Civ. C. 1895; re-en. Sec. 
4726, Rev. C. 1907; re-en. Sec. 6980, R. C. 
M. 1921. Cal. Civ. C. Sec. 1276. Based 


witnesses to understand that the signature 
is his; and acknowledgment of the will 
necessarily acknowledges the _ testator’s 
signature thereon. In re Bragg’s Estate, 
106 M 132, 145, 76 P 2d 57. 


on Field Civ. C. Sec. 550. 


Cross-References 


Recording authorized, sec. 86-406. 
Wills to be in writing, sec. 93-1401-3. 


Acknowledgment Established by Circum- 
stantial Evidence. 


Acknowledgment by testator of his sig- 
nature to his will may be established not 
only by spoken words but by cireumstan- 
tial evidence, and where it is appended be- 
fore attestation by witnesses, he may 
acknowledge it in any manner that con- 
veys to the minds of witnesses of reason- 
able intelligence in an unmistakable man- 
ner his intention to acknowledge execution, 
either by gestures or conduct giving the 


Acknowledgment Made to All Witnesses 


Acknowledgment by testator of his sig- 
nature to his will must be made to all 
the witnesses, not just one. In re Rudd’s 
Estate, 140 M 170, 369 P 2d 526, 530. 


Acknowledgment of Will as Necessarily 
Acknowledging Signature 


Where testatrix did not subscribe the 
will in the presence of the attesting wit- 
nesses, but came to O’s place of business 
and said to him in the hearing of his em- 
ployee D that she wanted both of them to 
sign her will as witnesses, the court erred 
in denying probate on the ground that the 
declaration of testatrix that the instru- 
ment was her will did not meet the re- 
quirements of subdivision 2 of this section 
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as to subscribing in their presence or ac- 
knowledging her subscription thereto, as 
an acknowledgment of the will necessarily 
acknowledges the signature. In re Bragg’s 
Estate, 106 M 132, 152, 76 P 2d 57. 


Attestation Clause 


An attestation clause is not absolutely 
necessary under this section. In re French’s 
Estate, 137 M 228, 351 P 2d 548, 551. 


Attestation Clause—Evidentiary Value 


The attestation clause has evidentiary 
value when the witnesses are not available 
and the mere want of recollection of wit- 
nesses is not per se evidence of noncom- 
pliance with the statute. In re Connelly’s 
Estate, 138 M 153, 355 P 2d 145, 149. 


Attestation Clause—Presumption of Due 
Execution 


Where attestation clause is in due form, 
and there is no question as to the genuine- 
ness of the signatures of the testator or 
the subscribing witnesses, it has evidenti- 
ary value in establishing due execution of 
the instrument, since such a clause raises 
a presumption of its due execution. In re 
Bragg’s Estate, 106 M 132, 142, 76 P 2d 57, 
explained in 114 M 258, 275, 136 P 2d 223. 


Where the attestation clause is regular 
it presents a prima facie case of the due 
execution of the will which the court is 
entitled upon a proper showing to hold 
prevails over the testimony of the wit- 
nesses to the contrary. This is particular- 
ly true where the experience and famili- 
arity on the part of the testator with the 
requisites of the execution of a will exist. 
In re Swords’ Estate, 129 M 165, 284 P 2d 
674, 677. 


Attestation Clause—Proof of Existence 


Proponent of instrument established its 
prima facie validity as a will by proving 
the existence of the attestation clause and 
the genuineness of the signatures. In re 
Connelly’s Estate, 138 M 153, 355 P 2d 145, 
150. 


Attestation Clause—Testimony Contrary 
to Recitals 


Since the recitals in an attesting clause 
to a will are not always conclusive on the 
issues of proper publication and request 
(this section) by the testator, it may not 
be held that such a clause, signed by the 
witness with knowledge of what it would 
contain, concludes him from thereafter 
testifying contrary thereto. In re Cum- 
mings’ Estate, 92 M 185, 197, 11 P 2d 968. 


The court may accept statements in the 
attestation clause as against the mere 
words of the attesting witnesses to the 
contrary. In re Swords’ Estate, 129 M 165, 
284 P 2d 674, 678. 
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Compliance with Section Required 


The legislative mandates for execution 
of a will are supreme, and testamentary 
disposition cannot be made except upon 
compliance with those mandates. In re 
Watts’ Estate, 117 M 505, 510, 522, 160 
P 2d 492. 


There must be compliance with all four 
of the requirements for a will to be valid- 
ly executed under this section. In re Con- 
nelly’s Estate, 138 M 153, 355 P 2d 145, 
149, 


Construction 


It has often been held that the statute 
relating to the execution and acknowledg- 
ment of a will must be strictly construed. 
Strict construction means nothing more 
than that a statute is not to be construed 
beyond its natural meaning. In re Bragg’s 
Estate, 106 M 132, 145, 76 P 2d 57. 


This section does not direct that the 
testator must sign or acknowledge his 
signature to the subscribing witnesses at 
a time when both such witnesses are pres- 
ent at the same time. Neither does the 
section direct that the subscribing wit- 
nesses must sign the will at a time when 
both are present or in the presence of 
each other. To hold otherwise is to read 
into the section a requirement that is not 
there and was not written into such see- 
tion by the legislators who enacted it into 
law. In re Woodburn’s Estate, 128 M 145, 
273 P 2d 391, 394. 


The purposes of a statute requiring wit- 
nesses to a will are fully met and satisfied 
when this section is interpreted and con- 
strued to permit a testator to sign or 
acknowledge his will to the subscribing 
witnesses separately, and such witnesses to 
sign their names while not in the presence 
of each other. In re Woodburn’s Estate, 
128 M 145, 273 P 2d 391, 395. 


Deed To Be Delivered upon Grantor’s 
Death Not a Will 


A deed to real property executed by 
the grantor and deposited by him in a 
safety deposit box with instruction that 
it be delivered upon his death, may not be 
considered a will, where not intended by 
the grantor as such and not executed with 
the proper formalities. Carnahan v. Gup- 
ton, 109 M 244, 260, 96 P 2d 513. 


Power of Attorney 


A power of attorney to a physician to 
perform all medical services for decedent 
for which he was to receive $2,000, any 
portion of such amount unpaid on her 
death to be paid by her executor, was 
invalid unless executed in compliance with 
this section. Trenouth v. Mulroney, 124 
M 499, 227 P 2d 590, 597. 
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Publication 


In making a will it is not essential that 
the testator should expressly declare the 
instrument to be his will, but if, on con- 
sideration of all the attending facts and 
circumstances, a substantial compliance 
with subdivision 3 of this section is shown, 
it is sufficient. In re Miller’s Estate, 37 
M 545, 562, 97 P 935. See In re Noyes’ 
Estate, 40 M 178, 189, 105 P 1013. 

Subdivision 4 of this section was sub- 
stantially complied with when the legal 
adviser of the testatrix requested, with 
her intelligent acquiescence, the witnesses 
to sign her will. In re Miller’s Estate, 
37 M 545, 563, 97 P 935. See In re Wil- 
liams’ Estate, 50 M 142, 155, 145 P 957. 

Where one of the two subscribing wit- 
nesses did not hear a will read, was not 
requested by anyone to sign as a witness 
to a will, did not see the signature of 
the testator, and was not informed of the 
character of the paper he signed, until 
nearly two years later, the testator did 
not publish the writing as his will as 
required by this section. In re Noyes’ 
Estate, 40 M 178, 189, 105 P 1013. 

Where a will was not prepared by de- 
cedent, but was entirely in the handwrit- 
ing of an attorney, who was not present 
when the will was executed, and the 
person named as executor was the one who 
requested the witnesses to sign the in- 
strument, the requirement of this section 
relative to publication of the will to the 
subscribing witnesses by the testatrix, was 
not observed. In re Williams’ Estate, 50 
M 142, 154, 145 P 957, distinguished in 
129 M 165, 170, 284 P 2d 674. 

The attesting witnesses to a will must, 
at the time they attest, be informed in 
some way, though not necessarily in words, 
by the testator himself that the instru- 
ment he has subscribed is his will; knowl- 
edge of this fact derived from any other 
souree or at any other time being insuffi- 
cient. In re Williams’ Estate, 50 M 142, 
154, 145 P 957, distinguished in 129 M 
165, 170, 284 P 2d 674. 

Evidence of a witness attesting a will 
at the request of another, showing that 
testatrix did not say anything or pay any 
attention when the request was made, did 
not do anything to indicate that the in- 
strument was her will, and did not show 
any signs of intelligence while he was in 
the room, etc., is fatal to the will, if be- 
lieved, as proving that the requirements 
of this section, relative to publication and 
attestation, were not complied with. In 
re Cummings’ Estate, 92 M 185, 197, 11 
P 2d 968. 

A testator need not expressly declare 
to the subscribing witnesses that the docu- 
ment is his will, or expressly request them 
to sign as witnesses; if he, by words or 
conduct at the time of its execution, 
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conveyed to them the information that it 
was his will and signed it in their pres- 
ence, and in the same manner indicated 
that he desired them to subscribe it as 
witnesses, it is a sufficient compliance with 
the requirements of this section. In re 
Silver’s Estate, 98 M 141, 157, 38 P 2d 277. 


Purpose of Statutes on Execution of 
Wills 


The purpose of this statute is to afford 
means for determining the authenticity of 
wills, to guard against and prevent mis- 
take, imposition, undue influence, and to 
prevent substitution of some other writing 
in place thereof; when fraud, deception, 
undue influence or mental incapacity are 
absent, a substantial rather than a literal 
compliance with such formalities is suffi- 
cient. In re Bragg’s Estate, 106 M 132, 
141, 76 P 2d 57. 


The legislative purpose, in enacting a 
statute rendering a will invalid unless it 
be executed with designated formalities is 
to prevent simulated and fraudulent writ- 
ings from being probated as genuine. In re 
Watts’ Estate, 117 M 505, 510, 522, 160 
P 2d 492, 


Requirement of Intent of Testator 


The requirement that the will be sub- 
scribed by the testator means more than 
that the name shall be written. It must 
be written with the intent of the testator 
that the instrument shall be his will and 
that his name so written shall be his own 
record of such intent. To form such intent 
the testator must have the necessary men- 
tal competency therefor. If the testator 
is incompetent he does not execute the 
will and even though he writes his name 
thereon, such appearance of regularity is 
of no avail. In re Mickich’s Estate, 114 
M 258, 275, 1386 P 2d 223, overruled on 
another point, 129 M 165, 173, 284 P 2d 
674. 


Signature in Absence of Attesting Wit- 
nesses 


District court properly denied probate to 
a will because of the failure of the testa- 
tor to acknowledge his signature where 
testator affixed his signature to the will 
at least fifteen or thirty minutes before 
the attesting witnesses; testator was in 
failing health and partially paralyzed; 
testator could not see his will nor the 
doctor when the doctor affixed his signa- 
ture to the will; testator did not sign the 
purported will in the presence of the at- 
testing witnesses nor acknowledge to them 
in any manner that the name subscribed 
on the document was his signature; testa- 
tor did not declare to the attesting wit- 
nesses that the document was his will; and 
testator did not request witnesses to sign 
their names as witnesses and they did not 
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sign in his presence. In re Rudd’s Estate, 
140 M 170, 369 P 2d 526, 531. 


Signature with Assistance of Another 


A testatrix, who, being too weak to 
sign her will without assistance, requested 
a bystander to assist her in doing so, and 
who, knowing that the instrument she was 
about to sign was her will, held the pen 
and attached her signature with her hand 
thus guided, subscribed the will as re- 
quired by subdivision 1 of this section. 
In re Miller’s Estate, 37 M 545, 560, 97 
P 935. See In re Noyes’ Estate, 40 M 
178, 189, 105 P 1013. 


Where an aged testator, physically weak 
but mentally competent, wrote the first 
three letters of his name without assist- 
ance and then, at suggestion of an attor- 
ney to which he assented, a nurse guided 
his hand as he completed the signature, 
the will was properly subscribed within 
the meaning of this section. In re Sales’ 
Estate, 108 M 202, 206, .89 P 2d 1043. 


Subscribing Witness Must Testify 


When a will is contested, the subscrib- 
ing witnesses, if present in the county and 
of sound mind, must be produced and ex- 
amined. If absent, the court may receive 
other evidence, if any can be had, of the 
facts mentioned in this section, but, as a 
rule, such facts, or many of them, can be 
proved only by the subscribing witnesses. 
Farleigh v. Kelley, 28 M 421, 430, 72 P 
756. 


Testimony of One Witness Sufficient 


While subdivision 4 of this section 
makes two attesting witnesses an indis- 
pensable requirement to a valid will, the 
satisfactory testimony of one witness en- 
titled the will to probate as against the 
objection of defective execution of the 
attestation clause under section 93-401-1. 
In re Bragg’s Estate, 106 M 132, 139, 76 
P 2d 57. 


References 


Sharkey v. City of Butte, 52 M 16, 21, 
155 P 266; In re Irvine’s Estate, 114 M 
577, 584, 139 P 2d 489, 147 ALR 882. 


91-108. 
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Collateral References 


Wills@94-129, 132, 136, 146. 

94 C.J.S. Wills §§ 156, 167-199, 205, 209, 
219, 220. 

57 Am. Jur. 184, Wills, § 217 et seq. 


Place of signature of attesting witnesses. 
10 ALR 429. 

Manner of signing as affecting suffi- 
ciency of signature of testator. 31 ALR 
682; 42 ALR 954 and 114 ALR 1110. 

Duty of attesting witness with respect 
to testator’s capacity. 35 ALR 79. 

Effect of witness signing before testator 
signs. 39 ALR 933 and 57 ALR 584, 

Effect of testator’s attempted physical 
alteration of will after execution. 62 ALR 
1367 and 24 ALR 2d 514. 

Admissibility of evidence other than 
testimony of subscribing witness to prove 
due execution of will, or testamentary ea- 
pacity. 63 ALR 1195. 

Necessity that attesting witnesses to 
will subscribe in presence of each other. 
99 ALR 554. 

Acknowledgment of signature by testa- 
tor or witness to will as satisfying statu- 
tory requirement that testator or witness 
sign in the presence of each other. 115 
ALR 689. 

Necessity of, and what amounts to, re- 
quest on part of testator to the witnesses 
to attest or subscribe will. 125 ALR 414. 

Necessity that attesting witness to will 
not signed by testator in his presence shall 
have seen latter’s signature on paper. 127 
ALR 384. 

Law in effect at time of execution of 
will or at time of death of testator as 
controlling. 129 ALR 859. 

Interlineations and changes as appear- 
ing on face of will. 34 ALR 2d 619. 

Validity of will written on disconnected 
sheets. 38 ALR 2d 477. 

Sufficiency of publication of will. 60 
ALR 2d 124. 

Fingerprints as signature on will. 72 
ALR 2d 1268. 

What constitutes presence of testator in 
witnessing of his will. 75 ALR 2d 318. 

Validity of will as affected by fact that 
witnesses signed before testator. 91 ALR 
2d 737. 


(6981) Definition of a holographic will. A holographic will is 


one that is entirely written, dated, and signed by the hand of the testator 
himself. It is subject to no other form, and may be made in or out of this 


state, and need not be witnessed. 


History: En. Sec. 439, p. 349, L. 1877; 
re-en. Sec. 439, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 439, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1724, Civ. C. 1895; re-en. Sec. 
4727, Rev. C. 1907; re-en. Sec. 6981, R. C. 
M,. 1921. Cal. Civ. C. Sec. 1277. 


Dating of Will 

A holographie will entirely written by 
testatrix but dated “this day of May, 
1938,” held erroneously rejected on peti- 
tion for probate on the ground that it did 
not bear the day of the month of its exe- 
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eution, since, the month and the year hav- 
ing been given, the requirement of this 
section that such a will shall be dated, was 
substantially complied with. In re Irvine’s 
Estate, 114 M 577, 579, 1389 P 2d 489, 147 
ALR 882. 

The statutory requirement of dating a 
holographie will is based primarily on two 
grounds: (1) In order that the courts may 
determine whether the testator had the 
requisite testamentary capacity when he 
executed the will, and (2) If there are two 
or more wills, containing incompatible 
provisions, in order to determine which is 
the later will. In re French’s Estate, 137 
M 228, 351 P 2d 548, 550. 

A holographie will which is dated with 
the year but not the day or month on 
which it was executed does not substan- 
tially comply with this section. In re 
French’s Estate, 137 M 228, 351 P 2d 548, 
550. 


Printed Figures 


A writing on a letterhead of decedent, 
in which certain figures were printed in 
the designation of the year in the date, 
was invalid as a holographic will, though 
otherwise it met with all the requirements 
of the section. In re Noyes’ Estate, 40 
M 190, 195, 105 P 1017. 


Sufficiency of Writing 


A letter which informed the writer’s 
sister “Ida” and brother-in-law of condi- 
tions of the writer’s health, of the condi- 
tions of the weather and of the crops, and 
that if anything should happen to the 
writer “you Will all Find My Bisnes Fix 
and in the Citszen Bank Still looks like 
rain made ida over everything,” and which 
stated nothing relative to what the writer 
did to “fix” his business was insufficient 
to constitute a holographic will. In re 
Watts’ Estate, 117 M 505, 520, 160 P 2d 
492, 

A letter, written some five years after 
the execution of a will, in which the de- 
ceased states that he wants his son to be 
administrator and in which no reference 
was made of the prior will was not a holo- 
graphie will nor was it a codicil to de- 
cedent’s earlier formal will. In re Han- 
sen’s Estate, 126 M 522, 254 P 2d 1073. 


Testamentary Intent 
Where, about a month before his death 
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decedent in a letter to his brother spoke 
of his financial situation and property, of 
his unfriendly attitude toward his chil- 
dren, and that he had thought of making 
a testament “temporarily anyhow” so that 
the addressee and a son could get half 
each, although the latter “ought not to 
have anything,” the letter, in the absence 
of any showing that decedent had ever 
mentioned the matter again, at most ex- 
pressed an intention at some time in the 
future, to make a will in conformance 
with its contents, and insufficient to show 
the requisite animus testandi, and not en- 
titled to probate. In re Augestad’s Es- 
tate, 111 M 138, 141, 106 P 2d 1087. 

Letter and surrounding circumstances 
were sufficient to show that the decedent 
had testamentary intent necessary for a 
valid holographic will. In re Van Voast’s 
Estate, 127 M 450, 266 P 2d 377. (See 
however, dissenting opinions, 127 M 450, 
266 P 2d 377 at 380 and 389.) 


Transfer of Real Estate 


An instrument which meets all the re- 
quirements of a holographie will under 
this statute is sufficient to transfer real 
estate in Montana upon probate. In re 
Gift’s Estate, 125 M 95, 232 P 2d 328, 
331, 


References 
Barney v. Hayes, 11 M 571, 29 P 282. 


Collateral References 


Wills€>130-135. 
94 C.J.S. Wills §§ 200-207. 
57 Am, Jur, 431-443, Wills, §§ 632-652. 


Changes by one other than testator after 
execution of holographic will as affecting 
its character as such. 124 ALR 633. 

Necessity and sufficiency of dating of 
holographic will. 147 ALR 898. 

Place of signature of holographic wills. 
19 ALR 2d 926. 

Validity of will written on disconnected 
sheets. 38 ALR 2d 477. 

Letter as will or codicil. 40 ALR 2d 698. 

Sufficiency, as to form, of signature to 
holographie will. 75 ALR 2d 895. 

Requirement that holographic will must 
be entirely in hand of testator as affected 
by printed or written matter on paper or 
form used. 89 ALR 2d 1198. 


(6982) Witness to add residence. A witness to a written will 


must write, with his name, his place of residence; and a person who sub- 
scribes the testator’s name, by his direction, must write his own name as a 
witness to the will. But a violation of this section does not affect the validity 


of the will. 


History: En. Sec. 440, p. 349, L. 1877; 
re-en. Sec. 440, 2nd Div. Rev. Stat. 1879; 


re-en. Sec. 440, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1725, Civ. C. 1895; re-en. Sec. 
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4728, Rev. C. 1907; re-en. Sec, 6982, R. C. 
M. 1921. 
Civ. C. Sec. 552. 


Collateral References 


Wills€>111 (3), 123 (1). 
94 CJ.S. Wills § 191. 


Cal. Civ. C. Sec. 1278. Field 


91-1138 


Failure of attending witness to write or 
state place of residence as affecting will. 
55 ALR 2d 1053. 


91-110. (6983) Mutual will. A conjoint or mutual will is valid, but 
it may be revoked by any of the testators, in like manner with any other 


will. 


History: En. Sec. 441, p. 349, L. 1877; 
re-en. Sec. 441, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 441, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1726, Civ. C. 1895; re-en. Sec. 
4729, Rev. C. 1907; re-en. Sec. 6983, R. C. 
M. 1921. Cal. Civ. C. Sec. 1279. Field 
Civ. C. Sec. 548. 


Collateral References 


Wills€100, 188. 
97 C.J.S. Wills §§ 1364, 1366. 
57 Am, Jur. 458, Wills, § 680 et seq. 


Inequality of estates as affecting joint 
and mutual wills. 148 ALR 756. 

Joint, mutual, and reciprocal wills. 169 
ALR 9. 


91-111. (6984) Competency of subscribing witness. If the subseribing 


witnesses to a will are competent at the time of attesting its execution, their 
subsequent incompetency, from whatever cause it may arise, does not pre- 
vent the probate and allowance of the will, if it is otherwise satisfactorily 
proved. 


History: En. Sec. 5, p. 556, Cod. Stat. 
1871; re-en. Sec. 442, p. 350, L. 1877; re-en. 
Sec. 442, 2nd Div. Rev. Stat. 1879; re-en. 


References 


In re Klein’s Estate, 35 M 185, 209, 88 
P 798. 


Sec. 442, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1727, Civ. C. 1895; re-en. Sec. 4730, 
Rev. C. 1907; re-en. Sec. 6984, R. C. M. 
1921. Cal. Civ. C. Sec. 1280. 


Collateral References 


Wills¢116. 
95 C.J.S. Wills § 394. 
57 Am. Jur. 236, Wills, § 308 et seq. 


91-112. (6985) Conditional will. A will, the validity of which is made 
by its own terms conditional, may be denied probate, according to the event, 
with reference to the condition. 


History: En. Sec. 443, p. 350, L. 1877; 
re-en. Sec. 443, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 443, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1728, Civ. C. 1895; re-en Sec. 
4731, Rev. C. 1907; re-en. Sec. 6985, R. C. 
M. 1921. Cal. Civ. C. Sec. 1281. Field 
Civ. C. Sec. 549. 


91-118. (6986) Gifts to subscribing witnesses void—creditors competent 
witnesses. All beneficial devises, legacies, and gifts whatever, made or 
given in any will to a subscribing witness thereto, are void, unless there 
are two other competent subscribing witnesses to the same; but a mere 
charge on the estate of the testator for the payment of debts does not 


Collateral References 

Wills@8s0. 

94 C.J.S. Wills § 152. 

57 Am. Jur. 453-458, Wills, §§ 671-679. 


prevent his creditors from being competent witnesses to his will. 


History: En. Sec. 7, p. 556, Cod. Stat. 
1871; re-en. Sec. 444, p. 350, L. 1877; re-en. 
Sec. 444, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 444, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1729, Civ. C. 1895; re-en. Sec. 4732, 
Rev. C. 1907; re-en. Sec. 6986, R. C. M. 
1921. Cal. Civ. C. Sec. 1282. 


Application of Section 

This section does not apply to a witness 
to the due execution of a will if he is not 
a subscribing witness. In re Williams’ 
Estate, 50 M 142, 151, 145 P 957. 


Compensation for Services 


Fees to acerue to an executor are not 
more than compensation for services, and 
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eannot be denominated a “legacy,” or a 
“devise,” or a “beneficial gift,’ so as to 
disqualify him for interest as a witness in 
a will contest. In re Williams’ Estate, 50 
M 142, 151, 145 P 957. 


Necessary Witness 

One who was a necessary subscribing 
witness to a will cannot take as a bene- 
ficiary under it. In re Klein’s Estate, 35 
M 185, 211, 88 P 798. 


References 


State ex rel. Ruef v. District Court, 34 
M 96, 105, 85 P 866. 


Collateral References 


Wills@>116, 712. 
94 C.J.S. Wills §§ 102, 185. 


WILLS, SUCCESSION AND PROBATE 


Competency of husband or wife of bene- 
ficiary as attesting witness to will. 25 ALR 
308. 

Statute avoiding devise or bequest to 
subscribing witness as affecting latter’s 
duty to elect where will disposes of prop- 
erty belonging to him. 29 ALR 230. 

Competency of attesting witness who is 
not benefited by will except as in revoking 
earlier will. 64 ALR 1306. 

Proof, or possibility of proof, of will 
without testimony of attesting witness as 
affecting application of statute relating to 
invalidation of will, or of devise or legacy, 
where attesting witness is beneficiary un- 
der will. 183 ALR 1286. 


91-114. (6987) Witness who is a beneficiary, entitled to share to amount 
of devise or bequest, when. If a witness, to whom any beneficial devise, 
legacy, or gift, void by the preceding section, is made, would have been 
entitled to any share of the estate of the testator, in case the will should 
not be established, he succeeds to so much of the share as would be dis- 
tributed to him, not exceeding the devise or bequest made to him in the 
will, and he may recover the same of the other devisees or legatees named 
in the will, in proportion to and out of the parts devised or bequeathed to 
them. 


History: En. Sec. 8, p. 556, Cod. Stat. Sec. 1730, Civ. C. 1895; re-en. Sec. 4733, 
1871; re-en. Sec. 445, p. 350, L. 1877; re-en. Rev. C. 1907; re-en. Sec. 6987, R. C. M. 
Sec. 445, 2nd Div. Rev. Stat. 1879; re-en. 1921. Cal. Civ. C. Sec. 1283. 

Sec. 445, 2nd Div. Comp. Stat. 1887; re-en. 


91-115. (6988) Will made out of state. A will of real or personal prop- 
erty, or both, or a revocation thereof made out of this state by a person not 
having his domicile in this state, is as valid when executed according to the 
law of the place in which the same was made, or in which the testator was 
at the time domiciled, as if it were made in this state, and according to the 
provisions of this chapter. 


History: En. Sec. 446, p. 350, L. 1877; 
re-en. Sec. 446, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 446, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1731, Civ. C. 1895; re-en. Sec. 
4734, Rev. C. 1907; re-en. Sec. 6988, R. C. 
M. 1921. Field Civ. C. Sec. 554. 


Compliance with Statute Required 


In order to allow a will executed in 
another state to probate in this state, it 
must first appear that it was duly proved, 
allowed, and admitted to probate in the 
court of the sister state; that it was 
executed according to the law of the place 
in which it was made, or in which the 
testator was at the time domiciled, or in 
conformity to the laws of this state, and 


91-116. 


that the record is authenticated as re- 
quired by section 905 of the United States 
Revised Statutes. State ex rel. Ruef v. 
District Court, 34 M 96, 104, 85 P 866, 
explained in 61 M 530, 542, 202 P 769, 
distinguished in 125 M 95, 103, 232 P 2d 
328. See Patterson v. Dickinson, 193 Fed 
328, 332. 


References 

In re Gift’s Estate, 125 M 95, 232 P 2d 
328, 332. 

Collateral References 


Wills€=70. 
94 C.J.S. Wills § 150. 


(6989) Subsequent change of domicile. Whenever a will or 


revocation thereof is duly executed according to the law of the place in 
which the same was made, or in which the testator was at the time domiciled, 
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the same is regulated, as to the validity of its execution, by the law of 
such place, notwithstanding the testator subsequently changed his domicile 
to a place by the law of which such will would be void. 


History: En. Sec. 447, p. 351, L. 1877 : 
re-en. Sec. 447, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 447, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 1732, Civ. C. 1895; re-en. Sec. 
4735, Rev. C. 1907; re-en. Sec. 6989, R. C. 
M. 1921. Based on Field Civ. GC. Sec. 556. 


91-117. (6990) Republication by codicil. The execution of a codicil, 
referring to a previous will, has the effect to republish the will, as modified 


by the codicil. 


History: En. Sec. 448, p. 351, L. 1877; 
re-en. Sec. 448, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 448, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1733, Civ. C. 1895; re-en. Sec. 
4736, Rev. C. 1907; re-en. Sec. 6990, R. C. 
M. 1921. Cal. Civ. C. Sec. 1287. Field Civ. 
C. Sec. 553. 


Letter 


A letter, written some five years after 
execution of a will, in which the deceased 
states that he would like for his son to be 
administrator and the letter makes no 
reference whatever to any prior will, such 
letter cannot be a codicil to the prior will. 
In re Hansen’s Estate, 126 M 522, 254 P 
2d 1073, 1075. 


Modification of Prior Will 
An unreversed decree denying a petition 


91-118. 


for the probate of a will is not a bar to a 
subsequent petition for the probate of the 
same will with a codicil referring thereto 
and modifying the same, as such eodicil 
operates as a republication of the will. 
Barney v. Hayes, 11 M 99, 106, 27 P 384, 
distinguished in 117 M 505, 522, 160 P 
2d 492. 


References 


In re Noyes’ Estate, 40 M 231, 238, 106 
P 355; In re Watts’ Estate, 117 M 505, 510, 
160 P 2d 492, 


Collateral References 
WillsG199, 

95 C.J.S. Wills § 303. 

57 Am. Jur, 428, Wills, § 626. 


(6991) Nuncupative will—how to be executed. A nuncupative 


will is not required to be written, nor to be declared or attested with any 


formalities. 


History: En. Sec. 449, p. 351, L. 1877; 
re-en. Sec. 449, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 449, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1734, Civ. C. 1895; re-en. Sec. 
4737, Rev. C. 1907; re-en. Sec. 6991, R. C. 
M. 1921. Cal. Civ. C. Sec. 1288. Field Civ. 
C. Sec. 551. 


91-119. 


References 


In re Watts’ Estate, 117 M 505, 510, 
160 P 2d 492. 


Collateral References 

WillsG=136. 

94 C.J.S. Wills § 209. 

57 Am, Jur. 443-448, Wills, §§ 653-660. 


(6992) Requisites of a valid nuncupative will. To make a nun- 


cupative will valid, and to entitle it to be admitted to probate, the following 


requisites must be observed: 


1. The estate bequeathed must not exceed in value the sum of one 


thousand dollars; 


2. It must be proved by two witnesses who were present at the mak- 
ing thereof, one of whom was asked by the testator, at the time, to bear 
witness that such was his will, or to that effect; 

3. The decedent must, at the time, have been in actual military service 


in the field, or doing duty on shipboard at sea, and in either case in actual 
contemplation, fear, or peril of death; or the decedent must have been, at 
the time, in expectation of immediate death from injury received the same 
day. 


History: En. Sec. 450, p. 351, L. 1877; 
re-en. Sec. 450, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 450, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 1735, Civ. C. 1895; re-en. Sec. 
4738, Rev. C. 1907; re-en. Sec. 6992, R. C. 
M. 1921. Cal. Civ. C. Sec. 1289. 
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References 


In re Watts’ Estate, 117 M 505, 510, 
160 P 2d 492. 


91-120. (6993) Proof of nuncupative wills. No proof must be received 
of any nuncupative will, unless it is offered within six months after speak- 
ing the testamentary words, nor unless the words, or the substance thereof, 
were reduced to writing within thirty days after they were spoken. 

History: En. Sec. 451, p. 351, L. 1877; 
re-en. Sec. 451, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 451, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1736, Civ. C. 1895; re-en. Sec. 


4739, Rev. C. 1907; re-en. Sec. 6993, R. C. 
M. 1921. Cal. Civ. C. Sec. 1290. 


91-121. (6994) Probate of nuncupative wills. No probate of any nun- 
cupative will must be granted for fourteen days after the death of the 
testator, nor must any nuncupative will be at any time proved, unless the 
testamentary words, or the substance thereof, be first committed to writing, 
and a process issued to call in the widow, or other persons interested, to 
contest the probate of such will, if they think proper. 


History: En. Sec. 452, p. 352, L. 1877; 
re-en. Sec. 452, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 452, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1737, Civ. C. 1895; re-en. Sec. 
4740, Rev. C. 1907; re-en. Sec. 6994, R. C. 
M. 1921. Cal. Civ. C. Sec. 1291. 


Collateral References 


Wills@>136-156. 
94 C.J.S. Wills §§ 210-218, 


References 


In re Watts’ Estate, 117 M 505, 510, 
160 P 2d 492. 


References 

In re Watts’ Estate, 117 M 505, 510, 
160. :P + 2d - 492: 

Collateral References 


Wills€146, 259, 269, 270. 
95 C.J.S. Wills §§ 312, 369. 


91-122. (6995) Written will—how revoked. Except in the cases in 
this chapter mentioned, no written will, nor any part thereof, can be re- 
voked or altered otherwise than: 

1. By a written will, or other writing of a testator, declaring such 
revocation or alteration, and executed with the same formalities with 
which a will should be executed by such testator; or, 

2. By being burnt, torn, canceled, obliterated, or destroyed, with the 
intent and for the purpose of revoking the same, by the testator himself, 
or by some person in his presence and by his direction. 


History: En. Sec. 453, p. 352, L. 1877; 
re-en. Sec. 453, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 453, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1738, Civ. C. 1895; re-en. Sec. 
4741, Rev. C. 1907; re-en. Sec. 6995, R. C. 
M. 1921. Cal. Civ. C. Sec. 1292. Field Civ. 
C. Sec. 561. 


No attempt was made to comply with the 
provisions of section 91-125 and this see- 
tion. In re Hansen’s Estate, 126 M 522, 
254 P 2d 1073, 1075. 


References 


In re Toomey’s Estate, 96 M 489, 496, 
‘ } 31 P 2d 729; In re Watts’ Estate, 117 M 
Declaration of Revocation 505, 510, 160 P 2d 492. 
Two wills by the same testator, in the 


execution of both of which the statutory Collateral References 


requirements have been met, must be con- 
strued together, unless the former has 
been revoked by the testator as prescribed 
by the statute. In re Noyes’ Estate, 40 M 
231, 238, 106 P 355. 

Decedent’s will was not revoked by a 
later letter to his son in which he stated 
that he wanted his son to be adminis- 
trator. The letter made no suggestion or 
declaration of a revocation of his prior 
will, nor was there any reference thereto. 


Wills@167-195. 
95 C.J.S. Wills § 262. 
57 Am. Jur. 319, Wills, § 454 et seq. 


Revocation of will by writing not testa- 
mentary in character. 3 ALR 833 and 14 
ALR 1018, 

Revocation of later will as reviving 
earlier will. 28 ALR 911 and 162 ALR 
1072. 

Effect of testator’s attempted physical 
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alteration of will after execution. 
1367 and 24 ALR 2d 514. 

Revocation of earlier will by revoking 
clause in a lost will or other lost instru- 
ment. 94 ALR 1024. 

Revocation of will by ratification or 
adoption of physical destruction or muti- 
lation of will without testator’s knowledge 
or consent in first instance. 99 ALR 524, 

Necessity that physical destruction or 
mutilation of will be done in testator’s 
presence in order to effect revocation. 100 
ALR 1520. 

Probate of will or proceedings subse- 
quent thereto as affecting right to probate 
later codicil or will, and rights and reme- 
dies of parties thereunder. 107 ALR 249 
and 157 ALR 1351. 


91-123. 


62 ALR 


AND REVOCATION 91-125 


Possibility of avoiding or limiting effect 
of clause in later will purporting to re- 
voke all former wills. 125 ALR 936. 

Disinheritanee provision or mere nomi- 
nal bequest as affecting application of 
statute for benefit of pretermitted chil- 
dren. 152 ALR 723. 

Destruction or cancellation, actual or 
presumed, of one copy of will executed in 
duplicate, as revocation of other copy. 
17 ALR 2d 805. 

Revocation of will by informal testa- 
mentary letter. 40 ALR 2d 736. 

Implied revocation of will by later will. 
59 ALR 2d 11. 


(6996) Evidence of revocation. When a will is canceled or 


destroyed by any other person than the testator, the direction of the 
testator, and the fact of such injury or destruction, must be proved by 


two witnesses. 


History: En. Sec. 454, p. 352, L. 1877; 
re-en. Sec. 454, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 454, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 1739, Civ. C. 1895; re-en. Sec. 
4742, Rev. C. 1907; re-en. Sec. 6996, R. C. 
M. 1921. Cal. Civ. C. Sec. 1293. Field Civ. 
C. Sec. 562. 


91-124. 


References 


In re Watts’ Estate, 117 M 505, 510, 
160 P 2d 492. 


Collateral References 

WillsG306. 

95 C.J.S. Wills § 417. 

57 Am. Jur. 374, Wills, § 541 et seq. 


(6997) Revocation of duplicate. The revocation of a will, 


executed in duplicate, may be made by revoking one of the duplicates. 


History: En. Sec. 455, p. 352, L. 1877; 
re-en. Sec, 455, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 455, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1740, Civ. C. 1895; re-en. Sec. 
4743, Rev. C. 1907; re-en. Sec. 6997, R. C. 
M. 1921. Field Civ. C. Sec. 564. 


References 


In re Watts’ Estate, 117 M 505, 510, 160 
P 2d 492. 


Collateral References 


Wills@>175. 
95 C.J.S. Wills § 274. 


Destruction or cancellation of one copy 
of will executed in duplicate, as revoca- 
tion of other copy. 17 ALR 2d 805. 


91-125. (6998) Revocation by subsequent will. A prior will is not 


revoked by a subsequent will, unless the latter contains an express revoca- 
tion, or provisions wholly inconsistent with the terms of the former will; but 
in other cases the prior will remains effectual so far as consistent with the 


provisions of the subsequent will. 


History: En. Sec. 456, p. 352, L. 1877; 
re-en. Sec. 456, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 456, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1741, Civ. C. 1895; re-en. Sec. 
4744, Rev. C. 1907; re-en. Sec. 6998, R. C. 
M. 1921. Cal. Civ. C. Sec. 1296. Field Civ. 
C. Sec. 565. 


Declaration of Revocation 

Decedent’s will was not revoked by a 
later letter to his son in which he stated 
that he wanted his son to be adminis- 


trator. The letter made no suggestion or 
declaration of a revocation of his prior 
will nor was there any reference thereto. 
No attempt was made to comply with the 
provisions of section 91-122 and this sec- 
tion. In re Hansen’s Estate, 126 M 522, 
254 P 2d 1073, 1075. 


Intention of Testator 


In ascertaining the intention of a testa- 
tor, his will and a letter written some 
two years later and treated as a codicil, 
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Collateral References 
Wills€178-183. 

95 C.J.S. Wills § 274. 

57 Am. Jur, 326, Wills, § 466 et seq. 


held properly construed together. In re 
Toomey’s Estate, 96 M 489, 496, 31 P 2d 
729. 


References 


In re Cheiniere’s Estate, 117 M 65, 74, 
156 P 2d 635; In re Watts’ Estate, 117 
M 505, 510, 160 P 2d 492. 


91-126. (6999) Antecedent not revived by revocation of subsequent will. 
If, after making a will, the testator duly makes and executes a second will, 
the destruction, cancellation, or revocation of such second will does not 
revive the first will, unless it appears by the terms of such revocation that 
it was the intention to revive and give effect to the first will, or unless, 
after such destruction, cancellation, or revocation, the first will was duly 
republished. 


History: En. Sec. 457, p. 353, L. 1877; 
re-en. Sec. 457, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 457, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 1742, Civ. C. 1895; re-en. Sec. 
4745, Rev. C. 1907; re-en. Sec. 6999, R. C. 
M. 1921. Cal. Civ. C. Sec. 1297. Based on 
Field Civ. C. Sec. 566. 


Implied revocation of will by later will. 
59 ALR 2d 11. 


140 P 237; In re Watts’ Estate, 117 M 505, 
510, 160 P 2d 492. 


Collateral References 
Wills@198. 


95 C.J.S. Wills § 301. 
57 Am, Jur. 423-426, Wills, §§ 619-624. 


References Codicil as reviving revoked will or 
In re Peterson’s Estate, 49 M 96, 98, codicil. 33 ALR 2d 922. 
91-127. (7000) Revocation by marriage and birth of issue. If, after 


having made a will, the testator marries, and has issue of such marriage, 
born either in his lifetime or after his death, and the wife or issue survive 
him, the will is revoked unless provision has been made for such issue by 
some settlement, or unless such issue are provided for in the will, or in 
such way mentioned therein as to show an intention not to make such pro- 
vision; and no other evidence to rebut the presumption of such revocation 


can be received. 


History: En. Sec. 458, p. 353, L. 1877; 
re-en. Sec. 458, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 458, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1743, Civ. C. 1895; re-en. Sec. 
4746, Rev. C. 1907; re-en. Sec. 7000, R. C. 
M. 1921. Cal. Civ. C. Sec. 1298. Field Civ. 
C. Sec. 567. 


References 


In re Noyes’ Estate, 40 M 231, 238, 106 
P 355; In re Peterson’s Estate, 49 M 96, 
98, 140 P 237. 


Collateral References 
57 Am. Jur, 390, Wills, § 572 et seq. 


Effect of marriage or subsequent birth 
of child on exercise of power of appoint- 
ment. 16 ALR 1370. 

Illegitimacy of child as affecting revo- 
cation of will by subsequent birth of child. 
18 ALR 91 and 38 ALR 1344. 

Statute as to effect of subsequent birth 
of a child as applicable where will pro- 
vided for child, in the absence of an ex- 
press exception. 30 ALR 1236. 


Adopted child as within contemplation 
of statutes regarding right of children pre- 
termitted by will, or statutes preventing 
disinheritance of child. 105 ALR 1176. 

When will deemed to have provided for, 
or contemplated, contingency of future 
birth or adoption of children, marriage, or 
other event which by statute wholly or 
partially revokes or otherwise renders such 
will inoperative. 127 ALR 750. 

Illegitimate child as within contempla- 
tion of statute regarding right of child 
pretermitted by will, or statute preventing 
disinheritance of child. 142 ALR 1447. 

Disinheritanece provision or mere nomi- 
nal bequest as affecting application of 
statute for benefit of pretermitted chil- 
dren. 152 ALR 723. 

Adoption of child as revoking will. 24 
ALR 2d 1085. 

Wills: Revocation as affected by in- 
validity of some or all of dispositive pro- 
visions of later codicil. 28 ALR 2d 926. 
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91-128. (7001) Effect of marriage of a man on his will. If, after 
making a will, the testator marries, and the wife survives the testator, the 
will is revoked, unless provision has been made for her by marriage con- 
tract, or unless she is provided for in the will, or in such way mentioned 
therein as to show an intention not to make such provision; and no other 


evidence to rebut the presumption of revocation must be received. 


History: En. Sec. 459, p. 353, L. 1877; 
re-en. Sec. 459, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 459, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 1744, Civ. C. 1895; re-en. Sec. 
4747, Rev. C. 1907; re-en. Sec. 7001, R. C. 
M. 1921. Cal. Civ. C. Sec. 1299. 


Second Marriage 


Where the public policy of this state 
does not prevent the recognition of a 
Nevada divorce, the Nevada decree is not 
subject to collateral attack, and a second 
marriage performed in this state revokes 
an existing will. In re Anderson’s Estate, 
121 M 515, 194 P 2d 621. 


References 


State ex rel. Ruef v. District Court, 34 
M 96, 105, 85 P 866; In re Noyes’ Estate, 


91-129. 


40 M 231, 238, 106 P 355; In re Peterson’s 
Estate, 49 M 96, 98, 140 P 237. 


Collateral References 


Wills@>191, 290. 
95 C.J.S. Wills §§ 289-291, 
57 Am. Jur. 364-369, Wills, §§ 526-534. 


Effect of marriage or subsequent birth 
of child on exercise of power of appoint- 
ment. 16 ALR 1370. 

When will deemed to have provided for, 
or contemplated, contingency of future 
birth or adoption of children, marriage, 
or other event which by statute wholly or 
partially revokes or otherwise renders such 
will inoperative. 127 ALR 750, 


(7002) Effect of marriage of a woman on her will. A will, 


executed by an unmarried woman, is revoked by her subsequent marriage, 
and is not revived by the death of her husband. 


History: En. Sec. 460, p. 353, L. 1877; 
re-en, Sec. 460, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 460, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1745, Civ. C. 1895; re-en. Sec. 
4748, Rev. C. 1907; re-en. Sec. 7002, R. C. 
M. 1921. Cal. Civ. C. Sec. 1300. Based on 
Field Civ. C. Sec. 568. 


91-130. 


Collateral References 


Wills€>191, 201. 
95 O.J.S. Wills § 291. 


Remarriage of woman after death of or 
divorce from former husband as revoking 
will executed during former marriage. 9 
ALR 2d 510. 


(7003) Contract of sale not a revocation. An agreement made 


by a testator, for the sale or transfer of property disposed of by a will 
previously made, does not revoke such disposal; but the property passes by 
the will, subject to the same remedies on the testator’s agreement, for a 
specific performance or otherwise against the devisees or legatees, as might 
be had against the testator’s successors, if the same had passed by succes- 


sion. 

History: En. Sec. 461, p. 353, L. 1877; 
re-en. Sec. 461, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 461, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1746, Civ. C. 1895; re-en. Sec. 
4749, Rev. C. 1907; re-en. Sec. 7003, R. C. 
M. 1921. Cal. Civ. C. Sec. 1301. Field Civ. 
C. Sec. 569. 


Deed in Escrow 


The execution of a deed to property, 
placed in escrow with a contract for 
future delivery, subsequent to a devise of 
the property to the wife of the testator, 
does not effect a divestiture, but title 
passes subject to the conditions imposed. 
Chadwick v. Tatem, 9 M 354, 363, 23 P 
729, appeal dismissed in 145 U S 655, 36 


L Ed 852, 12 S Ct 988. See Tyler v. Tyler, 
50 M 65, 72, 144 P 1090. 

If an owner has given an option to pur- 
chase, and deposits a deed in escrow to be 
delivered upon condition of payment, but 
dies before the exercise of the option, the 
title is still in him and must necessarily 
descend to his heirs, subject to such right 
as the holder of the option contract has 
under which the deposit was made. Tyler 
v. Tyler, 50 M 65, 72, 144 P 1090. 


Collateral References 

Executors and AdministratorsG92; 
WillsG194. 

33 C.J.S. Executors and Administrators 
$§ 189, 201; 95 C.J.S. Wills § 294. 
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91-131. (7004) Mortgage not a revocation of will. A charge or en- 
cumbrance upon any estate, for the purpose of securing the payment of 
money or the performance of any covenant or agreement, is not a revocation 
of any will relating to the same estate which was previously executed; but 
the devises and legacies therein contained must pass, subject to such charge 
or encumbrance. 


History: En. Sec. 462, p. 354, L. 1877; M. 1921. Cal. Civ. C. Sec. 1302. Based on 
re-en. Sec. 462, 2nd Div. Rev. Stat. 1879; Field Civ. C. Sec. 570. 
re-en. Sec. 462, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1747, Civ. C. 1895; re-en. Sec. Collateral References 
4750, Rev. C. 1907; re-en. Sec. 7004, R. C. Wills@194, 840. 
95 C.J.S. Wills § 294. 


91-132. (7005) Conveyance—when not a revocation. A conveyance, 
settlement, or other act of a testator, by which his interest in a thing pre- 
viously disposed of by his will is altered, but not wholly divested, is not a 
revocation, but the will passes the property which would otherwise devolve 
by succession. 

History: En. Sec. 463, p. 354, L. 1877; M. 1921. Cal. Civ. C. Sec. 1303. Field Civ. 


re-en. Sec. 463, 2nd Div. Rev. Stat. 1879; OC. Sec. 571. 
re-en. Sec. 463, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 1748, Civ. C. 1895; re-en. Sec. References 
4751, Rev. C. 1907; re-en. Sec. 7005, R. C. ‘Tyler v. Tyler, 50 M 65, 72, 74, 144 P 
1090. 


91-133. (7006) When it is a revocation. If the instrument by which 
an alteration is made of the testator’s interest in a thing previously disposed 
of by his will expresses his intent that it shall be a revocation, or if it 
contains provisions wholly inconsistent with the terms and nature of the 
testamentary disposition, it operates as a revocation thereof, unless such 
inconsistent provisions depend on a condition or contingency by reason of 


which they do not take effect. 
History: En. Sec. 464, p. 354, L. 1877; 4752, Rev. C. 1907; re-en. Sec. 7006, R. C. 
re-en, Sec. 464, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1304. Field Civ. 


re-en. Sec. 464, 2nd Div. Comp. Stat. 1887; CC. Sec. 572. 
re-en. Sec. 1749, Civ. C. 1895; re-en. Sec. 


91-134. (7007) Revocation of codicils. The revocation of a will re- 
vokes all its codieils. 

History: En. Sec. 465, p. 354, L. 1877; 4753, Rev. C. 1907; re-en. Sec. 7007, R. C. 

re-en. Sec. 465, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1305. Field Civ. 


re-en, Sec. 465, 2nd Div. Comp. Stat. 1887; CC. Sec. 573. 
re-en. Sec. 1750, Civ. C. 1895; re-en. Sec. 


91-135. (7008) After-born child, unprovided for, to succeed. When- 
ever a testator has a child born after the making of his will, either in his 
lifetime or after his death, and dies leaving such child unprovided for by 
any settlement, and neither provided for nor in any way mentioned in his 
will, the child succeeds to the same portion of the testator’s real and per- 
sonal property that he would have succeeded to if the testator had died 
intestate. 

History: Ap. p. Sec. 22, p. 558, Cod.  re-en. Sec. 1751, Civ. C. 1895; re-en. Sec. 
Stat. 1871; en. Sec. 466, p. 354, L. 1877; 4754, Rev. C. 1907; re-en. Sec. 7008, R. C. 


re-en. Sec. 466, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1306. Field Civ. 
re-en. Sec. 466, 2nd Div. Comp. Stat. 1887; CC. Sec. 574. 
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References 
State ex rel. Ruef v. District Court, 


34 M 96, 105, 85 P 866; In re Kay’s 
Estate, 127 M 172, 260 P 2d 391, 393. 


Collateral References 


Descent and DistributionG47. 

26A C.J.S. Descent and Distribution § 43 
et seq. 

57 Am. Jur. 390, Wills, § 572 et seq. 


91-136. (7009) Children or issue of children of testator unprovided for 
by his will. When any testator omits to provide in his will for any of 
his children, or for the issue of any deceased child, unless it appears that 
such omission was intentional, such child or the issue of such child, must 
have the same share in the estate of the testator as if he had died intestate, 


and succeeds thereto as provided in the preceding section. 


History: En. Sec. 23, p. 558, Cod. Stat. 
1871; re-en. Sec. 467, p. 354, L. 1877; re-en. 
Sec. 467, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 467, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1752, Civ. C. 1895; re-en. Sec. 4755, 
Rev. C. 1907; re-en. Sec. 7009, R. C. M. 
1921. Cal. Civ. C. Sec. 1307. 


Application of Section 


This section can have no application un- 
less it appears from the will that testatrix 
unintentionally omitted to provide for the 
children or the issue of a deceased child. 
In re Benolken’s Estate, 122 M 425, 205 P 
2d 1141, 1142. 

Any provision which affords evidence 
that the child or the issue of any de- 
ceased child had not been forgotten is 
sufficient to prevent the application of 
this section. In re Benolken’s Estate, 122 
M 425, 205 P 2d 1141, 1146. 


Intentional Omission 


Where a testator has omitted in his will 
to provide for any of his children, evi- 
dence dehors the will may be received to 
ascertain whether the omission was inten- 
tional. In re Peterson’s Estate, 49 M 96, 
98, 140 P 237. 


“Omits to Provide” Defined 


The words “omits to provide” for any 
children or for the issue of any deceased 
child as used in this section mean simply 
an omission to make a provision in the 
will and have no reference to the pecuni- 
ary value of the provision. In re Ben- 
olken’s Estate, 122 M 425, 205 P 2d 1141, 
1146. 


Possible Effect of Exclusion of Lawful 
Heirs 


The exclusion of lawful heirs from a will 
may properly be considered as an indica- 


91-137. 


tion of lack of recollection, showing incom- 
petence to make a will. (The will in con- 
test allegedly executed while testator was 
suffering from a streptococcus infection 
which rapidly spread throughout his sys- 
tem, progressively weakening his mental 
faculties.) In re Mickich’s Estate, 114 M 
258, 275, 136 P 2d 223, overruled on an- 
other point in 129 M 165, 173, 284 P 2d 
674, 


Purpose of Section 


The legislative purpose in enacting this 
section was not to restrict the testatrix 
or to dictate to her what provisions she 
should make. In re Benolken’s Estate, 
122 M 425, 205 P 2d 1141, 1146. 


Will Construed to Apply to Children 


Where will contained provision for “each 
of my heirs at law not elsewhere herein 
mentioned” to receive the sum of one dol- 
lar, such provision applied to children of 
a deceased child, the residuary clause 
naming part of the living children by 
name and another clause specifically dis- 
inheriting the other living children by 
name and there was no omission. In re 
Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 1148. 


References 

State ex rel. Ruef v. District Court, 34 
M 96, 105, 85 P 866; In re Kay’s Estate, 
127 M 172, 260 P 2d 391, 393. 


Collateral References 


Wills¢>47, 
95 C.J.S. Wills § 292. 


Right of illegitimate child to take un- 
der testamentary gift to “children.” 34 
ALR 2d 4. 


(7010) Share of after-born child or child omitted from will, 


out of what part of estate to be paid. When any share of the estate of 
a testator is assigned to a child born after the making of a will, or to a 
child, or the issue of a child, omitted in the will, as hereinbefore mentioned, 
the same must first be taken from the estate not disposed of by the will, 
if any; if that is not sufficient, so much as may be necessary must be taken 
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from the devisees or legatees in proportion to the value they may respec- 
tively receive under the will, unless the obvious intention of the testator in 
relation to some specific devise or bequest, or other provision in the will, 
would thereby be defeated; in such case, such specific devise, legacy, or 
provision may be exempted from such apportionment, and a different ap- 
portionment, consistent with the intention of the testator, may be adopted. 


History: Ap. p. Sec. 24, p. 558, Cod. 


Stat. 1871; en. Sec. 468, p. 354, L. 1877; 
re-en. Sec. 468, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 468, 2nd Div. Comp. Stat, 1887; 
re-en. Sec. 1753, Civ. C. 1895; re-en. Sec. 


4756, Rev. C. 1907; re-en. Sec. 7010, R. C. 
M. 1921. Cal. Civ. C. Sec. 1308. 


Collateral References 
Wills@804-818. 


96 C.J.S. Wills §§ 1159, 1166. 


91-138. (7011) Advancement during lifetime of testator. If such chil- 
dren, or their descendants, so unprovided for, had an equal proportion of 
the testator’s estate bestowed on them in the testator’s lifetime, by way of 
advancement, they take nothing in virtue of the provisions of the three 
preceding sections. 


History: En. Sec. 469, p. 355, L. 1877; References 
re-en. Sec. 469, 2nd Div. Rev. Stat. 1879; In re Peterson’s Estate, 49 M 96, 99, 
re-en. Sec. 469, 2nd Div. Comp. Stat. 1887; 449 p 237. 


re-en. Sec. 1754, Civ. C. 1895; re-en. Sec. 
4757, Rev. C. 1907; re-en. Sec. 7011, R. C. 
M. 1921. Cal. Civ. C. Sec. 1309. 


Collateral References 


Wills¢>759, 
96 O.J.S. Wills § 1182 et seq. 


91-139. (7012) Lineal descendants take estate upon death of devisee 
or legatee before testator. When any estate is devised or bequeathed to 
any child, or other relation of the testator, and the devisee or legatee dies 
before the testator, leaving lineal descendants, such descendants take the 
estate so given by the will, in the same manner as the devisee or legatee 


would have done had he survived the testator. 


History: Ap. p. Sec. 25, p. 558, Cod. 
Stat. 1871; en. Sec. 470, p. 355, L. 1877; 
re-en. Sec. 470, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 470, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1755, Civ. C. 1895; re-en. Sec. 
4758, Rev. C. 1907; re-en. Sec. 7012, R. C. 
M. 1921; amd. Sec. 1, Ch. 58, L. 1947. 
Cal. Civ. C. Sec. 1310. 


Applies to Devises Only 


This section, providing that, when any 
estate is devised to any child or other re- 
lation of the testator and the devisee dies 
before the testator, leaving lineal descend- 
ants, such descendants take the estate 
given by the will in the same manner as 
the devisee would have done had he sur- 
vived the testator, applies only to devises 
and not to legacies. In re Hash’s Estate, 
64 M 118, 208 P 605. 


Applies to Real Property Only 


This section, referring to devised estate, 
applies only to real property. Converse v. 
Byars, 112 M 372, 378, 118 P 2d 144. 


“Devised” Defined 


The word “devised” as used in this sec- 
tion, providing that if any estate is de- 


vised to any relative of the testator, and 
the devisee dies before the testator, leav- 
ing lineal descendants, they take the 
estate so given in the same manner the 
devisee would have done had he survived 
testator, means a gift of real property by 
will, and not a gift of personal property. 
In re Fratt’s Estate, 60 M 526, 537, 199 
Peri. 


Substitution 


Where it appeared that testator in- 
tended to-substitute someone else in the 
place of named devisee and legatee in case 
of his death before that of testator, this 
section does not apply since such substi- 
tution is recognized by section 91-227. In 
re Hash’s Estate, 64 M 118, 208 P 605. 


References 


In re Kay’s Estate, 127 M 172, 260 P 2d 
391, 393. 


Collateral References 


Wills@=552. 
97 C.J.S. Wills § 1307. 


Benefit of direction in will for payments 
by devisee or legatee to third person as 
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surviving latter’s death and passing as 
part of his estate. 6 ALR 2d 366. 

Devise or bequest to designated individ- 
ual “or his estate,” “or his children,” “or 


91-140. (7013) Devises of land—how construed. Every devise of land 
in any will conveys all the estate of the devisor therein, which he could 


lawfully devise, unless it clearly appears by the will that he intended to 
convey a less estate. 


History: En. Sec. 2, p. 555, Cod. Stat. 
1871; re-en. Sec. 471, p. 355, L. 1877; re-en. 
Sec. 471, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 471, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1756, Civ. C. 1895; re-en. Sec. 4759, 
Rev. C. 1907; re-en. Sec. 7013, R. C. M. 
1921. Cal. Civ. C. Sec. 1311. 


his representative,” or the like (other than 
“or his heirs”), as subject to lapse in 
event of individual’s death before that of 
testator. 11 ALR 2d 1387. 


References 

In re Peterson’s Estate, 49 M 96, 98, 140 
P 237; In re Fratt’s Estate, 60 M 526, 537, 
se Soe aD 

Collateral References 

Wills590. 

96 C.J.S. Wills § 1097 et seq. 


91-141. (7014) Wills pass estate subsequently acquired. Any estate, 
right, or interest in lands acquired by the testator after the making of his 
will, passes thereby and in like manner as if title thereto were vested 
in him at the time of making the will, unless the contrary manifestly ap- 
pears by the will to have been the intention of the testator. Every will made 
in express terms devising, or in any other terms denoting the intent of the 
testator to devise all real estate of such testator, passes all the real estate 
which such testator was entitled to devise at the time of his decease. 

History: Ap. p. Sec. 3, p. 556, Cod. 
Stat. 1871; en. Sec. 472, p. 355, L. 1877; 
re-en. Sec. 472, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 472, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1757, Civ. C. 1895; re-en. Sec. 


4760, Rev. C. 1907; re-en. Sec. 7014, R. C. 
M. 1921. Cal. Civ. C. Sec. 1312. 


Collateral References 


Wills@=482, 578. 

94 CJS. Wills §78; 95 CJ.S. Wills 
§ 303; 96 O.J.S. Wills § 1130. 

57 Am. Jur. 795-800, Wills, §§ 1209-1215. 


Will as earrying enlarged interest of 
testator subsequent to execution. 18 ALR 


References 2d 519. 


In re Peterson’s Estate, 49 M 96, 98, 
140 P 237; In re Fratt’s Estate, 60 M 526, 
potetog Ee 711, 


91-142. (7015) Restriction to devise for charitable purposes. No es- 
tate, real or personal shall be bequeathed or devised to any charitable or 
benevolent society or corporation, or to any person or persons in trust 
for charitable uses, except the same be done by will duly executed at least 
thirty (80) days before the decease of the testator, and if so made at least 
thirty (30) days prior to such death, such devise or legacy, and each of 
them, shall be valid; provided that the prohibition contained in this section 
shall not apply to cases where not more than one-third (1/3) of the estate 
of the testator shall be bequeathed or devised for charitable or benevolent 
purposes, and provided further, that if any such devise or bequest be made 
in a will executed within thirty (30) days prior to such death and be for 
more than one-third (1/3) of the estate of the decedent, the same shall 
be void as to the excess over one-third (1/3), but as to that only. 


History: En. Sec. 1, p. 69, L. 1893; 
re-en. Sec. 1759, Civ. C. 1895; re-en. Sec. 
4762, Rev. C. 1907; re-en. Sec. 7015, R. C. 
M. 1921; amd. Sec. 1, Ch. 93, L. 1945. 
Cal. Civ. C. Sec. 1313. 


References 


In re Hobbins’ Estate, 41 M 39, 48, 
108 P 7; In re Beck’s Estate, 44 M 561, 
577, 121 P 784; In re Coppock’s Estate, 
72 M 431, 436, 234 P 258, 39 ALR 1152; 
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In re Hauge’s Estate, 92 M 36, 41, 9 P 
2d 1065. 


Collateral References 


Wills¢=12-16. 
96 C.J.S. Wills § 1163. 
57 Am. Jur. 144, Wills, § 159. 


What institution or gifts are within 
statutes declaring invalid bequest for 
charitable, benevolent, religious, or similar 
purposes, if made within a specified period 
before testator’s death, or prohibiting, or 
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limiting the amount of, such bequest. 111 
ALR 525. 

Waiver, or failure to invoke protection, 
of statute regarding amount, or time of 
making, of bequest to religious, charitable, 
or other specified classes of institutions. 
154 ALR 682. 

Valuation of estate for purposes of 
statutes limiting amount or proportion 
that may be devised or bequeathed for 
charitable purposes; problems of computa- 
tion. 11 ALR 2d 1142. 


CHAPTER 2 


WILLS—INTERPRETATION 


Section 91-201. 


Testator’s intention to be carried out. 


91-202. Intention to be ascertained from will. 
91-203. Rules of interpretation. 
91-204. Several instruments are to be taken together. 
91-205. Harmonizing various parts, 
91-206. In what case devise not affected. 
91-207. When ambiguous or doubtful. 
91-208. Words taken in ordinary sense. 
91-209. Words to receive an operative construction. 
91-210. Intestacy to be avoided. 
91-211. Effect of technical words. 
91-212. Technical words not necessary. 
91-213. Certain words not necessary to pass a fee. 
91-214. Power to devise—how executed by terms of will. 
91-215. Devise or bequest of all real or personal property, or both. 
91-216. Residuary clause—devise of residue—effect. 
91-217. Residuary clause—bequest of residue—effect. 
91-218. “Heirs,” “relatives,” “issue,” “descendants,” ete. 
91-219. Words of donation and of limitation. 
91-220. To what time words refer. 
91-221. Devise or bequest to a class. 
91-222. When conversion takes effect. 
91-223. When child born after testator’s death takes under will. 
91-224. Mistakes and omissions. 
91-225. When devises and bequests vest. 
91-226. When cannot be divested. 
91-227. Death of devisee or legatee. 
91-228. Interests in remainder are not affected. 
91-229. Conditional devises and bequests. 
91-230. Condition precedent defined. 
91-231. Effect of condition precedent. 
91-232. Conditions preceedent—when deemed performed. 
91-233. Condition subsequent defined. 
91-234. Devisees, ete., take as tenants in common, 
91-235. Advancements—when ademptions. 

91-201. 


(7016) Testator’s intention to be carried out. A will is to be 


construed according to the intention of the testator. Where his intention 
cannot have effect to its full extent, it must have effect as far as possible. 


History: En. Sec. 474, p. 356, L. 1877; 
re-en, Sec. 474, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 474, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1770, Civ. C. 1895; re-en. Sec. 
4763, Rev. C. 1907; re-en. Sec. 7016, R. C. 
M. 1921. Cal. Civ. C. Sec. 1317. Field Civ. 
C. Sec. 579. 


Adopted Child—Right to Legacy through 
Adoptive Parent 


Under former section 61-134, an adopted 
child inherits from his adoptive parent, 
but there is no alteration in the general 
rule that “issue” does not inelude an 
adopted child when he seeks to inherit not 
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from, but through, his adoptive parent. 
In re Miller’s Trust, 133 M 354, 323 P 2d 
885, 887. 


Construction of Will as a Whole 


When one makes a will, the natural and 
reasonable presumption is that he intends 
to dispose of his entire estate, and every 
word in it must be given effect, if possi- 
ble. In re Spriggs’ Estate, 70 M 272, 274, 
225 P 617. 


Construing Liberal Life Estate Clause 


Under a will bequeathing and devising 
to testator’s widow all of his property dur- 
ing her life, with power to sell or hypoth- 
ecate it to the same effect as if she were 
the sole owner thereof, with the sole ex- 
ception that she should not make any 
testamentary disposition of the remainder, 
the widow, under the terms of the will as 
presented, had the right to use the funds 
of such estate for employment of a book- 
keeper and manager of her own private 
property, the life estate by such employ- 
ment having contributed to her enjoyment 
thereof as intended by the testator. In re 
Yergy’s Estate, 106 M 505, 511, 79 P 2d 
555. 


Extent of Enjoyment of Life Estate 


Under the terms of a will which devised 
and bequeathed all of the husband’s prop- 
erty to his wife during her life, and 
granted her liberal powers as to the sale, 
use and hypothecation thereof, the widow 
could employ a bookkeeper and manager 
for her own personal estate from the funds 
of the life estate, but could not charge 
the costs of repairs and betterments of 
her individual real property thereto. In re 
Yergy’s Estate, 106 M 505, 511, 79 P 2d 
555. 


Fixed Rules for Interpretation of Writ- 
ings Yield to the Testator’s Intention 


Where a holographic will contained only 
one paragraph in which property was dis- 
posed of and the only beneficiary was 
named in the first sentence as one to whom 
certain of personal property was given, 
followed by a new incomplete sentence 
stating merely “All the rest * * * of my 
estate * * *,” testator’s intention to de- 
vise all of his property to the beneficiary 
named was manifest, particularly where 
the circumstances of testator’s life were 
entirely consistent with this construction. 
Fixed rules for the interpretation of writ- 
ings yield to the basic principle that the 
thing to be sought for is the intention of 
the testator. Of two modes of interpre- 
tation, that which prevents intestacy is 
preferred. Blacker v. Thatcher, 145 F 2d 
255, 158 ALR 1. 


Intention of Testator 
That construction of a will must be fa- 
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vored which will reconcile with testator’s 
intention the several provisions thereof. 
In re McLure’s Estate, 63 M 536, 541, 208 
P 900; In re Murphy’s Estate, 99 M 114, 
43 P 2d 238. 

A will must be construed according to 
the intention of the testator and so as to 
avoid total intestacy, if possible. In re 
Hauge’s Estate, 92 M 36, 44, 9 P 2d 1065. 

Our law enjoins upon the courts the 
duty to give effect to the intention of the 
testator, if possible, and, unless there is 
substantial evidence tending to nullify the 
instrument, the court should not permit it 
to be set aside. (In re Cummings’ Estate, 
92 M 185, 11 P 2d 968.) In re Silver’s 
Estate, 98 M 141, 150, 38 P 2d 277. 

In construing wills, fixed rules for inter- 
pretation of writings yield to the basic 
principle that the thing to be sought for 
is the intention of testator. In re Strode’s 
Estate, 118 M 540, 167 P 2d 579, 581. 


Nomination of Executor 


A testator, in his will, may designate 
a person who is to have the authority 
to nominate an executor. In re Effertz’ 
Kstate, 123 M 45, 207 P 2d 1151, 1154, 
11 ALR 2d 1278. 


Testimony Indicating Intent to Execute 
Conveyance Rather than to Make Testa- 
mentary Disposition 


Testimony that at the time decedent 
grantor delivered a deed to her property 
to her brother-in-law with the statement 
that so long as she lived the income there- 
from should belong to her, and that in the 
event anything should happen to her, the 
proper papers were made out leaving 
everything to him, was not open to con- 
struction that grantor intended making a 
testamentary disposition rather than to 
execute a conveyance, in view of testi- 
mony of disinterested witness that she 
heard decedent tell grantee that she had 
made a deed and given everything to him, 
and grantee’s testimony that she told him, 
“This belongs to you now.” Walsh vy. 
Kennedy, 115 M 551, 566, 147 P 2d 425. 


References 


In re Klein’s Estate, 35 M 185, 204, 
88 P 798; In re Noyes’ Estate, 40 M 231, 
247, 106 P 355; Philbrick v. American 
Bank & Trust Co., 58 M 376, 389, 193 P 59; 
In re Doyle’s Estate, 107 M 64, 67, 80 P 
2d 374; In re Irvine’s Estate, 114 M 577, 
581, 139 P 2d 489, 147 ALR 882. 


Collateral References 


Wills€>438-444. 
95 C.J.S. Wills §§ 590-642. 
57 Am. Jur. 726-745, Wills, §§ 1133-1146. 


Intention of testator as governing effect 
of option created by will to purchase real 
estate. 44 ALR 2d 1215. 
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91-202. (7017) Intention to be ascertained from will. In cases of un- 
certainty arising upon the face of a will, as to the application of any of its 
provisions, the testator’s intention is to be ascertained from the words of 
the will, taking into view the circumstances under which it was made, 


exclusive of his oral declarations. 


History: En. Sec. 475, p. 356, L. 1877; 
re-en. Sec. 475, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 475, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1771, Civ. C. 1895; re-en. Sec. 
4764, Rev. C. 1907; re-en. Sec. 7017, R. C. 
M. 1921. Cal. Civ. C. Sec. 1318. Field Civ. 
C. Sec. 580. 


Inclusion of Grandchildren by Use of 
the Word Children 


The word “children,” in a will, has been 
held to include grandchildren in only two 
classes of cases. The first class is where 
there is an ambiguity in the will itself 
which leaves the meaning of the testator 
in respect to the word “children” uncer- 
tain. In such cases extrinsic evidence may 
be introduced to explain the meaning in- 
tended by the testatrix and to show that 
the word was used to include grandchil- 
dren. This class is within scope of this 
section. The other class consists of cases 
where there is a latent ambiguity, and 
comes within section 91-224. In re Hash’s 
Estate, 64 M 118, 122, 208 P 605. 


Prefatory or Conditional Phrase 
The inclusion of the words “should any- 
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thing happen to me in my travels” in a 
holographic will should not be construed 
as imposing a condition on the effective- 
ness of the will, but rather as indicating 
by way of preface the testatrix’ reason 
for making a will, particularly in view 
of the statutory presumption against in- 
testacy. In re Coleman’s Estate, 139 M 
58, 359 P 2d 502. 


References 


In re Klein’s Estate, 35 M 185, 204, 88 
P 798; In re Peterson’s Estate, 49 M 96, 
98, 140 P 237; Philbrick v. American Bank 
& Trust Co., 58 M 376, 389, 193 P 59; 
In re Spriggs’ Estate, 70 M 272, 274, 281, 
225 P 617; In re Yergy’s Estate, 106 M 
505, 511, 79 P 2d 555; In re Strodes 
Estate, 118 M 540, 167 P 2d 579, 581; In 
re Miller’s Trust, 133 M 354, 323 P 2d 
885, 886; In re Hale’s Estate, 136 M 414, 
348 P 2d 129, 131; Blacker v. Thatcher, 
145 F 2d 255, 259, 158 ALR 1. 


Collateral References 


Admissibility of extrinsic evidence upon 
issue of testamentary intent. 21 ALR 2d 
319. 


(7018) Rules of interpretation. In interpreting a will, subject 


to the law of this state, the rules prescribed by the following sections of 
this chapter are to be observed, unless an intention to the contrary clearly 


appears. 


History: En. Sec. 476, p. 356, L. 1877; 
re-en. Sec. 476, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 476, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1772, Civ. C. 1895; re-en. Sec. 
4765, Rev. C. 1907; re-en. Sec. 7018, R. C. 
M. 1921. Cal. Civ. C. Sec. 1319. Field Civ. 
C. Sec. 581. 
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References 

In re Yergy’s Estate, 106 M 505, 511, 
79 P 2d 555; In re Miller’s Trust, 133 M 
354, 323 P 2d 885, 886. 


Collateral References 


Wills€435-437. 
95 C.J.S. Wills § 586. 


(7019) Several instruments are to be taken together. Several 


testamentary instruments, executed by the same testator, are to be taken 
and construed together as one instrument. 


History: En. Sec. 477, p. 356, L. 1877; 
re-en. Sec. 477, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 477, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1773, Civ. C. 1895; re-en. Sec. 
4766, Rev. C. 1907; re-en. Sec. 7019, R. C. 
M. 1921. Cal. Civ. C. Sec. 1320. Field Civ. 
C. Sec. 582. 


Character of Instruments 


A letter not intended to be a will is not 
a holographic will; an instrument, how- 
ever, not of a testamentary character, 
may be construed with one having that 


character for the purpose of determining 
whether the writings, taken together, con- 
stitute a will; if the former, by appropri- 
ate reference, is clearly referred to and 
made a part of the latter, it is a part of 
the will; otherwise, it is not. In re Noyes’ 
Kstate, 40 M 231, 238, 106 P 355, distin- 
guished in 111 M 188, 141, 106 P 2d 1087. 


Collateral References 


Wills@>474-476, 
95 CJS. Wills § 624. 
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Incorporation in will of extrinsie docu- 
ment not in existence at date of will. 3 
ALR 2d 682. 


91-205. (7020) Harmonizing various parts. All the parts of a will 
are to be construed in relation to each other, so as, if possible, to form one 
consistent whole; but where several parts are absolutely irreconcilable, the 
latter must prevail. 


History: En. Sec. 478, p. 356, L. 1877; In re McLure’s Estate, 63 M 536, 541, 208 
re-en. Sec. 478, 2nd Div. Rev. Stat. 1879; P 900. 
re-en, Sec. 478, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1774, Civ. C. 1895; re-en. Sec. References 


4767, Rev. C. 1907; re-en. Sec. 7020, R. C. 
M. 1921. Cal. Civ. C. Sec. 1321. Field Civ. 
C. Sec. 583. 


Intention of Testator 


That construction of a will must be fa- 
vored which will reconcile with testator’s 
intention the several provisions thereof. 


91-206. 


Philbrick v. American Bank & Trust Co., 
58 M 376, 389, 193 P 59; In re Yergy’s 
Estate, 106 M 505, 512, 79 P 2d 555; In 
re Strode’s Estate, 118 M 540, 167 P 2d 
579, 581. 


Collateral References 


Wills€469-473. 
95 C.J.S. Wills § 619 et seq. 


(7021) In what case devise not affected. A clear and distinct 


devise or bequest cannot be affected by any reasons assigned therefor, or 
by any other words not equally clear and distinct, or by inference or argu- 
ment from other parts of the will, or by an inaccurate recital of or reference 


to its contents in another part of the will. 


History: En. Sec. 479, p. 356, L. 1877; 
re-en. Sec. 479, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 479, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1775, Civ. C. 1895; re-en. Sec. 
4768, Rev. C. 1907; re-en. Sec. 7021, R. C. 


91-207. 


M. 1921. Cal. Civ. C. Sec. 1322. Field Civ. 
C. Sec. 584. 


Collateral References 


Wills@>455, 467, 471. 
95 C.J.S. Wills §§ 615, 621. 


(7022) When ambiguous or doubtful. Where the meaning of 


any part of a will is ambiguous or doubtful, it may be explained by any 
reference thereto, or recital thereof, in another part of the will. 


History: En. Sec. 480, p. 356, L. 1877; 
re-en. Sec. 480, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 480, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1776, Civ. C. 1895; re-en. Sec. 
4769, Rev. C. 1907; re-en. Sec. 7022, R. C. 
M. 1921. Cal. Civ. C. Sec. 1323. Field Civ. 
C. Sec. 585. 


References 


In re Yergy’s Estate, 106 M 505, 512, 79 
P 2d 555; In re Irvine’s Estate, 114 M 
577, 581, 139 P 2d 489, 147 ALR 882; In re 
Strode’s Estate, 118 M 540, 167 P 2d 579, 
581. 
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Collateral References 


Wills@>468-473. 
95 C.J.S. Wills §§ 586, 592, 599, 615, 636, 
637. 


Effect of will which disposes of specific 
mathematical percentages or proportions 
of residuary estate but disposes of more 
or less than the whole thereof. 17 ALR 
2d 653. 

What passes under term “possessions” 
in will. 33 ALR 2d 550. 

Purview of gift, charge or like, for “col- 
lege education.” 36 ALR 2d 1323. 


(7023) Words taken in ordinary sense. The words of a will 


are to be taken in their ordinary and grammatical sense, unless a clear in- 
tention to use them in another sense can be collected, and that other can 
be ascertained. 


History: En. Sec. 481, p. 357, L. 1877; 
re-en. Sec. 481, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 481, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1777, Civ. C. 1895; re-en. Sec. 
4770, Rev. C. 1907; re-en. Sec. 7023, R. C. 
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M. 1921. Cal. Civ. C. Sec. 1324. Field Civ. 
C. Sec. 586. 


Children 
Where a will bequeathed one-half of 
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the testator’s estate to his two sisters and 
the other half to their children if living 
at the time of his death, and both sisters 
had died before the will was made leaving 
no children, the word “children” used in 
the will could not, under the rules of con- 
struction of wills laid down by this section 
and section 91-224, be construed as inelud- 
ing grandchildren so as to permit a grand- 
son of one of the sisters to share in the 
estate. In re Hash’s Estate, 64 M 118, 121, 
208 P 605. 


Effects 


A will made preparatory to taking a 
degree in a secret society by a man of 
more than ordinary ability who had held 
high state office and otherwise had en- 
joyed extensive business experience, read- 
ing: “I hereby give, devise and bequeath 
all my goods, chattels and effects to my 
wife,” passed all of his property, both real 
and personal, the word “effects,” though 
generally including only personal property, 
being broad enough to compass real estate. 
(Mr. Justice Stark dissenting.) In re 
Spriggs’ Estate, 70 M 272, 274, 225 P 617. 


Employees 

Where a will provided for a specified 
sum to all employees of a firm, of which 
testator was a member, who had been in 
the employ of the firm for one year or 
more previous to testator’s death, only 
those who were actually in the employ of 
the firm at the time of testator’s death 
and had been so continuously for one year 
immediately prior to testator’s death were 
entitled to be rewarded under the terms 
of the will. In re Klein’s Estate, 35 M 
185, 204, 88 P 798. 


Endowed 


In a proceeding to debar decedent’s 
widow, who under the will was “endowed 
in his estate, real and personal,” from 
nominating an administrator with the will 


annexed, trial court properly found that © 


the testator by the use of the word 
“endowed” did not intend that she should 
be limited to her right of dower—a third 
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part of his real property—but did intend 
that she should have the same portion of 
his estate, both real and personal, to which 
she would have been entitled had he died 
intestate. In re MeLure’s Estate, 63 M 
536, 541, 208 P 900. 

Firm 

Where will provided that each of the 
employees of a firm, of which testator was 
a member, “who shall have been in the 
employ of the said firm one year or more 
previous to my decease,” should be en- 
titled to receive $1,000, the word “firm,” 
was used by the testator in its ordinary 


rather than its legal sense. In re Klein’s 
Estate, 35 M 185, 204, 88 P 798. 


Ordinary Business Transactions 


Where a testator had made a bequest of 
three thousand dollars, “less a note of two 
thousand dollars,” held by him against the 
beneficiary, the quoted words would, in 
ordinary business transactions, have refer- 
ence to the debt as a whole, and not to 
the sum mentioned as principal only, and 
should therefore be assigned their ordinary 
meaning. In re Beck’s Estate, 44 M 561, 
578, 121 P 784, 1057. 


References 


In re Yergy’s Estate, 106 M 505, 512, 
79 P 2d 555; In re Irvine’s Estate, 114 M 
577, 581, 139 P 2d 489, 147 ALR 882; 
Blacker v. Thatcher, 145 F 2d 255, 259, 
158 ALR 1. 


Collateral References 


Wills@456. 
95 C.J.S. Wills § 599. 
57 Am, Jur. 745-753, Wills, §§ 1147-1156. 


What constitutes oil or gas “royalty” 
within language of devise. 4 ALR 2d 492. 

Word “child” or “children” in will as 
including grandchild or grandchildren. 14 
ALR 2d 1242. 

What passes under and is ineluded, de- 
vise of “home” or “home place.” 28 ALR 
2d 840, 


(7024) Words to receive an operative construction. The words 


of a will are to receive an interpretation which will give to every expression 
some effect, rather than one which will render any of the expressions in- 


operative. 


History: En. Sec. 482, p. 357, L. 1877; 
re-en. Sec. 482, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 482, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1778, Civ. C. 1895; re-en. Sec. 
4771, Rev. C. 1907; re-en. Sec. 7024, R. C. 
M. 1921. Cal. Civ. C. Sec. 1325. Field Civ. 
C. Sec. 587. 


Children Not Specifically Mentioned 


Where will contained provision that the 
residue of the estate should go to certain 
named children, and a provision that cer- 
tain named children were intentionally 
omitted and another provision that “my 
heirs at law not elsewhere herein men- 
tioned” shall receive one dollar, such latter 
provision will be construed to apply to 
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children of a deceased child not named in 
the other provisions of the will. In re 
Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 11438. 


Compliance with Terms of Will 


Where will provided that the court 
should appoint “the nominee of the Roman 
Catholic Bishop” as executor, the court 
could not disregard such provision and 
appoint another as administrator with the 
will annexed. In re Effertz’ Estate, 123 
M 45, 207 P 2d 1151, 1154, 11 ALR 2d 
1278. 
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91-211 


References 

In re Spriggs’ Estate, 70 M 272, 274, 225 
P 617; In re Yergy’s Estate, 106 M 505, 
512, 79 P 2d 555; In re Irvine’s Estate, 


114 M 577, 581, 139 P 2d 489, 147 ALR 
882. 


Collateral References 


Wills448. 
95 C.J.S. Wills § 615. 


(7025) Intestacy to be avoided. Of two modes of interpreting 


a will, that is to be preferred which will prevent a total intestacy. 


History: En. Sec. 483, p. 357, L. 1877; 
re-en. Sec. 483, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 483, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1779, Civ. C. 1895; re-en. Sec. 
4772, Rev. C. 1907; re-en. Sec. 7025, R. C. 
M. 1921. Cal. Civ. C. Sec. 1326. Field Civ. 
C. Sec. 588. 


Construction against Intestacy 


In the construction of a will that con- 
struction is to be adopted, if possible, 
which will prevent a partial intestacy. In 
re Spriggs’ Estate, 70 M 272, 275, 225 P 
617. 


A will must be construed according to 
the intention of the testator and so as to 
avoid total intestacy, if possible. In re 
Hauge’s Estate, 92 M 36, 44, 9 P 2d 1065. 

Under Montana law, of two modes of 
interpretation of a will, that is to be pre- 
ferred which will prevent intestacy, either 
total or partial. In eases involving the 
construction of wills, fixed rules for the 
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interpretation of writings yield to the 
basie principle that the thing to be sought 
for is the intention of the testator. Black- 
er v. Thatcher, 145 F 2d 255, 259, 158 
ALR 1, 


Prefatory or Conditional Phrase 


Particularly in view of this section, the 
inclusion of the words “should anything 
happen to me in my travels” in a_ holo- 
graphie will should not be construed as 
imposing a condition on the effectiveness 
of the will, but rather as indicating by 
way of preface the testatrix’ reason for 
making a will. In re Coleman’s Estate, 
139 M 58, 359 P 2d 502. 


References 


In re Noyes’ Estate, 40 M 231, 238, 106 
P 355; In re Irvine’s Estate, 114 M 577, 
581, 1389 P 2d 489, 147 ALR 882; In re 
Strode’s Estate, 118 M 540, 167 P 2d 579, 
581. 


(7026) Effect of technical words. Technical words in a will 


are to be taken in their technical sense, unless the context clearly indicates 


a contrary intention. 


History: En. Sec. 484, p. 357, L. 1877; 
re-en. Sec. 484, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 484, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1780, Civ. C. 1895; re-en. Sec. 
4773, Rev. C. 1907; re-en. Sec. 7026, R. C. 
M. 1921. Cal. Civ. C. Sec. 1327. Field Civ. 
C. Sec. 589. 


“Heirs at Law” 


The words “heirs at law” applied to the 
children of a deceased child of the testa- 
trix. In re Benolken’s Estate, 122 M 425, 
205 P 2d 1141, 1144. 

“Heirs,” “heirs at law,” and “legal 
heirs” are in a legal sense the same. In re 
Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 1143. 

“Tssue” 

In the absence of testator’s intention or 
statute an adopted child was not to be in- 


eluded in a legacy passing to a son and 
his “issue,” since the term “issue” is in- 


tended to refer to natural or blood rela- 
tionships, or descendants. In re Miller’s 
Trust, 1383 M 354, 323 P 2d 885, 886. 


Real Estate Included in Bequest 


Where the deceased in a_ holographic 
will bequeathed certain personal property 
to a Katherine Clauson and “also the 
residue of my estate after all bequests 
are taken eare of,” the word “bequeath” 
is sufficient to include real estate located 
in Montana. In re Gift’s Estate, 125 M 
95, 232 P 2d 328, 331. 


Collateral References 


Wills@=457. 
95 C.J.S. Wills § 600. 


“Proceeds” in will as indicating inten- 
tion as to whether assets are to constitute 
principal or income, 1 ALR 2d 194. 

“Stocks” as ineluding bonds or other 
securities. 76 ALR 2d 243. 
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91-212. (7027) Technical words not necessary. Technical words are 
not necessary to give effect to any species of disposition by a will. 


History: En. Sec. 485, p. 357, L. 1877; Real Estate Included in Bequest 
re-en. Sec. 485, 2nd Div. Rev. Stat. 1879; The word “bequeath” is sufficient to 
re-en. Sec. 485, 2nd Div. Comp. Stat. 1887; include real estate where the deceased in 
re-en, Sec, 1781, Civ. C. 1895; re-en. Sec. 4 holographie will bequeathed certain 
4774, Rev. C. 1907; re-en. Sec. 7027, R. C. articles of personal property to Katherine 
M. 1921. Cal. Civ. C. Sec. 1328. Field Civ. Qjaguson and “also the residue of my estate 
C. Sec, 590. after all bequests are taken eare of.” In 
re Gift’s Estate, 125 M 95, 232 P 2d 328, 


Employees of Firm 331. 


Where will provided that each of the 
employees of a firm, of which testator was Collateral References 
a member, “who shall have been in the “Proceeds” in will as indicating inten- 
employ of the said firm one year or more tion as to whether assets are to constitute 


previous to my decease,” should be en- principal or income. 1 ALR 2d 194 
titled to receive $1,000, the word “firm” ‘ 


was not used in its technical legal sense 
but in its ordinary sense. In re Klein’s 
Estate, 35 M 185, 204, 88 P 798. 


91-218. (7028) Certain words not necessary to pass a fee. The term 
“heirs,” or other words of inheritance, are not requisite to devise a fee, 
and a devise of real property passes all the estate of the testator, unless 
otherwise limited. 


History: En. Sec. 486, p. 357, L. 1877; M. 1921. Cal. Civ. C. Sec. 1329. Field Civ. 
re-en. Sec. 486, 2nd Div. Rev. Stat. 1879; C. Sec. 591. 
re-en. Sec. 486, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1782, Civ. C. 1895; re-en. Sec. Collateral References 
4775, Rev. C. 1907; re-en. Sec. 7028, R. C. Wills@=597. 
96 C.J.S. Wills § 811 et seq. 


91-214. (7029) Power to devise—how executed by terms of will. Real 
or personal property embraced in a power to devise passes by a will pur- 
porting to devise all the real or personal property of the testator. 


History: En. Sec. 487, p. 357, L. 1877; Collateral References 
re-en. Sec. 487, 2nd Div. Rev. Stat. 1879; Wills@=589. 
re-en. Sec. 487, 2nd Div. Comp. Stat. 1887; 72 OJ.S. Powers §§ 39, 40; 96 C.J.S. 


re-en. Sec, 1783, Civ. C. 1895; re-en. Sec. Wills § 1062 et seq. 
4776, Rev. C. 1907; re-en. Sec. 7029, R. C. 

M, 1921. Cal. Civ. C. Sec. 1330. Field Civ. 

C. Sec, 592. 


91-215. (7030) Devise or bequest of all real or personal property, or 
both. A devise or bequest of all the testator’s real or personal property, 
in express terms, or in any other terms denoting his intent to dispose of 
all his real or personal property, passes all the real or personal property 
which he was entitled to dispose of by will at the time of his death. 


History: En. Sec. 488, p. 358, L. 1877; References 
re-en. Sec, 488, 2nd Div. Rev. Stat. 1879; In re Fratt’s Estate, 60 M 526, 537, 199 
re-en. Sec. 488, 2nd Div. Comp. Stat. 1887; =p 711. 
re-en. Sec. 1784, Civ. C. 1895; re-en. Sec. 
4777, Rev. C, 1907; re-en. Sec. 7030, R. C. Collateral References 
M. 1921. Cal. Civ. C. Sec. 1331. Field Civ. Wills@=583. 


C. Sec. 593. 96 C.J.S. Wills § 1097 et seq. 


91-216. (7031) Residuary clause—devise of residue—effect. A devise 
of the residue of the testator’s real property passes all the real property 
which he was entitled to devise at the time of his death, not otherwise 
effectually devised by his will. 
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History: En. Sec. 489, p. 358, L. 1877; References 
re-en. Sec. 489, 2nd Div. Rev. Stat. 1879; ) ; 9 
re-en. Sec, 489, 2nd Div. Comp. Stat. 1887; p as SPF cla OM eater Pah od 
re-en. Sec. 1785, Civ. C. 1895; re-en. Sec. ; 
4778, Rev. C. 1907; re-en. Sec. 7031, R. C. 
M. 1921. Cal. Civ. C. Sec. 13832. Field Civ. 
C. Sec. 594. 


Collateral References 


Wills@>587. 
96 O.J.S. Wills § 797 et seq. 
57 Am. Jur. 946-953, Wills, §§ 1415-1423. 


91-217. (7032) Residuary clause—bequest of residue—effect. A bequest 
of the residue of the testator’s personal property passes all the personal 
property which he was entitled to bequeath at the time of his death, not 
otherwise effectually bequeathed by his will. 


History: En. Sec. 490, p. 358, L. 1877; 
re-en. Sec. 490, 2nd Div. Rev. Stat. 1879; 


M. 1921. Cal. Civ. C. Sec. 1333. Based on 
Field Civ. C. Sec. 595. 


re-en. Sec. 490, 2nd Div. Comp. Stat. 1887; 

re-en, Sec. 1786, Civ. C. 1895; re-en. Sec. References 

4779, Rev. C. 1907; re-en. Sec. 7032, R. C. In re Fratt’s Estate, 60 M 526, 537, 199 
ge wl Es 


91-218. (7033) “Heirs,” “relatives,” ‘issue,’ “descendants,” etc. A tes- 
tamentary disposition to “heirs,” “relations,” “nearest relations,’ “repre- 
sentatives,” “legal representatives,” or “personal representatives,” or 
“family,” “issue,” “descendants,” “nearest,” or “next of kin,” of any 
person, without words of qualification, and when the terms are used as 
words of donation, and not of limitation, vests the property in those who 
would be entitled to succeed to the property of such person, according to 


the provisions of the chapter on succession in this code. 


History: En. Sec. 491, p. 358, L. 1877; 
re-en. Sec. 491, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 491, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1787, Civ. C. 1895; re-en. Sec. 
4780, Rev. C. 1907; re-en. Sec. 7033, R. C. 
M. 1921. Cal. Civ. C. Sec. 1334. Field Civ. 
C. Sec. 596. 


Application of Section 


Section 91-219 greatly restricts the force 
of this section and this section has appli- 
cation only to a case where the donation 
is made by the testator directly to the per- 
son designated therein and does not apply 
to a case where the bequest was given to 
the adoptive parent and where the adopted 
child was designated only as the issue of 
testatrix’ son, and the adoption did not 
take place until after the death of the 
testatrix. In re Miller’s Trust, 133 M 354, 
323 P 2d 885, 887. 


“Heirs at Law” 


Heirs at law are those determined under 
the code provisions on succession in force 
at the time of death of the testatrix. In 
re Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 1144. 


“Tssue” 


This section means that when one makes 
a testamentary disposition of property to 
the “issue” of his natural son it is to be 
understood that by using the word issue he 


meant only those who would take accord- 
ing to the provisions of the chapter on 
succession. Where the property passed 
first to the son of a testatrix with the re- 
mainder over to the issue of the son, the 
meaning of the word “issue” is controlled 
by this section. In re Miller’s Trust, 133 
M 354, 323 P 2d 885, 887. 

Under former section 61-134 an adopted 
child inherits from his adoptive parent but 
the general rule that “issue” does not in- 
elude an adopted child seeking to inherit 
through the adoptive parent is not altered 
by this section. In re Miller’s Trust, 133 
M 354, 323 P 2d 885, 887. 


References 


In re Bernheim’s Estate, 82 M 198, 206, 
266 P 378, 57 ALR 1169. 


Collateral References 


Wills@492-513. 

95 C.J.S. Wills §§ 647-685. 

57 Am. Jur. 862-872, 
§§ 1302-1318, 1363-1398. 


903-932, Wills, 


Time of ascertainment of membership 
with respect to devise or bequest to class 
which takes effect at testator’s death. 6 
ALR 2d 1342. 

Who are within gift or grant to “off- 
spring.” 23 ALR 2d 842. 

Testamentary gift to “heirs” as includ- 
ing those of half blood. 49 ALR 2d 1369. 


ol 
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Adopted child as within term “heirs” 
or “heirs at law,” “next of kin,” “issue,” 
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or “descendants” in testamentary gift. 86 
ALR 2d 69, 84, 88, 102. 


(7034) Words of donation and of limitation. The terms men- 


tioned in the last section are used as words of donation, and not of limita- 
tion, when the property is given to the person so designated directly, and 
not as a qualification of an estate given to the ancestor of such person. 


History: En. Sec. 492, p. 358, L. 1877; 
re-en. Sec. 492, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 492, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1788, Civ. C. 1895; re-en. Sec. 
4781, Rev. C. 1907; re-en. Sec. 7034, R. C. 
M. 1921. Cal. Civ. C. Sec. 1335. Field Civ. 
C. Sec. 597. 


Application of Section 


This section greatly restricts the force 
of section 91-218. In re Miller’s Trust, 133 
M 354, 323 P 2d 885, 887, 889. 


91-220. 


“Heirs at Law’”’ 


The words “my heirs at law” as used in 
a will were words of donation expressing 
a gift, a gratuitous transfer of property 
from one to another. In re Benolken’s 
Estate, 122 M 425, 205 P 2d 1141, 1144. 


Collateral References 


Wills@591. 
95 C.J.S. Wills §§ 600, 660 et seq. 


(7035) To what time words refer. Words in a will referring 


to death or survivorship, simply, relate to the time of the testator’s death, 
unless possession is actually postponed, when they must be referred to the 


time of possession. 


History: En. Sec. 493, p. 358, L. 1877; 
re-en. Sec. 493, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 493, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1789, Civ. C. 1895; re-en. Sec. 
4782, Rev. C. 1907; re-en. Sec. 7035, R. C. 
M. 1921. Cal. Civ. C. Sec. 1336. Field Civ. 
C. Sec. 598. 


91-221. 


Collateral References 


Wills€>481. 
95 CJS. Wills § 629; 96 O.J.S. Wills 
§ 729. 


Words of survivorship in will disposing 
of estate in remainder as referable to 
death of testator or to termination of in- 
tervening estate. 20 ALR 2d 830. 


(7036) Devise or bequest to a class. A testamentary disposi- 


tion to a class includes every person answering the description at the 
testator’s death; but when the possession is postponed to a future period, 
it includes also all persons coming within the description before the time 


to which possession is postponed. 


History: En. Sec. 494, p. 358, L. 1877; 
re-en. Sec. 494, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 494, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1790, Civ. C. 1895; re-en. Sec. 
4783, Rev. C. 1907; re-en. Sec. 7036, R. C. 
M. 1921. Cal. Civ. C. Sec. 1337. Field Civ. 
C. Sec. 599. 


Collateral References 

Wills€524. 

96 C.J.S. Wills §§ 692-718. 

57 Am. Jur. 829, Wills, § 1256 et seq. 


91-222. 


Time of ascertainment of membership 
with respect to devise or bequest to class 
which takes effect at testator’s death. 6 
ALR 2d 1342. 

Taking per stirpes or per capita under 
will, 13 ALR 2d 1023. 

Testamentary gift to class or group of 
specified relationship as including those of 
half blood. 49 ALR 2d 13862. 

Adopted child as within class in testa- 
mentary gift. 86 ALR 2d 12. 


(7037) When conversion takes effect. When a will directs 


the conversion of real property into money, such property and all its pro- 
ceeds must be deemed personal property from the time of the testator’s 


death. 


History: En. Sec. 495, p. 359, L. 1877; 
re-en. Sec. 495, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 495, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1791, Civ. ©. 1895; re-en. Sec. 
4784, Rev. C. 1907; re-en. Sec. 7037, R. C. 


M. 1921. Cal. Civ. C. Sec. 1338. Field Civ. 
C. Sec. 600. 


Equitable Conversion 
Under this section where a will directs 
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the conversion of real property into money 
and turned over to the executor, equitable 
conversion takes place upon the death of 
the testator, and the real estate must 
thereafter be treated as personalty. In re 
Livingston’s Estate, 91 M 584, 595, 9 P 2d 
159, 90 ALR 1036. 


91-223. (7038) When child born after testator’s death takes under 
will. A child conceived before, but not born until after a testator’s death, 
or any other period when a disposition to a class vests in right or in 
possession, takes, if answering to the description of the class. 


Berry: En. Sec. 496, p. 359, L. 1877; Collateral References 

re-en. Sec, 496, 2nd Div. Rev. Stat. 1879; . 

re-en. Sec. 496, 2nd Div. Comp. Stat. 1887; Aerated lich §§ 651, 655; 96 CJS 
re-en. Sec. 1792, Civ. C. 1895; re-en. Sec. Wills gg 696, 942, 1159. ee aia od 
4785, Rev. C. 1907; re-en. Sec. 7038, R. C. : ; , 
M. 1921. Cal. Civ. C. Sec. 1339. Field Civ. 
C. Sec. 601. 


91-224. (7039) Mistakes and omissions. When, applying a will, it is 
found that there is an imperfect description, or that no person or property 
exactly answers the description, mistakes and omissions must be corrected, 
if the error appears from the context of the will or from extrinsi¢ evidence ; 
but evidence of the declarations of the testator as to his intentions cannot 


Collateral References 
ConversionG14-19. 
18 C.J.S. Conversion §§ 16-21, 24, 29. 


be received. 


History: En. Sec. 497, p. 359, L. 1877; 
re-en. Sec. 497, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 497, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1793, Civ. C. 1895; re-en. Sec. 
4786, Rev. C. 1907; re-en. Sec. 7039, R. C. 
M. 1921. Cal. Civ. C. Sec. 1340. Based on 
Field Civ. C. Sec. 602. 


Ambiguous Will—Right to Legacy 


In a proceeding to determine benefici- 
aries under residuary clause of will in 
which testatrix left the sum of $50 to the 
estate of a deceased brother “as his share 
of my estate as heir or otherwise,’ where 
the children of the deceased brother who 
were not mentioned in the will claimed 
they were entitled to share in the resi- 
due, but the residuary clause provided “all 
the rest and remainder shall be divided be- 
tween my lawful heirs herein mentioned,” 
the court, after considering such extrinsic 
facts as are allowable under this section in 
ease of ambiguity, was unable to deter- 
mine who should have the $50, but affirmed 
the judgment of the trial court that the 
children of the deceased brother were not 
entitled to share in the residue. In re 
Doyle’s Estate, 107 M 64, 68, 80 P 2d 374. 


Inclusion of Grandchildren by Use of 
the Word Children 


Where a will bequeathed one-half of the 
testator’s estate to his sisters and the other 
half to their children if living at the time 
of his death, and both sisters had died be- 
fore the will was made leaving no chil- 
dren, the word “children” used in the will 
could not under the rules of construction 


of wills laid down by section 91-208, and 
this section be construed as ineluding 
grandchildren so as to permit a grandson 
of one of the sisters to share in the 
estate. In re Hash’s Estate, 64 M 118, 122, 
208 P 605. 


Legacy Left to Dead Person or Estate 
of Deceased Person Void 


Where a legacy or devise is left by will 
to a person who was dead at the time it 
was executed, it has generally been held, 
in the absence of statute to the contrary, 
that the gift lapses even though the fact 
of such death was known to the testator; 
it has also been held that a legacy to the 
estate of a deceased person is void, since 
an estate is not an entity or person ¢a- 
pable of receiving the property willed. 
In re Doyle’s Estate, 107 M 64, 67, 80 P 
2d 374. 


Reference to Other Provisions 


Uneertainty arising on face of will may 
be resolved by reference to other provi- 
sions of the will taking into consideration 
the circumstances under which the will 
was made. In re Klein’s Estate, 35 M 185, 
204, 88 P 798; In re Peterson’s Estate, 49 
M 96, 99, 140 P 237. 


Collateral References 

Wills€464, 487 (3). 

95 C.J.S. Wills §§ 633-642, 649; 96 C.J.S. 
Wills § 750. 


Effect of mistake of draftsman (other 
than testator) in drawing will. 90 ALR 
2d 924, 
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(7040) When devises and bequests vest. Testamentary dis- 


positions, including devises and bequests to a person on attaining majority, 
are presumed to vest at the testator’s death. 


History: En. Sec. 498, p. 359, L. 1877; 
re-en. Sec. 498, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 498, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1794, Civ. C. 1895; re-en. Sec. 
4787, Rev. C. 1907; re-en. Sec. 7040, R. 
C. M. 1921. Cal. Civ. C. Sec. 1341. Field 
Civ. C. Sec. 603. 


Rights of Heirs and Devisees 


Before a testator’s death, the devisees 
had a mere privilege, which was revocable 
by law, but when the will took effect the 
mere pre-existing privilege was merged 
into a right. Then it was, if ever, that 
the right to take vested and became prop- 
erty. Hinds v. Wilcox, 22 M 4, 11, 55 P 


355, 

The property of a testator vests in the 
devisees from the moment of his death, 
subject to the right of the executor to its 
possession for the purposes of administra- 
tion until the estate is settled or until it 
is delivered over to them by order of court, 
the decree of distribution simply releasing 
the property from the conditions it was 
subject to during the period of administra- 
tion. In re Deschamps’ Estate, 65 M 207, 
212, 212 P 512. 

The property of a testator, both real and 
personal, vests in the devisees and lega- 
tees at the moment of his death, with 
possession thereof passed to the personal 
representative subject to the control of 
the district court for administration pur- 
poses. In re Clark’s Estate, 105 M 401, 
412, 74 P 2d 401, 114 ALR 496. 

Rights to testator’s or intestate’s prop- 
erty vest under this section immediately 
on testator’s death. In re Nossen’s Estate, 
118 M 40, 162 P 2d 216, 217. 


Title of Devisees 


Where testator devised his estate to his 
executors in trust, they to pay the income 
therefrom to the “children” of his son 


91-226. 


in equal shares, the principal thereof to be 
paid to each heir on attaining majority, 
the trustees, on rendering account of their 
stewardship properly paid a _proportion- 
ate share of the income to the guardian 
of the son’s child born after the testator’s 
death and before the oldest of his children 
had reached majority. Contention of ob- 
jecting heirs that the various bequests 
had vested at the time of the testator’s 
death, thus barring the right of the after- 
born child to take, was not maintainable, 
since no one of the objecting children 
could be vested in possession or title until 
one of them had obtained majority, title 
in the meantime vesting in the trustees. 
In re Murphy’s Estate, 99 M 114, 122, 43 
P 2d 233. 


Title to the testator’s real estate vests 
in the devisees from the moment of his 
death, subject to the right of the executor 
to its possession for the purposes of ad- 
ministration until the estate is settled or 
until it is delivered over to them by order 
of the court. In re Armesworthey’s Estate, 
117 M 602, 609, 160 P 2d 472. 


References 


Gelsthorpe v. Furnell, 20 M 299, 310, 51 
P 267; In re Smith’s Estate, 60 M 276, 
298, 199 P 696; In re Fratt’s Estate, 60 M 
526, 537, 199 P 711; Rumney v. Skinner, 
64 M 75, 82, 208 P 895; In re Connolly’s 
Estate, 73 M 35, 65, 235 P 408; In re 
Gaspar’s Estate, 128 M 383, 275 P 2d 656, 
658. 


Collateral References 


Wills€>628-638. 
96 CJ.S. Wills § 1098 et seq. 
57 Am. Jur. 801, Wills, § 1216 et seq. 


Provision of will for forfeiture in case 
of contest, as applied to contest by one not 
a beneficiary. 7 ALR 2d 1357. 


(7041) When cannot be divested. A testamentary disposi- 


tion, when vested, cannot be divested unless upon the occurrence of the 
precise contingency prescribed by the testator for that purpose. 


History: En. Sec. 499, p. 359, L. 1877; 
re-en. Sec. 499, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 499, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1795, Civ. C. 1895; re-en. Sec. 
4788, Rev. C. 1907; re-en. Sec. 7041, R. C. 
M. 1921. Cal. Civ. C. Sec. 1342. Field 
Civ. C. Sec. 604. 


References 


In re Murphy’s Estate, 99 M 114, 43 P 
2d 233. 


Collateral References 


Wills¢>636. 
96 C.J.S. Wills §§ 921-973. 


Antilapse statute as applicable to devise 
or bequest in terms of distributive share, 
under law, in estate of testator. 3 ALR 
2d 1419. 

Appointee’s renunciation of appointment. 
9 ALR 2d 1382. 
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91-229 


(7042) Death of devisee or legatee. If a devisee or legatee dies 


during the lifetime of the testator, the testamentary disposition to him fails, 
unless an intention appears to substitute some other in his place, except as 


provided in section 91-139. 


History: En. Sec. 500, p. 359, L. 1877; 
re-en. Sec. 500, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 500, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1796, Civ. C. 1895; re-en. Sec. 
4789, Rev. C. 1907; re-en. Sec. 7042, R. 
C. M. 1921. Cal. Civ. C. Sec. 1343. Field 
Civ. C. Sec. 605. 


Intentional Substitution of Surviving 
Legatees 


The residuary clause covers all legacies 
which lapse due to death of legatee be- 
fore death of testator, in the absence of 
an intention of the testator to substitute 
another recipient. Converse v. Byars, 112 
M 372, 374, 118 P 2d 144. 

A declaration in the residuary clause 
“or to the survivor or survivors of said 
persons,” entitled the survivors of those 
named in the residuary clause to the de- 
ceased legatee’s share of the residue under 
this section. Converse v. Byars, 112 M 
372, 374, 118 P 2d 144. 


91-228. 


References 


In re Fratt’s Estate, 60 M 526, 537, 199 
P 711; In re Kay’s Estate, 127 M 172, 
260 P 2d 391, 393. 


Collateral References 


Wills€536-540. 
97 C.J.S. Wills §§ 1307, 1344. 
57 Am. Jur. 956, Wills, § 1425. 


Antilapse statute as applicable to devise 
or bequest in terms of distributive share, 
under law, in estate of testator. 3 ALR 
2d 1419. 

Benefit of direction in will for payments 
by devisee or legatee to third person as 
surviving latter’s death and passing as 
part of his estate. 6 ALR 2d 366. 

Devise or bequest to designated individ- 
ual “or his estate,” “or his children,” “or 
his representatives,” or the like (other 
than “or his heirs’), as subject to lapse 
in event of individual’s death before that 
of testator. 11 ALR 2d 1387. 


(7043) Interests in remainder are not affected. The death of 


a devisee or legatee of a limited interest before the testator’s death does not 
defeat the interests of persons in remainder, who survive the testator. 


History: En. Sec. 501, p. 359, L. 1877; 
re-en. Sec. 501, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 501, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1797, Civ. C. 1895; re-en. Sec. 
4790, Rev. C. 1907; re-en. Sec. 7043, R. 
C. M. 1921. Cal. Civ. C. Sec. 1344. Field 
Civ. C. Sec. 606. 


References 


In re Fratt’s Estate, 60 M 526, 537, 199 
ya OD 
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Collateral References 


Wills¢=777. 
96 C.J.S. Wills § 909 et seq. 


Murder of life tenant by remainderman 
or reversioner as affecting latter’s rights 
to remainder or reversion. 24 ALR 2d 
1120. 


(7044) Conditional devises and bequests. A conditional dis- 


position is one which depends upon the occurrence of some uncertain event, 
by which it is either to take effect or be defeated. 


History: En. Sec. 502, p. 360, L. 1877; 
re-en. Sec. 502, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 502, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1798, Civ. C. 1895; re-en. Sec. 
4791, Rev. C. 1907; re-en. Sec. 7044, R. 
C. M. 1921. Cal. Civ. C. Sec. 1345. Field 
Civ. C. Sec. 607. 


Power of Attorney 


A power of attorney to a physician to 
perform all medical services for decedent 
for which he was to receive $2,000, any 
unpaid balance thereof to be paid by her 
executor, contained a conditional disposi- 
tion. Trenouth v. Mulroney, 124 M 499, 
227 P 2d 590, 596. 


Collateral References 


Wills¢>639. 

96 OJ.S. Wills § 1125; 97 C.J.S. Wills 
§ 1302. 

57 Am. Jur. 1016-1036, Wills, §§ 1503- 
1525, 


Substitution of beneficiaries upon de- 
vise or bequest to designated individual 
“or his estate,” “or his children,” “or his 
representatives,” or the like, other than 
“or his heirs.” 11 ALR 2d 1387. 

Letter as conditional testamentary dis- 
position. 40 ALR 2d 730. 
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91-230. (7045) Condition precedent defined. A condition precedent in 
a will is one which is required to be fulfilled before a particular disposition 
takes effect. 


History: En. Sec. 503, p. 360, L. 1877; 
re-en. Sec. 503, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 503, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1799, Civ. C. 1895; re-en. Sec. 


91-231. (7046) Effect of condition precedent. Where a testamentary 
disposition is made upon a condition precedent, nothing vests until the con- 
dition is fulfilled, except where such fulfillment is impossible, in which case 
the disposition vests, unless the condition was the sole motive thereof, and 
the impossibility was unknown to the testator, or arose from an unavoidable 


4792, Rev. C. 1907; re-en. Sec. 7045, R. 
C. M. 1921. Cal. Civ. C. Sec. 1346. Field 
Civ. C. Sec. 608. 


event subsequent to the execution of the will. 


History: En. Sec. 504, p. 360, L. 1877; 
re-en. Sec. 504, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 504, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 1800, Civ. C. 1895; re-en. Sec. 
4793, Rev. C. 1907; re-en. Sec. 7046, R. 


91-232. 


C. M. 1921. Cal. Civ. C. Sec. 1347. Field 
Civ. C. Sec. 609. 


Collateral References 


Wills¢=657. 
96 C.J.S. Wills § 995. 


(7047) Conditions precedent—when deemed performed. A con- 


dition precedent in a will is to be deemed performed when the testator’s 
intention has been substantially, though not literally, complied with. 


History: En. Sec. 505, p. 360, L. 1877; 
re-en. Sec. 505, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 505, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1801, Civ. C. 1895; re-en. Sec. 
4794, Rev. C. 1907; re-en. Sec. 7047, R. 
C. M. 1921. Cal. Civ. C. Sec. 1348. Field 
Civ. C. Sec. 610. 


91-233. 


References 

In re Klein’s Estate, 35 M 185, 204, 88 
P 798; In re Irvine’s Estate, 114 M 577, 
581, 189 P 2d 489, 147 ALR 882. 


Collateral References 


Wills€659-665. 
96 C.J.S. Wills §§ 997, 998. 


(7048) Condition subsequent defined. A condition subsequent 


is where an estate or interest is so given as to vest immediately, subject 
only to be divested by some subsequent act or event. 


History: En. Sec. 506, p. 360, L. 1877; 
re-en. Sec. 506, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 506, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1802, Civ. C. 1895; re-en. Sec. 
4795, Rev. C. 1907; re-en. Sec. 7048, R. 


91-234. 


C. M. 1921. Cal. Civ. C. Sec. 1349. 
Civ. C. Sec. 611. 


Field 


Collateral References 


Wills639. 
96 C.J.S. Wills §§ 995, 997. 


(7049) Devisees, etc., take as tenants in common. A devise or 


legacy given to more than one person vests in them as owners in common. 


History: En. Sec. 507, p. 360, L. 1877; 
re-en. Sec. 507, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 507, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 1803, Civ. C. 1895; re-en. Sec. 
4796, Rev. C. 1907; re-en. Sec. 7049, R. 
C. M. 1921. Cal. Civ. C. Sec. 1350. Field 
Civ. C. Sec. 612. 


Corporate Stock 


A suit by a legatee or devisee of stock 
in a Montana corporation, which owned 
real estate, but which had been dissolved 
by expiration of its term of incorporation, 
to recover her interest from a third person 
who claims ownership, is not one to re- 


cover the stock for the benefit of the 
estate, but one brought as tenant in com- 
mon of the property under this section, 
and may be maintained without joining 
the other devisees or the executors. Bark- 
er v. Edwards, 259 Fed 484, 489. 


References 


In re Fratt’s Estate, 60 M 526, 537, 199 
Ferris 


Collateral References 


Wills€627. 
96 C.J.S. Wills § 906. 
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91-235. (7050) Advancements — when ademptions. Advancements or 
gifts are not to be taken as ademptions of general legacies, unless such 
intention is expressed by the testator in writing. 

History: En. Sec. 508, p. 360, L. 1877; 96 C.J.S. Wills §§ 1178, 1182. 
re-en. Sec. 508, 2nd Div. Rev. Stat. 1879; 57 Am. Jur. 1080-1100, Wills, §§ 1579- 


re-en. Sec. 508, 2nd Div. Comp. Stat. 1887; 1605. 
re-en. Sec. 1804, Civ. C. 1895; re-en. Sec. 


4797, Rev. C. 1907; re-en. Sec. 7050, R. Construction and effect of general legacy 
C. M. 1921. Cal. Civ. C. Sec. 1351. Field conditional upon ademption of specific 
Civ. C. Sec. 613. legacy or devise to legatee. 2 ALR 2d 819. 
Ademption of legacy of business or in- 

Collateral References terest therein. 16 ALR 2d 1404. 


Wills€763-771. 


CHAPTER 3 
WILLS—GENERAL PROVISIONS 


Section 91-301. Nature and designation of legacies: 1. Specific—2. Demonstrative—3. 
Annuities—4. Residuary—5. General. 

91-302. Estates chargeable. 

91-303. Order of resort to estate for debts. 

91-304. Order of resort to estate for payment of legacies. 

91-305. Order of resort to estate—legacies to kindred. 

91-306. Abatement. 

91-307. Specific devises and legacies. 

91-308. Heirs’ conveyance good, unless will is proved within four years. 

91-309. Specific legacy for life only—inventory—contents. 

91-310. Bequest of interest. 

91-311. Satisfaction. 

91-312. Legacies—when due. 

91-313. Interest. 

91-314. Construction of these rules. 

91-315. Executor according to the tenor. 

91-316. Power to appoint is invalid. 

91-317. Executor not to act until qualified. 

91-318. Execution and construction of prior wills not affected. 

91-319. The law of what place applies. 

91-320. Liability of beneficiaries for testator’s obligations. 

91-321. Devise or bequest to trustee of inter vivos trust established by testa- 
tor—validity—property not deemed held under testamentary trust. 


91-301. (7051) Nature and designation of legacies: 1. Specific—2. 
Demonstrative—3. Annuities—4, Residuary—5. General. Legacies are dis- 
tinguished and designated, according to their nature, as follows: 

1. A legacy of a particular thing, specified and distinguished from all 
others of the same kind belonging to the testator, is specific; if such legacy 
fails, resort cannot be had to the other property of the testator. 

2. <A legacy is demonstrative when the particular fund or personal 
property is pointed out from which it is to be taken or paid; if such fund 
or property fails, in whole or in part, resort may be had to the general 
assets, as in case of a general legacy. 

3. An annuity is a bequest of certain specified sums periodically; if 
the fund or property out of which they are payable fails, resort may be 
had to the general assets, as in ease of a general legacy. 

4. A residuary legacy embraces only that which remains after all the 
bequests of the will are discharged. 

5. All other legacies are general legacies. 
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91-302 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1820, Civ. C. 
1895; re-en. Sec. 4798, Rev. C. 1907; re-en. 
Sec. 7051, R. C. M. 1921. Cal. Civ. C. Sec. 
1357. Field Civ. C. Sec. 614. 


Unconditional Annuity 


Where under the terms of the will pro- 
vision for an annuity payable to the 
widow of testator was unconditional and 
absolute, it was payable out of the corpus 
of the estate, and the executor was not re- 


91-302. 
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quired to withhold it in order to accumu- 
late a fund for the payment of taxes on 
the property of the estate and thus to 
avoid the necessity of borrowing money 
for that purpose. In re Kelley’s Estate, 
91 M. 98, 105, 5 P 2d 559. 


Collateral References 

Wills@ 750-756. 

96 C.J.S. Wills §§ 1124-1146. 

57 Am, Jur. 933, Wills, § 1399 et seq. 


When legacy is regarded as demonstra- 
tive. 64 ALR 2d 778. 


(7052) Estates chargeable. When a person dies intestate, all 


his property, real and personal, without any distinction between them, is 
chargeable with the payment of his debts, except as otherwise provided in 


this Title. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1821, Civ. C. 
1895; re-en. Sec. 4799, Rev. C. 1907; re-en. 
Sec. 7052, R. C. M. 1921. Cal. Civ. C. Sec. 
1358. 


Estate Property Subject to Payment of 
Debts 

This section, when read in connection 
with section 91-2801, indicates that all of 
the property of the estate is subject to the 
payment of the debts, using that term in 
its general sense, to include debts, family 


91-303. 


allowances, expenses, and charges of ad- 
ministration already accrued and to aec- 
erue. Plains Land & Improvement Co. v. 
Lynch, 38 M 271, 283, 99 P 847. 


References 


In re Tuohy’s Estate, 33 M 230, 246, 83 
P 486; In re Smith’s Estate, 60 M 276, 
298, 199 P 696; Rumney v. Skinner, 64 M 
75, 208 P 895. 


Collateral References 
Executors and Administrators€~270-274. 


34 C.J.S. Executors and Administrators 
§ 724 et seq. 


(7053) Order of resort to estate for debts. The property of a 


testator, except as otherwise specially provided for in this Title, must be 
resorted to for the payment of debts, in the following order: 
1. The property which is expressly appropriated by the will for the 


payment of the debts; 


2. Property not disposed of by will; 

3. Property which is devised or bequeathed to a residuary legatee; 

4. Property which is not specifically devised or bequeathed; and, 

5. All other property ratably. Before any debts are paid, the expenses 
of the administration and the allowance to the family must be paid or 


provided for. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1822, Civ. C. 
1895; re-en. Sec. 4800, Rev. C. 1907; re-en. 
Sec. 7053, R. C. M. 1921. Cal. Civ. C. Sec. 
1359, 


Interest of Devisee Subject to Disposal 


Where sufficient property is not set 
aside for the payment of debts, devisees 
claiming devises for a valuable considera- 
tion, have no right to have such property 


exempted from sale for the payment of 
debts, or the sale thereof postponed until 
other property specifically devised has 
been resorted to for that purpose, but all 
must be resorted to ratably after property 
in the first. four classes has been ex- 
hausted. In re Tuohy’s Estate, 33 M 230, 
244, 83 P 486. 


References 


In re Smith’s Estate, 60 M 276, 298, 199 
P 696; In re Kelley’s Estate, 91 M 98, 5 P 
2d 559; Erwin v. Mark, 105 M 361, 373, 
73 P 2d 537, 1138 ALR 1064. 
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Collateral References 


21 Am. Jur. 602, Executors and Admin- 
istrators, § 389 et seq. 


Phrase in will, “subject to payment of 
debts,” and the like, as charging particular 
devise or bequest with debts in exonera- 
tion of property otherwise subject thereto. 
2 ALR 2d 1310. 


91-304. 


91-307 


Testamentary direction for payment of 
debts or expenses of administration as 
affecting life insurance proceeds payable 
to estate. 56 ALR 2d 865. 

Liability for debts and expenses as be- 
tween personalty generally bequeathed 
and realty passing by residuary clause or 
left undisposed of. 74 ALR 2d 553. 


(7054) Order of resort to estate for payment of legacies. The 


property of a testator, except as otherwise specially provided in this Title, 
must be resorted to for the payment of legacies, in the following order: 
1. The property which is expressly appropriated by the will for the 


payment of the legacies; 


2. Property not disposed of by will; 
3. Property which is devised or bequeathed to a residuary legatee; 
4. Property which is not specifically devised or bequeathed. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec, 1823, Civ. C. 
1895; re-en. Sec. 4801, Rev. C. 1907; re-en. 
Sec. 7054, R. C. M. 1921. Cal. Civ. C. Sec. 
1360, 


References 

In re Tuohy’s Estate, 33 M 230, 246, 
83 P 486; In re Fratt’s Estate, 60 M 526, 
5a7; 199 P 711; In re: Kelley’s Estate, 91 
M 98, 105, 5 P 2d 559. 


91-305. 


Collateral References 


Executors and Administrators©326, 327, 
329, 

34 C.J.S. Executors and Administrators 
§ 543 et seq. 

57 Am. Jur. 1101, Wills, §§ 1606, 1607. 


Legacy accepted by surviving spouse in 
lieuw of dower or other marital rights 
as charge upon real estate, where per- 
sonalty is insufficient to pay legacy. 2 
ALR 2d 607. 


(7055) Order of resort to estate—legacies to kindred. Legacies 


to husband, widow, or kindred of any ciass are chargeable only after legacies 


to persons not related to the testator. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


91-306. 


This section re-en. Sec. 1824, Civ. C. 
1895; re-en. Sec. 4802, Rev. C. 1907; re-en. 
Sec. 7055, R. C. M. 1921. Cal. Civ. C. Sec. 
1361. Field Civ. C. Sec. 618. 


(7056) Abatement. Abatement takes place in any class only as 


between legacies of that class, unless a different intention is expressed in 


the will. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1825, Civ. C. 
1895; re-en. Sec. 4803, Rev. C. 1907; re-en. 
Sec. 7056, R. C. M. 1921. Cal. Civ. C. Sec. 
1362. Field Civ. C. Sec. 619. 


91-307. 


Collateral References 

WillsG 804-818. 

96 C.J.S. Wills §§ 1153-1161. 

57 Am. Jur. 979, Wills, § 1457 et seq. 


(7057) Specific devises and legacies. In a specific devise or 


legacy, the title passes by the will, but possession can only be obtained from 
the personal representative; and he may be authorized by the district court 
to sell the property devised and bequeathed in the cases herein provided. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


This section re-en. Sec. 1826, Civ. C. 
1895; re-en. Sec. 4804, Rev. C. 1907; re-en. 
Sec. 7057, R. C. M. 1921. Cal. Civ. C. Sec. 
1363. Field Civ. C. Sec. 620. 
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91-308 


Rents and Profits of Real Estate 


Rents and profits of real estate specifi- 
eally devised, when not needed for the 
payment of debts or for administration 
purposes, are payable to the devisee and 
not to the residuary legatee. In re Brad- 
field’s Estate, 69 M 247, 260, 221 P 531. 

While it was the duty of an execu- 
tor not to deliver possession of land specif- 
ically devised until the expiration of the 
time for filing claims against the estate 
had expired, and then only upon order of 
the court, and he acted at his peril in do- 
ing otherwise, the court properly refused 
to compel him to account for the proceeds 


91-308. 
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of a crop raised on the land to the residu- 
ary legatee where they were not needed 
to pay estate debts or expenses of ad- 
ministration. In re Bradfield’s Estate, 69 
M 247, 260, 221 P 531. 


References 


In re Tuohy’s Estate, 33 M 230, 246, 
83 P 486. 


Collateral References 


Right of devisee of real estate specifi- 
cally devised but subject to mortgage to 
relief from specific devisee of other prop- 
erty. 72 ALR 2d 383. 


(7058) Heirs’ conveyance good, unless will is proved within four 


years. The rights of a purchaser or encumbrancer of real property, in good 
faith and for value, derived from any person claiming the same by succes- 
sion, are not impaired by any devise made by the decedent from whom 
succession is claimed, unless the instrument containing such devise is duly 
proved as a will, and recorded in the office of the clerk of the district court 
having jurisdiction thereof, or unless written notice of such devise is filed 
with the clerk of the county where the real property is situated, within four 
years after the devisor’s death. 


History: This Act en. Secs. 509-530, pp. Collateral References 


360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1827, Civ. C. 
1895; re-en. Sec. 4805, Rev. C. 1907; re-en. 


Descent and Distribution@—84; Vendor 
and .Purchaser€239 (1). 

26A C.J.S. Descent and Distribution § 74 
et seq.; 92 C.J.S. Vendor and Purchaser 


4 § 326. 
Sec. 7058, R. C. M. 1921. Cal. Civ. C. Sec. 


1364. Field Civ. C. Sec. 621. 


91-309. (7059) Specific legacy for life only — inventory — contents. 
When specific legacies are for life only, the first legatee must sign and 
deliver to the second legatee, or if there is none, to the personal representa- 
tive, an inventory of the property, expressing that the same is in his custody 
for life only, and that, on his decease, it is to be delivered and to remain to 
the use and for the benefit of the second legatee, or to the personal repre- 
sentative, as the case may be. 

History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


This section re-en. Sec. 1828, Civ. C. 
1895; re-en. Sec. 4806, Rev. C. 1907; re-en. 


Sec. 7059, R. C. M. 1921. Cal. Civ. C. Sec. 
1365. Field Civ. C. Sec. 622. 


Collateral References 


Executors and Administrators€—300. 
34 C.J.S. Executors and Administrators 
§ 492. 


91-310. (7060) Bequest of interest. In case of a bequest of the interest 
or income of a certain sum or fund, the income accrues from the testator’s 
death. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1829, Civ. C. 
1895; re-en. Sec. 4807, Rev. C. 1907; re-en. 
Sec. 7060, R. C. M. 1921. Cal. Civ. C. Sec. 
1366. Field Civ. C. Sec. 623. 


Collateral References 


Wills@=733 (8). 
96 C.J.S. Wills §§ 1131, 1133. 


“Proceeds” in will as indicating inten- 
tion as to whether assets are to constitute 
principal or income. 1 ALR 2d 194. 
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91-311. 


(7061) Satisfaction. A legacy, or a gift in contemplation, fear 


91-315 


’ 


or peril of death, may be satisfied before death. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1830, Civ. C. 
1895; re-en. Sec. 4808, Rev. C. 1907; re-en. 
Sec. 7061, R. C. M. 1921. Cal. Civ. C. Sec. 
1367. Based on Field Civ. C. Sec. 624. 


Cross-Reference 


Gifts causa mortis, secs. 67-1709 to 67- 
L713; 


91-312. 


Collateral References 


Gifts€=77; Wills@=772. 
38 C.J.S. Gifts §§ 96, 97; 96 C.J.S. Wills 
§ 1178. 


Satisfaction or ademption of general 
legacy by inter vivos gift, transfer, or 
payment to the legatee or another. 26 
ALR 2d 9. 


(7062) Legacies—when due. Legacies are due and deliverable 


at the expiration of one year after the testator’s decease. Annuities com- 


mence at the testator’s decease. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1831, Civ. C. 
1895; re-en. Sec. 4809, Rev. C. 1907; re-en. 


91-313. 


Sec. 7062, R. C. M. 1921. Cal. Civ. C. Sec. 
1368. Field Civ. C. Sec. 625. 


References 

In re Roberts’ Estate, 135 M 149, 338 
P.2d 719; 725, cert. den. in 361, U8 825, 
4 L Ed 73, 80 S Ct 82. 


(7063) Interest. Legacies bear interest from the time when 


they are due and payable, except that legacies for maintenance, or to the 
testator’s widow, bear interest from the testator’s decease. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1832, Civ. C. 
1895; re-en. Sec. 4810, Rev. C. 1907; re-en. 


91-314. 


Sec. 7063, R. C. M. 1921. Cal. Civ. C. Sec. 
1369. Field Civ. C. Sec. 626. 


References 

In re Roberts’ Estate, 185 M 149, 338 
P 2d 719, 723, cert. den. in 361 U S 825, 
4 L Ed 73, 80 S Ct 82. 


(7064) Construction of these rules. The four preceding sections 


are in all cases to be controlled by a testator’s express intention. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1833, Civ. C. 
1895; re-en. Sec. 4811, Rev. C. 1907; re-en. 


91-315. 


Sec. 7064, R. C. M. 1921. Cal. Civ. C. Sec. 
1370. Field Civ. C. Sec. 627. 


Collateral References 


Wills€733, 734, 772. 
96 C.J.S. Wills §§ 793, 1154, 1175. 


(7065) Executor according to the tenor. Where it appears, by 


the terms of a will, that it was the intention of the testator to commit the 
execution thereof and the administration of his estate to any person as 
executor, such person, although not named executor, is entitled to letters 
testamentary in like manner as if he had been made executor. 


History: This Act en. Secs. 509-530, pp. Delegation of Authority to Name Execu- 
360-363, L. 1877; re-en. Secs. 509-530, 2nd tor 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, A testatrix has the right to delegate 
2nd Div. Comp. Stat. 1887. to the person in whom she has confidence 

This section re-en. Sec. 1834, Civ. C. and trust the power to name the executor 
1895; re-en. Sec. 4812, Rev. C. 1907; re-en. of her will. In re Effertz’ Estate, 123 
Sec. 7065, R. C. M. 1921. Cal. Civ. C. Sec. M 45, 207 P 2d 1151, 1154, 11 ALR 2d 
1371. Field Civ. C. Sec. 628. 1278. 
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Collateral References 
Exeeutors and Administrators¢14-16. 


91-316. 
utor to appoint an executor is void. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1835, Civ. C. 
1895; re-en. Sec. 4813, Rev. C. 1907; re-en. 


91-317. 


1877; re-en. Secs. 509-530, 2nd 
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33 C.J.S. Executors and Administrators 
§§ 22-29. 


(7066) Power to appoint is invalid. An authority to an exec- 


Sec. 7066, R. C. M. 1921. Cal. Civ. C. Sec. 
1372. Field Civ. C. Sec. 629. 


Collateral References 
Executors and Administrators¢=14. 


33 C.J.S. Executors and Administrators 
§§ 23-27. 


(7067) Executor not to act until qualified. No person has any 


power, as an executor, until he qualifies, except that, before letters have been 
issued, he may pay funeral charges and take necessary measures for the 


preservation of the estate. 
History: This Act en. Secs. 509-530, pp. 


360-363, L. 1877; re-en. Secs. 509-530, 2nd 


Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1836, Civ. C. 
1895; re-en. Sec. 4814, Rev. C. 1907; re-en. 


91-318. 


Sec. 7067, R. C. M. 1921. Cal. Civ. C. Sec. 
1373. Field Civ. C. Sec. 630. 


Collateral References 
Executors and Administrators€77. 


33 C.J.S. Executors and Administrators 
§ 151. 


(7068) Execution and construction of prior wills not affected. 


The provisions of this chapter do not impair the validity of the execution of 
any will made before it takes effect, or affect the construction of any such 


will. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1837, Civ. C. 
1895; re-en. Sec. 4815, Rev. C. 1907; re-en. 


91-319. 


Sec. 7068, R. C. M. 1921. Cal. Civ. C. Sec. 
1375. 


Collateral References 

Wills€71, 237, 437. 

94 C.J.S. Wills § 15; 
§§ 587, 588. 


95 CJS. Wills 


(7069) The law of what place applies. Except as otherwise 


provided, the validity and interpretation of wills are governed, when relating 
to real property within this state, by the law of this state; when relating to 
personal property, by the law of the testator’s domicile. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1838, Civ. C. 
1895; re-en. Sec. 4816, Rev. C. 1907; re-en. 
Sec. 7069, R. C. M. 1921. Cal. Civ. C. Sec. 
1376. Field Civ. C. Sec. 635. 


Disposition of Personal Property 


Under the maxim “mobilia sequuntur 
personam” the legal situs of personal prop- 
erty actually present in this state was in 
the place of the owner’s domicile at the 
time of his death—in China—and under 
this section, the interpretation of his will, 
so far as the disposition of that property 
is concerned, is governed by the law of his 
domicile. In re Coppock’s Estate, 72 M 
431, 436, 234 P 258, 39 ALR 1152, dis- 


tinguished in 125 M 95, 103, 232 P 2d 
328. 


Transfer of Real Property 


The validity of a transfer of real prop- 
erty in Montana by means of a _holo- 
graphic will is determined by Montana 
law. In re Gift’s Estate, 125 M 95, 232 
P 2d 328, 332. 


References 

State ex rel. Ruef v. District Court, 
34. M 96, 105, 85 P 866; In re Hauge’s 
Estate, 92 M 36, 42, 9 P 2d 1065. 


Collateral References 

Wills@70, 436. 

94 C.J.S. Wills §150; 95 C.J.S. Wills 
§ 587. 
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Conflict of laws and related problems 
as to equitable conversion of property. 43 
ALR 2d 569. 

What law governs in determining who 


91-320. 


91-321 


are “heirs,” “heirs at law,” “issue,” “next 
of kin,” or the like, who will take legacy 
or bequest under terms of will. 52 ALR 
2d 490. 


(7070) Liability of beneficiaries for testator’s obligations. Those 


to whom property is given by will are liable for the obligations of the 
testator in the cases and to the extent prescribed by this Title. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1839, Civ. C. 
1895; re-en. Sec. 4817, Rev. C. 1907; re-en. 
Sec. 7070, R. C. M. 1921. Cal. Civ. C. Sec. 
1377. Field Civ. C. Sec. 636. 


91-321. 


Collateral References 


Wills€829. 
97 C.J.S. Wills §§ 1325, 1326. 


Liability for debts and expenses as be- 
tween personalty generally bequeathed 
and realty left undisposed of. 74 ALR 
2d 553. 


Devise or bequest to trustee of inter vivos trust established by 


testator—validity—property not deemed held under testamentary trust. 
A devise or bequest may be made by a will to a trustee or trustees of a 
trust created by the testator or some other person, including a funded 
or unfunded life insurance trust, although the grantor or settlor has 
reserved any or all rights of ownership of the insurance contracts, when 
the trust is established by written instrument executed before or con- 
currently with the execution of such will. Such devise or bequest shall 
not be invalid because the trust is amendable or revocable, or both, or 
because the trust was amended after the date of execution of the will. 
Unless the will provides otherwise, the property so devised or bequeathed 
shall not be deemed to be held under a testamentary trust of the testator 
but shall become a part of the trust to which it is given to be admin- 
istered and disposed of in accordance with the provisions of the instru- 
ment establishing such trust, inclnding any amendments thereto, made 
prior to the death of the testator, regardless of whether made before or 
after the execution of the will. An entire revocation of the trust prior 
to the testator’s death shall invalidate the devise or bequest. 

History: En. Sec. 1, Ch. 185, L. 1959. Collateral References 


Wills¢>716. 
96 C.J.S. Wills § 1146. 


CHAPTER 4 


SUCCESSION 


Section 91-401. Succession defined. 


91-402. Intestate estate—to whom passes. 

91-403. Succession to and distribution of estates, 

91-404. Illegitimate children to inherit in certain events. 
91-405. The mother is a successor to illegitimate child. 

91-406. Degrees of kindred—how computed. 
91-407. Degrees of kindred—lineal and collateral consanguinity. 
91-408. Degrees of kindred—ascending and descending direct line. 
91-409. Degrees of kindred—degrees in direct line. 

91-410. Degrees of kindred—degrees in collateral line. 

91-411. Relatives of the half blood. 

91-412. Advancements constitute part of distributive share. 
91-413. Advancements—when too much or not enough. 

91-414. What are advancements. 

91-415. Value of advancements—how determined, 
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Uniform Simultaneous Death Act—disposition of property when no 


91-416. When heir, advanced to, dies before decedent. 
91-417. Inheritance by representation. 
91-418. Aliens may inherit, when and how. 
91-419 to 91-421. Repealed. 
91-422. Suecessor liable for decedent’s obligations. 
91-423. 
sufficient evidence of survivorship. 
91-424. Simultaneous death of successive beneficiaries—division of property. 
91-425, Simultaneous death of joint tenants or tenants by the entirety. 
91-426. Insurance policies—death of insured and beneficiary. 
91-427. Act not retroactive. 
91-428. Act does not apply if decedent provides otherwise. 
91-429. Uniformity of interpretation. 
91-430. Short title. 
91-401. (7071) Succession defined. Succession is the coming in of 


another to take the property of one who dies without disposing of it by will. 


History: The first act of the territory 
regulating succession was chapter 3, p. 5, 
Laws of Second Session 1866; set aside by 
act of Congress of March 2, 1867. The 
next legislation was section 252, p. 361, 
Codified Statutes 1871. En. Sec. 531, p. 
363, L. 1877; re-en. Sec. 531, 2nd Div. Rev. 
Stat. 1879; re-en. Sec. 531, 2nd Div. Comp. 
Stat. 1887; re-en. Sec. 1850, Civ. C. 1895; 
re-en. Sec. 4818, Rev. C. 1907; re-en. Sec. 
7071, Re C; M2 71921) *Cal (Civ. Ge nec: 
1383. Field Civ. C. Sec. 637. 


91-402. 


References 

In re Tuohy’s Estate, 33 M 230, 246, 83 
P 486; Hoppin v. Long, 74 M 558, 582, 241 
P 636; In re Mahaffay’s Estate, 79 M 10, 
254 P 875; In re Miller’s Trust, 133 M 354, 
323 P 2d 885, 887. 


Collateral References 


16 Am. Jur. 767, Descent and Distribu- 
tion, § 1 et seq.- 


(7072) Intestate estate—to whom passes. The property, both 


real and personal, of one who dies without disposing of it by will, passes to 
the heirs of the intestate, subject to the control of the district court, and to 
the possession of any administrator appointed by that court for the purposes 


of administration. 


History: En. Sec. 532, p. 363, L. 1877; 
re-en. Sec. 532, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 532, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1851, Civ. C. 1895; re-en. Sec. 
4819, Rev. C. 1907; re-en. Sec. 7072, R. C. 
M. 1921. Cal. Civ. C. Sec. 1386. 


Administration of Estate 


Where a person dies without a will the 
property passes to the heirs immediately 
subject to administration, therefore, the 
fact that a person claims to be the owner 
of all the property of the estate of his 
deceased mother does not affect his statu- 
tory right to administer the estate. In re 
Wilcox’ Estate, 122 M 290, 201 P 2d 989, 
shake 


Confirmation of Sale of Property—Heirs 
as Necessary Parties 


Where sale of land was made by oral 
agreement with administrator without con- 
firmation of court, and thereafter to clear 
title a petition for sale of land was filed 
and bids were received, one by the pur- 
chaser for the amount so paid and one 
from another party for more than twice 
the amount bid by the purchaser (see 
section 91-3016), and sale was confirmed 
in such purchaser, such sale and judgment 


of confirmation were void on objection of 
the heirs although no fraud was practiced, 
the heirs not being parties to the pro- 
ceeding. Larson v. Whitmer, 124 M 399, 
224 P 2d 983, 986. 


Profits from Realty Belong to Heirs 


Inasmuch as the heir succeeds to the 
intestate’s realty immediately on his death, 
subject only to the court’s control for 
administration purposes, a special admin- 
istrator must, if profits from this prop- 
erty come into his hands, include these in 
his final account as part of the estate be- 
longing to the heir. In re Williams’ Es- 
tate, 55 M 63, 68, 173 P 790, 1 ALR 1639. 


Right of Administrator to Property 


An administrator has a right to the pos- 
session of the real estate of the decedent 
of whose estate he is administrator, and 
may bring ejectment in his own name as 
administrator, for the possession of the 
same against a trespasser. Black v. Story, 
7 M 238, 242, 14 P 703. See also In re 
Higgins’ Estate, 15 M 474, 485, 39 P 506; 
Kohn v. MeKinnon, 90 Fed 623, 626. 

An administrator is not, by virtue of 
his office, a co-owner with the cotenants of 
his decedent in a mining claim. O’Hanlon 
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v. Ruby Gulch Min. Co., 48 M 65, 74, 135 
P 913. 


Source of Title of Heirs 


Title of heirs to property of an estate 
does not originate in the decree of distri- 
bution but comes to them from their ances- 
tor, and settlement and final distribution 
serve only to release the property from the 
conditions to which, as the estate of a de- 
ceased person, it is subject. Hoppin v. 
Long, 74 M 558, 582, 241 P 636. See also 
State ex rel. Petters & Co. v. District Court, 
76 M 1438, 148, 245 P 529. 


Title to Property of Intestate 


Under this section, title to the property 
of one who dies intestate passes immedi- 
ately to the heirs, subject to the control 
of the district court and to the possession 
of the administrator for the purposes of 
administration. Lamont v. Vinger, 61 M 
530, 537, 202 P 769, distinguished in 73 
M 35, 44, 235 P 408. 

Rights to testator’s or intestate’s prop- 
erty vest under this section immediately 
on testator’s death. In re Nossen’s Estate, 
118 M 40, 162 P 2d 216, 217. 

If a deed from intestate to wife was 
void the title to the realty, when deed was 
set aside, passed directly to the heirs upon 
his death. Murch v. Fellows, 118 M 461, 
167 P 2d 842, 843. 


91-403 


Title Vests Immediately upon Death 


Under this section title to real and per- 
sonal property of an intestate passes by 
operation of law to, and immediately upon 
his death vests in, his heirs, subject to the 
control of the district court for purposes 
of administration. In re Clark’s Estate, 
105 M 401, 413, 74 P 2d 401, 114 ALR 496; 
Gaines v. Van Demark, 106 M 1, 8, 74 P 
2d 454. 


References 


Hinds v. Wilcox, 22 M 4, 11, 55 P 355; 
In re Colbert’s Estate, 44 M 259, 266, 119 
P 791; In re Pomeroy, 51 M 119, 124, 151 
P 333; Marcellus v. Wright, 51 M 559, 
563, 154 P 714; In re Connolly’s Estate, 73 
M 35, 65, 235 P 408; In re Bernheim’s 
Estate, 82 M 198, 215, 266 P 378, 57 ALR 
1169; In re Van Voast’s Estate, 127 M 
450, 266 P 2d 377, 382 (dissenting opin- 
ion); In re Gaspar’s Estate, 128 M 383, 
275 P 2d 656, 658. 


Collateral References 


Descent and DistributionG1-19. 

26A C.J.S. Descent and Distribution 

§ 1-18, 

16 Am, Jur. 791, Descent and Distribu- 
tion, § 24, 


Inheritability of privilege created by 
private grant or reservation to hunt or 


fish on another’s land. 49 ALR 2d 1416. 


91-403. (7073) Succession to and distribution of estates. When any 
person having title to any estate not limited by marriage contract dies with- 
out disposing of the estate by will, it is succeeded to and must be distributed, 
unless otherwise expressly provided by the laws of Montana, subject to the 
payment of his debts, in the following manner: 

1. If the decedent leaves a surviving husband or wife, and only one (1) 
child, or the lawful issue of one (1) child, in equal shares to the surviving 
husband, or wife and child, or issue of such child. If the decedent leaves a 
surviving husband or wife, and more than one (1) child living, or one (1) 
child living, and the lawful issue of one (1) or more deceased children, one- 
third (1/3) to the surviving husband or wife, and the remainder in equal 
shares to his children, and to the lawful issue of any deceased child, by right 
of representation; but if there be no child of the decedent living at his 
death, the remainder goes to all his lineal descendants; and if all the 
descendants are in the same degree of kindred to the decedent, they share 
equally, otherwise they take according to the right of representation. If 
the decedent leaves no surviving husband or wife, but leaves issue, the whole 
estate goes to such issue; and if such issue consists of more than one (1) 
child living, or one (1) child living, and the lawful issue of one (1) or more 
deceased children, then the estate goes in equal shares to the children living, 
or to the child living, and the issue of the deceased child or children by 
right of representation. 

2. If the decedent leaves no issue, the whole of the estate shall go to the 
surviving husband or wife. If the decedent leaves no issue, nor husband nor 
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wife, the estate must go to the father and mother in equal shares, or if 
either be dead then to the other. 

3. If there be neither issue, husband, wife, father, nor mother, then in 
equal shares to the brothers and sisters of the decedent, and to the children 
of any deceased brother or sister, by right of representation. 

4. If the decedent leaves neither issue, husband, wife, father, mother, 
brother, nor sister, the estate goes to the next of kin, in equal degree, except- 
ing that where there are two (2) or more collateral kindred, in equal 
degree, but claiming through different ancestors, those who claimed through 
the nearest ancestors must be preferred to those claiming through an 
ancestor more remote. 

5. If the decedent leaves several children, or one (1) child, and the 
issue of one (1) or more children, and any such surviving child dies under 
age, and not having been married, all the estate that came to the deceased 
child by inheritance from such decedent descends in equal shares to the 
other children of the same parent, and to the issue of any such other 
children who are dead, by right of representation. 

6. If, at the death of such child, who dies under age, not having been 
married, all the other children of his parents are also dead, and any of them 
have left issue, the estate that came to such child by inheritance from 
his parent descends to the issue of all other children of the same parent; 
and if all the issue are in the same degree of kindred to the child, they 
share the estate equally, otherwise they take according to the right of 


representation. 


7. If the decedent leaves no husband, wife, or kindred, the estate 


escheats to the state. 


History: Ap. p. Sec. 252, p. 361, Cod. 
Stat. 1871; amd. Sec. 534, p. 364, L. 1877; 
re-en. Sec. 534, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 534, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 1852, Civ. C. 1895; re-en. Sec. 
4820, Rev. C. 1907. Subd. 8: En. Sec. 535, 
p. 366, L. 1877; amd. Sec. 1, p. 48. L. 1879; 
re-en. Sec. 535, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 535, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1852, Civ. C. 1895; re-en. Sec. 
4820, Rev. C. 1907; re-en. Sec. 7073, R. C. 
M. 1921; amd. Sec. 1, Ch. 140, L. 1941; 
amd. Sec. 1, Ch. 60, L. 1947. Cal. Civ. C. 
Sec. 1386. 


Conflicts 


The fourth and second subdivisions of 
this section do not conflict; collating the 
two subdivisions, there is a plain legis- 
tive declaration that, to enable nieces or 
nephews to share an estate with a surviv- 
ing wife, there must be a surviving brother 
or sister and neither father nor mother. 
Brundy v. Canby, 50 M 454, 469, 148 P 315. 


Dower and Succession 


The district court, when exercising its 
probate jurisdiction, has no power with 
reference to dower. In re Dahlman’s Es- 
state, 28 M 379, 380, 72 P 750. 

The right of a wife to dower or election 
under sections 22-101 and 22-109 are sep- 


arate from her rights as an heir of her 
husband. Dahlman v. Dahlman, 28 M 373, 
37,72 P 748. 


Effect of Void Residuary Clause 


Where the residuary clause of a will was 
void for uncertainty in providing that the 
residue should be divided among testator’s 
relatives by consanguinity and affinity, 
there was no testamentary disposition 
thereof and the residue was distributable 
according to the law of succession to the 
heirs at law. In re Bernheim’s Estate, 82 
M 198, 215, 266 P 378, 57 ALR 1169. 


Effect of Widow’s Renunciation of Will 


The decedent’s wife cannot, by renounc- 
ing her husband’s will, take his entire 
estate by the intestacy provisions of sub- 
division 2 of this section. In re Roberts’ 
Estate, 135 M 149, 338 P 2d 719, cert. den. 
in 361 U S 825, 4 L Ed 73, 80 S Ct 82. 


“Heirs at Law” 


Heirs at law are those determined under 
the code provisions on succession in force 
at the time of death of the testatrix. In 
re Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 1144, 


Nieces and Nephews 


Under this section, when brothers and 
sisters do not survive the decedent, sub- 
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division 4 applies, and distribution is on 
a per capita basis. In re Bronson’s Estate, 
141 M 548, 382 P 2d 818, 822. 


Right of Adopted Child 


As against collateral heirs, an adopted 
child, in the absence of a will, succeeds 
to all the estate of the person acopiaue. 
In re Pepin’s Estate, 53 M 240, 246, 163 
P 104. 

Nothing in the adoption laws of Mon- 
tana nor in any other Montana laws says 
that upon adoption, the lawfully begotten 
bodily issue of a person ceases to be the 
heir of its natural parent. In re Kay’s 
Estate, 127 M 172, 260 P 2d 391, 395. 

The adoption of a child does not destroy 
his status as one of the issue of his 
natural ancestors nor does an adopted 
child lose his right to inherit from his 
natural parent. In re Kay’s Estate, 127 
M 172, 260 P 2d 391, 395. 


State Contesting Will 


Where a testator died without heirs, the 
state was entitled to contest a proposed 
will, since it was an interested party with- 
in the meaning of the code. State ex rel. 
Donovan v. District Court, 25 M 355, 365, 
65 P 120. See also State ex rel. Donovan 
v. Ledwidge, 27 M 197, 203, 70 P 511. 


Sufficiency of Allegation as to Heirs 


Since under subdivision 2 of this section, 
the father and mother of an intestate were 
his heirs at law, the allegation of plain- 
tiff administrator that the adult for whose 
wrongful death damages were sought died 
intestate, leaving surviving him his father 
and mother, naming them, was sufficient to 
state by inference that they were his heirs, 
in the absence of a direct allegation to 
that effect. Batchoff v. Butte Pacific Cop- 
per Co., 60 M 179, 185, 198 P 132. 


91-404. 


91-404 


References 


In re Pomeroy, 51 M 119, 124, 151 P 
333; Marcellus v. Wright, 51 M 559, 561, 
154 P 714; Mork v. Mellett, 62 M 477, 
481, 205 Pp 664; Raistakka v. Fagerstrom, 
64 M 175; LF; 208 P 949; Hoppin v. Long 
74 M 558, 582, 241 P 636; State ex rel. 
Petters & Co. v. District Court, 76 M 143, 
148, 245 P 529; In re Springer? S Estate, 
79 M 256, 263, 255 P 1058; ep v. 
Meagher County, 114 M 220, 225, 133 P 
2d 770; Miller v. Talbott, 115 M Lal, 
139 P 2d 502; Harrison v. Cannon, 122 M 
ols 20s Fe 2d 978; In re Van Voast’s 
Estate, 127 M 450, 266 P 2d 377, 381 
(dissenting opinion); In re Gaspar’s Ks- 
tate, 128 M 383, 275 P 2d 656, 659. 


Collateral References 


Deseent and DistributionG 20-67. 

26A C.J.S. Descent and Distribution § 19 
et seq. 

16 Am. Jur. 804, Descent and Distribu- 
tion, § 36 et seq. 


Time of ascertainment of membership 
with respect to devise or bequest to class 
which takes effect at testator’s death. 6 
ALR 2d 1342. 

Right of adopted child to inherit from 
kindred of adoptive parent. 43 ALR 2d 
1183. 

What law, in point of time, governs in- 
heritance from or through adopted per- 
son. 52 ALR 2d 1228. 

Cousins, descent and distribution to and 
among. 54 ALR 2d 1009. 

Uncles and aunts, descent and distribu- 
tion to and among. 55 ALR 2d 643. 

Descent and distribution from steppar- 
ents to stepchildren or vice versa. 63 
ALR 2d 303. 


(7074) Illegitimate children to inherit in certain events. Every 


illegitimate child is an heir of the person who, in writing, signed in the 
presence of a competent witness, acknowledges himself to be the father of 
such child; and in all cases is an heir of his mother; and inherits his or her 
estate, in whole or in part, as the case may be, in the same manner as if 
he had been born in lawful wedlock; but he does not represent his father 
or mother by inheriting any part of the estate of his or her kindred, 
either lineal or collateral, unless, before his death, his parents shall have 
intermarried, and his father, after such marriage, acknowledges him as his 
child, or adopts him into his family, in which case such child and all the 
legitimate children are considered brother and sisters, and on the death 
of either of them, intestate, and without issue, the others inherit his 
estate, and are heirs, as hereinbefore provided, in like manner as if all 
the children had been legitimate; saving to the father and mother, re- 
spectively, their rights in the estates of all the children in like manner as 
if all had been legitimate. The issue of all marriages null in law, or dissolved 
by divoree, are legitimate. 


AT 


91-405 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1853, Civ. C. 1895; 
re-en. Sec. 4821, Rev. C. 1907; re-en. Sec. 
7074, R. C. M. 1921. Cal. Civ. C. Sec. 1387. 


Acknowledgment of Paternity—Form 


In a proceeding to determine the right 
of a foreign resident, born out of wed- 
lock but acknowledged by his father prior 
to his emigration to the United States, to 
nominate an administrator of his father’s 
estate in Montana, evidence consisting of 
a duly authenticated copy of a German 
court of record showing that decedent 
there acknowledged him as his son; that 
during his lifetime and residence in this 
state he had frequently referred to the 
boy as his son, had sent him money for 
his support and expressed his intention to 
bring him to this country, was sufficient 
to meet the provision of this section, that 
every illegitimate child is an heir of the 
person who in writing acknowledges him- 
self to be its father. In re Wehr’s Es- 
tate, 96 M 245, 250 et seq., 29 P 2d 836. 

A writing executed by the father of an 
illegitimate child acknowledging its pa- 
ternity, the execution of which is wit- 
nessed by a competent witness, is a suffi- 
cient compliance with the statute without 
regard to the purpose for which the in- 
strument was executed. In re Adams’ Ks- 
tate, 97 M 70, 32 P 2d 854; In re Glick’s 
Estate, 136 M 176, 346 P 2d 987, 989. 


Where a father on two occasions signed 
a motel registration card identifying his 
illegitimate child as his “daughter,” such 
evidence supported the daughter’s claim 
of acknowledgment in writing by the 
father. In re Glick’s Estate, 136 M 176, 
346 P. 2d 987, 989, 
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Acknowledgment of Paternity—Place 


Under this section, where an illegitimate 
child is acknowledged by its father as 
therein provided, such child is placed on 
the same footing as one born in lawful 
wedlock, so far as the right of inheritance 
of his father’s estate situated in Montana 
is concerned, it being of no importance 
why or in what state or country the ac- 
knowledgment was made. In re Wehr’s 
Estate, 96 M 245, 29 P 2d 836. 


Alternate Claims to Inheritance 


Where a claimant sought distribution of 
a decedent’s estate claiming an acknowl- 
edgment in writing as required by this 
section and an adoption as provided under 
former section 61-136 and offered proof of 
her right to inherit under both statutes, 
the claimant was not precluded from pre- 
vailing on the ground that she availed 
herself of both statutes and that they were 
alternate methods by which a person may 
become an heir. In re Glick’s Estate, 136 
M 176, 346 P 2d 987, 996. 


Collateral References 


Bastards€13, 99-102, 105. 

10 C.J.S. Bastards §§ 11, 14, 26, 27. 

10 Am. Jur. 2d 881, 884, 948, Bastards, 
§§ 52, 56, 146 et seq. 


Right of child legitimatized by marriage 
of parents to take by inheritance from 
kindred of parents. 64 ALR 1124. 

Right of illegitimate to take under 
testamentary gift to “heirs.” 27 ALR 2d 
1232. 

What amounts to recognition within 
statutes affecting the status or rights of 
illegitimates. 33 ALR 2d 705. 

Inheritance from illegitimate. 
2d 755. 

Inheritance by illegitimate from moth- 
er’s legitimate children. 60 ALR 2d 1182. 


48 ALR 


91-405. (7075) The mother is a successor to illegitimate child. If an 
illegitimate child, who has not been acknowledged or adopted by his father, 
dies intestate, without lawful issue, his estate goes to his mother, or, in 
case of her decease, to her heirs at law. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1854, Civ. C. 1895; 
re-en. Sec. 4822, Rev. C. 1907; re-en. Sec. 
7075, R. C. M. 1921. Cal. Civ. C. Sec. 1388. 


91-406. 


Collateral References 


Bastards€104. 
10 C.J.S. Bastards § 29. 


Inheritance from illegitimate. 48 ALR 


2d 759. 


(7076) Degrees of kindred—how computed. The degree of 


kindred is established by the number of generations, and each generation is 


called a degree. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


This section en. Sec. 1855, Civ. C. 1895; 


re-en. Sec. 4823, Rev. C. 1907; re-en. Sec. 


7076, R. C. M. 1921. Cal. Civ. C. Sec. 1389. 
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Collateral References Time of ascertainment of membership 
16 Am. Jur. 825, Descent and Distribu- With respect to devise or bequest to class 
tion, § 55. which takes effect at testator’s death. 6 


ALR 2d 1342, 


91-407. (7077) Degrees of kindred—lineal and collateral consanguinity. 
The series of degrees forms the line; the series of degrees between persons 
who descend from one another is called direct or lineal consanguinity; and 
the series of degrees between persons who do not descend from one another, 
but spring from a common ancestor, is called the collateral line or collateral 


consanguinity. 
History: This Act en. Secs. 536-557, pp. Collateral References 
366-370, L. 1877; re-en. Secs. 536-557, 2nd Descent and DistributionG20-22 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 26A C.J.S. Descent and Distribution 
2nd Div. Comp. Stat. 1887. §§ 19, 20, 22, 25 
SiS See a9 ed Ce 


This section en. Sec. 1856, Civ. C. 1895; 
re-en. Sec. 4824, Rev. C, 1907; re-en. Sec. 
7077, R. C. M. 1921. Cal. Civ. C. Sec. 1390. 


91-408. (7078) Degrees of kindred—ascending and descending direct 
line. The direct line is divided into a direct line descending and a direct 
line ascending. The first is that which connects the ancestors with those who 
descend from him. The second is that which connects a person with those 
from whom he descends. 


History: This Act en. Secs. 536-557, pp. This section en. Sec. 1857, Civ. C. 1895; 
366-370, L. 1877; re-en. Secs. 536-557, 2nd = re-en. Sec. 4825, Rev. C. 1907; re-en. Sec. 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7078, R. C. M. 1921. Cal. Civ. C. Sec. 1391. 
2nd Div. Comp. Stat. 1887. 


91-409. (7079) Degrees of kindred—degrees in direct line. In the direct 
line there are as many degrees as there are generations. Thus, the son is, 
with regard to the father, in the first degree; the grandson in the second; 
and vice versa with regard to the father and grandfather toward the sons 
and grandsons. 


History: This Act en. Secs. 536-557, pp. References 
366-370, L. 1877; re-en. Secs. 536-557, 2nd Raistakka v. Fagerstrom, 64 M 173, 179, 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, o98 P 949. 
2nd Div. Comp. Stat. 1887. 
This section en. Sec. 1858, Civ. C. 1895; 
re-en. Sec. 4826, Rev. C. 1907; re-en. Sec. 
7079, R. C. M. 1921. Cal. Civ. C. Sec. 1392. 


91-410. (7080) Degrees of kindred—degrees in collateral line. In the 
collateral line, the degrees are counted by generations from one of the 
relations up to the common ancestor, and from the common ancestor to the 
other relations. In such computation the decedent is excluded, the relative 
included, and the ancestor counted but once. Thus, brothers are related in 
the second degree; uncle and nephew in the third degree; cousins-german 
in the fourth, and so on. 


History: This Act en. Secs. 536-557, pp. References 
366-370, L. 1877; re-en. Secs. 536-557, 2nd Raistakka v. Fagerstrom, 64 M 173, 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 179, 208 P 949. 
2nd Div. Comp. Stat. 1887. 
This section en. Sec. 1859, Civ. C. 1895; 
re-en. Sec. 4827, Rev. C. 1907; re-en. Sec. 
7080, R. C. M. 1921. Cal. Civ. C. Sec. 1393. 


91-411. (7081) Relatives of the half blood. Kindred of the half blood 
inherit equally with those of the whole blood in the same degree, unless the 


A9 


91-412 


WILLS, SUCCESSION AND PROBATE 


inheritance comes to the intestate by descent, devise, or gift of some one 
of his ancestors, in which ease all those who are not of the blood of such 
ancestors must be excluded from such inheritance. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1860, Civ. C. 1895; 
re-en. Sec. 4828, Rev. C. 1907; re-en. Sec. 


kindred of the half blood inherit equally 
with those of the whole blood, unless the 
inheritance come to the intestate by de- 
scent, device, or gift of some one of his 
ancestors. 110 ALR 1014. 

Rights of inheritance in ancestral prop- 


7081, R. C. M. 1921. Cal. Civ. C. Sec. 1394. erty as between kindred of whole and half 
blood. 141 ALR 976, 

Descent and distribution to and among 
cousins as affected by whole blood or half 
blood relationships. 54 ALR 2d 1017. 

Uneles and aunts of the whole blood and 
of the half blood, descent and distribution 
to and among. 55 ALR 2d 648. 


Collateral References 

Descent and Distribution€=35. 

26A C.J.S. Descent and Distribution § 36. 

16 Am. Jur. 833, 841, Descent and Dis- 
tribution, §§ 62, 68. 


Deceased spouse as ancestor of surviv- 
ing spouse within statute providing that 


91-412. (7082) Advancements constitute part of distributive share. Any 
estate, real or personal, given by the decedent in his lifetime as an advance- 
ment to any child, or other lineal descendant, is a part of the estate of the 
decedent for the purposes of division and distribution thereof among his 
issue, and must be taken by such child, or other lineal descendant, toward 
his share of the estate of the decedent. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1861, Civ. C. 1895; 
re-en. Sec. 4829, Rev. C. 1907; re-en. Sec. 
7082, R. C. M. 1921. Cal. Civ. C. Sec. 1395. 


Cross-Reference 


Gifts causa mortis, 
legacy, see. 67-1713. 


when treated as 


Collateral References 


Descent and DistributionC93-118. 

26A C.J.S. Descent and Distribution § 91 
et seq. 

3 Am. Jur. 2d 32, Advancements, § 49. 


91-413. (7083) Advancements—when too much or not enough. If the 
amount of such advancement exceeds the share of the heir receiving the 
same, he must be excluded from any further portion in the division and 
distribution of the estate, but he must not be required to refund any part of 
such advancement; and if the amount so received is less than his share, he is 
entitled to so much more as will give him his full share of the estate of the 
decedent. 


History: This Act en. Secs. 536-557, pp. 
366-370, lL. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1862, Civ. C. 1895; 
re-en. Sec. 4830, Rev. C. 1907; re-en. Sec. 
7083, R. C. M. 1921. Cal. Civ. C. Sec. 1396. 


91-414. (7084) What are advancements. All gifts and grants are made 
as advancements, if expressed in the gift or grant to be so made, or if 
charged in writing by the decedent as an advancement, or acknowledged in 
writing as such, by the child or other successor or heir. 


History: This Act en. Secs. 536-557, pp. This section en. Sec. 1863, Civ. C. 1895; 
366-370, L. 1877; re-en. Secs. 536-557, 2nd _=s re-en. Sec. 4831, Rev. C. 1907; re-en. Sec. 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7084, R. C. M. 1921. Cal. Civ. C. Sec. 1397. 
2nd Div. Comp. Stat. 1887. 


Collateral References 

Descent and DistributionC-106, 106%. 

26A C.J.S. Descent and Distribution 
§§ 62, 93, 105, 108. 
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Collateral References 
Descent and DistributionG—93-100. 


91-415. (7085) Value of advancements—how determined. If the value 
of the estate so advanced is expressed in the conveyance, or in the charge 
thereof made by the decedent, or in the acknowledgment of the party re- 
ceiving it, it must be held as of that value in the division and distribution of 
the estate; otherwise, it must be estimated according to its value when 
given, as nearly as the same can be ascertained. 

History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 


Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


91-416. (7086) When heir, advanced to, dies before decedent. If any 
child, or other lineal descendant receiving advancement, dies before the 
decedent, leaving issue, the advancement must be taken into consideration in 
the division and distribution of the estate, and the amount thereof must be 
allowed accordingly by the representatives of the heirs receiving the ad- 
vancement, in the like manner as if the advancement had been made directly 
to them. — 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1865, Civ. C. 1895; 
re-en. Sec. 4833, Rev. C. 1907; re-en. Sec. 
7086, R. C. M. 1921. Cal. Civ. C. Sec. 1399. 


91-417. (7087) Inheritance by representation. Inheritance or succession 
“by right of representation” takes place when the descendants of any de- 
ceased heir take the same share or right in the estate of another person that 
their parents would have taken if living. Posthumous children are consid- 


26A C.J.S. Descent and Distribution 
§§ 91, 92, 94-96, 98, 101-103. 


This section en. Sec. 1864, Civ. C. 1895; 
re-en. Sec. 4832, Rev. C. 1907; re-en. Sec. 
7085, R. C, M. 1921. Cal. Civ. C. Sec. 1398. 


Collateral References 

Descent and Distribution€ 105. 

26A C.J.S. Deseent and Distribution 
§§ 93, 95. 


ered as living at the death of their parents. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1866, Civ. C. 1895; 
re-en. Sec. 4834, Rev. C. 1907; re-en. Sec. 
7087, R. C. M. 1921. Cal. Civ. C. Sec. 1403. 


Posthumous Children 


A child unborn at the time of the death 
of the father is deemed to have been then 
living, and therefore enjoys all the rights 
of inheritance conferred upon a living per- 
son. Haydon v. Normandin, 55 M 539, 542, 
179 P 460. 


Collateral References 


Deseent and DistributionG28, 40. 
296A C.J.S. Deseent and Distribution 
§§ 31, 40. 


Descent and distribution to nieces and 
nephews as per stirpes or per capita. 19 
ALR 2d 191. 

Descent and distribution to and among 
cousins taking as descendants or repre- 
sentatives of deceased relative or heir. 
54 ALR 2d 1027. 

Rights of uncles and aunts to descent 
and distribution by representation. 55 
ALR 2d 663. 


91-418. (7088) Aliens may inherit, when and how. Resident aliens may 
take in all cases by succession as citizens, and no person capable of succeed- 
ing under the laws of Montana governing the succession to property is pre- 
eluded from such succession by reason of the alienage of any relative. 

No nonresident alien shall take money or property by succession except 
when the provisions of sections 91-519 to 91-523 permit such inheritance 
by persons residing in a foreign country having reciprocal laws. 
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Any nonresident alien entitled to claim succession under the provisions 
of said act, must appear and claim the same within two (2) years after the 
date on which said property shall come into the possession of the state 
treasurer of Montana, saving, however, to infants and persons of unsound 
mind the right to claim such property within two (2) years after their 
respective disabilities cease. 

All claims authorized by this section shall be asserted in the manner 
provided by sections 91-501 to 91-514, the Escheated Property Act of 
Montana, and all the provisions of said act, and amendments thereof, not 
inconsistent with the provisions of this section are hereby made applicable 


to the prosecution of claims for succession to property by aliens. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1867, Civ. C. 1895; 
re-en. Sec. 4835, Rev. C. 1907; re-en. Sec. 
7088, R. C. M. 1921; amd. Sec. 1, Ch. 44, 
L. 1947. Cal. Civ. C. Sec. 1404. 


Compiler’s Note 


Sections 91-510, 91-511, and 91-513, con- 
tained in the reference referred to in the 
last paragraph of this section, were re- 
pealed by See. 242, Ch. 147, Laws 1963. 


Effect of Death of Entryman before Fi- 
nal Proof of Homestead on an Alien 


Although under this section, a resident 
alien may take by succession as a citizen, 
under section 2291, United States Revised 
Statutes, patent to homestead land can is- 
sue only to citizens of the United States, 
and therefore the alien mother of an entry- 
man who died intestate before final proof 
had been made was not entitled to take a 
one-half interest in the homestead under 
a patent subsequently issued to the dece- 
dent’s heirs and devisees. Mork v. Mellett, 
62 M 477, 481, 205 P 664. 


Right of Public Administrator to Letters 
of Administration 


The district court properly denied the 
request of a public administrator for let- 
ters of administration, and did not commit 
error in granting such letters to a resident 
of the state, whose appointment as admin- 
istrator had been asked by decedent’s 


nonresident brothers and sisters. In re 
Watson’s Estate, 31 M 438, 440, 78 P 702. 


Special Provisions Relating Only to 
Aliens 


The provisions of this section are special 
and exclusive, and have no application to 
cases in which citizens of the United 
States appear as claimants. In re Pom- 
eroy, 33 M 69, 73, 81 P 629. 

In granting the right to inherit, the 
constitution goes no further than to put 
aliens and denizens on the same footing 
as citizens. In re Colbert’s Estate, 44 M 
259, 267, 119 P 791, distinguished in 118 
M 40, 48, 162 P 2d 216. 


Vested Right of Succession Unaffected 


This section is only a statute of limita- 
tions which does not affect vested right 
of succession but deals only with remedy 
by which it is asserted. In re Nossen’s 
Estate, 118 M 40, 162 P 2d 216, 217. 


References 


State ex rel. Kolbow v. District Court, 
38 M 415, 417, 100 P 207; Bottomly v. 
Meagher County, 114 M 220, 225, 229, 
133 P 2d 770. 


Collateral References 


Aliens¢=9. 
3 C.J.S. Aliens § 9. 
3 Am. Jur. 2d 872, Aliens, §§ 27-35. 


Right of alien enemy to take by inherit- 
ance or by will. 137 ALR 1328; 147 ALR 
1297; 150 ALR 1418 and 152 ALR 1450. 


DECISIONS UNDER FORMER LAW 


Constitutionality 


The provision of section 4835, Rev. C. 
1907, authorizing aliens to take by suc- 
cession, but providing that no nonresident 
foreigner can so take unless he appears 
and claims such succession within five 
years after decedent’s death, is a statute 
of limitations, and not repugnant to that 
provision of the constitution, found in see- 
tion 25, article III, which places aliens 
and denizens on the same footing as citi- 
zens in granting the right to inherit. In re 
Colbert’s Estate, 44 M 259, 267, 119 P 791. 


Since the legislature, in enacting stat- 
utes of limitation, may lawfully discrim- 
inate even between citizens of the differ- 
ent states, a nonresident foreigner may 
not successfully invoke the “privileges and 
immunities” clause of the federal consti- 
tution in support of his contention that 
section 4835, Rev. C. 1907, making his 
right to inherit depend upon his claiming 
succession within five years after the 
death of the decedent, is unconstitutional. 
In re Colbert’s Estate, 44 M 259, 119 P 
791, 
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Right of State during Limitation Period 


Under section 4835, Rev. C. 1907, a pro- 
ceeding by the attorney general to reduce 
the property to his possession, or a pro- 
ceeding by him in the nature of an in- 
quest of office to determine whether the 
state has title by escheat to lands, may 
not, in any event, be commenced within 
five years after the death of the decedent. 
State ex rel. Donovan v. District Court, 
25 M 355, 364, 65 P 120. 

Under section 4835, Rev. C. 1907, where 
a testator had no resident heirs, the state 
was entitled to file objections to the pro- 
bate of the will before the expiration of 
five years from the death of the testator. 


91-419 to 91-421. 
91-422. 


91-424 


State ex rel. Donovan v. District Court, 
25 M 355, 65 P 120. See also State ex rel. 
Donovan v. Ledwidge, 27 M 197, 203, 70 
ote 

Though proceedings by the attorney gen- 
eral to reduce alleged escheated property 
to the possession of the state may not, 
under section 7088, R. C. M. 1921, be com- 
menced within five years after the death 
of the decedent, the state is possessed of 
sufficient interest in the estate prior to the 
institution of such proceedings, to warrant 
that officer in objecting to the settlement 
of the administrator’s accounts. State v. 
Kearns, 79 M 299, 312, 257 P 1002, dis- 
tinguished in 89 M 229, 241, 297 P 470. 


(7089 to 7091) Repealed—Chapter 44, Laws of 1947. 
(7092) Successor liable for decedent’s obligations. Those who 


succeed to the property of a decedent are liable for his obligations in the 
cases and to the extent prescribed by this Title. 


History: This Act en. Secs. 536-557, pp. 


366-370, L. 1877; re-en. Secs. 536-557, 2nd 


Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1871, Civ. C. 1895; 
re-en. Sec. 4839, Rev. C. 1907; re-en. Sec. 
7092, R. C. M. 1921. Cal. Civ. C. Sec. 1408. 
Field Civ. C. Sec. 669. 


Collateral References 


Liability for debts and expenses as be- 
tween personalty generally bequeathed and 
realty passing by residuary clause or left 
undisposed of. 74 ALR 2d 553. 


91-423. Uniform Simultaneous Death Act—disposition of property 


when no sufficient evidence of survivorship. Where the title to property 
or the devolution thereof depends upon priority of death and there is no 
sufficient evidence that the persons have died otherwise than simultaneously, 
the property of each person shall be disposed of as if he had survived, 
except as provided otherwise in this act. 
History: En. Sec. 1, Ch. 20, L. 1951. Vermont, Virginia, Washington, West Vir- 
Compiler’s Note ginia, Wisconsin and Wyoming. 


The Uniform Simultaneous Death Act 
has been adopted by Alabama, Alaska, 
Arkansas, California, Colorado, Connecti- 
eut, Delaware, District of Columbia, Flor- 
ida, Hawaii, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Maine, Maryland, Mas- 
sachusetts, Michigan, Minnesota, Missis- 
sippi, Missouri, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, New 
York, North Carolina, North Dakota, Okla- 
homa, Oregon, Panama Canal Zone, Penn- 
sylvania, Rhode Island, South Carolina, 
South Dakota, Tennessee, Texas, Utah, 


91-424. Simultaneous death of successive beneficiaries — division of 
property. Where two or more beneficiaries are designated _to take 
successively by reason of survivorship under another person’s disposition 
of property and there is no sufficient evidence that these beneficiaries have 
died otherwise than simultaneously the property thus disposed of shall 
be divided into as many equal portions as there are successive beneficiaries 
and these portions shall be distributed respectively to those who would have 
taken in the event that each designated beneficiary had survived. 
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Collateral References 


Deathe=5, 
25 C.J.S. Death § 11. 
57 Am. Jur. 1109, Wills, § 1617. 


Presumption with respect to succession 
or estate taxes affecting estates by en- 
tirety and other joint estates. 1 ALR 2d 
1146. 

Construction, application and effect of 
Uniform Simultaneous Death Act. 20 ALR 
2d 235. 


91-425 WILLS, SUCCESSION AND PROBATE 


History: En. Sec. 2, Ch. 20, L. 1951. Collateral References 


Death@—5., 
25 C.J.S. Death § 11. 


91-425. Simultaneous death of joint tenants or tenants by the entirety. 
Where there is no sufficient evidence that two joint tenants or tenants 
by the entirety have died otherwise than simultaneously the property 
so held shall be distributed one-half as if one had survived and one-half as 
if the other had survived. If there are more than two joint tenants 
and all of them have so died the property thus distributed shall be in the 
proportion that one bears to the whole number of joint tenants. 

History: En. Sec. 3, Ch. 20, L. 1951. Collateral References 


Death@=5. 
25 C.J.S. Death § 11. 


91-426. Insurance policies—death of insured and beneficiary. Where 
the insured and the beneficiary in a policy of life or accident insurance 
have died and there is no sufficient evidence that they have died otherwise 
than simultaneously the proceeds of the policy shall be distributed as if 
the insured had survived the beneficiary. 

History: En. Sec. 4, Ch. 20, L. 1951. Collateral References 


Death¢=5. 
25 C.J.S. Death § 11. 


91-427. Act not retroactive. This act shall not apply to the distribu- 
tion of the property of a person who has died before it takes effect. 
History: En. Sec. 5, Ch. 20, L. 1951. Collateral References 


StatutesG 265. 


Compiler’s Note 82 C.J.S. Statutes § 417. 


This act took effect July 1, 1951. See 
section 43-507. 


91-428. Act does not apply if decedent provides otherwise. This act 
shall not apply in the case of wills, living trusts, deeds, or contracts of 
insurance wherein provision has been made for distribution of property 
different from the provisions of this act. 

History: En. Sec. 6, Ch. 20, L. 1951. 


91-429. Uniformity of interpretation. This act shall be so construed and 
interpreted as to effectuate its general purpose to make uniform the law 
in those states which enact it. 

History: En. Sec. 7, Ch. 20, L. 1951. Collateral References 
Statutes€181 (1). 
82 C.J.S. Statutes § 321. 

91-430. Short title. This act may be cited as the Uniform Simultaneous 
Death Act. 

History: En. Sec. 8, Ch. 20, L. 1951. 


CHAPTER 5 


ESCHEATED ESTATES—INHERITANCE BY NONRESIDENT ALIENS— 
DISPOSAL OF UNCLAIMED PROPERTY 


Section 91-501. Escheated Property Act. 
91-502. Title to escheated property vests in state—when. 
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91-503. Public administrator to deposit moneys of estate with county treasurer 
—disbursement. 

91-504. Investment and disposal of money and property. 

91-505. Unsold personal property, how disposed of—auction sale. 

91-506. Unsold real property, how disposed of—auction sale. 

91-507. Unclaimed personal property in hands of agent—disposal. 

91-508. Sales by state treasurer, how conducted. 

91-509. Court action by claimant of property in hands of state treasurer—lim- 
itation of action—judgment. 

91-510. Repealed. 

91-511. Repealed. 

91-512. Duty of attorney general 

91-513. Repealed. 

91-514. Repealing clause—exception, 

91-515, Manner of commencing proceedings relative to escheated estates. 

91-516. Receiver of rents and profits may be appointed. 

91-517. Appearance, pleadings and trial. 

91-518. Proceedings by persons claiming escheated estates. 

91-519. “Person” defined. 

91-520. Conditions under which aliens in foreign country may inherit. 

91-521. Duties of executors and administrators in estates involving alien heirs. 

91-522. To what estates applicable. 

91-523. Disposition of money. 

91-524, Payments to county treasurer. 

91-525. Claim for money paid into treasury. 

91-526. Deposit of unclaimed property—escheat to state. 


employment of special assistant. 


91-501. Escheated Property Act. This act is to be known as the “Es- 
cheated Property Act,” and it provides the exclusive method for vesting title 
in the state of Montana of all unclaimed property. 

History: En. Sec. 1, Ch. 184, L. 1943. Cross-Reference 


Uniform Disposition of Unclaimed Prop- 
erty Act, secs. 67-2201 to 67-2230. 


91-502. Title to escheated property vests in state—when. Whenever 
the title to any property, either real or personal, or mixed, fails for any 
reason including want of heirs or next of kin, such title shall vest in the 
state of Montana immediately upon the death of the owner without an 
inquest or other proceeding in the nature of office found, and there shall 
be no presumption that such owner died leaving heirs or next of kin; 
provided that in relation to property other than estates, title shall be 
presumed to have failed whenever the owner, beneficial owner, or person 
entitled to any such property within this state has been or shall be and 
remain unknown for a period of twenty (20) successive years, and during 
such period whenever the whereabouts of such owner, beneficial owner 
or persons has been or shall be and remain unknown, and during such 
period whenever any personal property wherever situated has been or 
shall be and remain unclaimed, then, in such event, such personal property 
shall escheat to the state. 

All sums escheated under the provisions of the Escheated Property Act 
shall be deposited by the treasurer in the agency fund; in connection with 
the recovery of money or property from escheats other than those from 
estates, the state treasurer is hereby authorized and directed to deduct the 
costs Incurred in reducing such moneys or property to the possession of 
the state of Montana, which sum shall not exceed five per centum (5%) of 
the amount so recovered, except for such other costs and fees as the judg- 
ment of escheat shall so direct. 
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Moneys and properties placed in the agency fund shall be held in trust 
for a period of ten (10) years prior to deposit in the public school subfund 
in the trust and legacy fund by the state treasurer; such ten (10) year 
period being a time within which the owner, beneficial owner, or any 
person having a right, title, or interest in the property or money escheated 
may make claim by the institution of an action for the dissolution of the 
trust in an amount equal to the full amount or value of the property 
escheated minus the costs and expenses incident to reducing the same to the 
possession of the state. 

In order to ascertain if any person has knowledge of or is in possession 
of any escheatable property, it shall be lawful for the attorney general 
or his assistant to obtain discovery on motion in the district court requiring 
any such person or persons to divulge any information they may have 
concerning the possession or location of any property subject to escheat, 
or any other information pertinent to the recovery of such property by 
the state of Montana or which information may lead to the discovery of 
such escheatable property. 


History: En. Sec. 2, Ch. 184, L. 1943; 
amd. Sec. 1, Ch. 170, L. 1953; amd. Sec. 
110, Ch. 147, L. 1963. 


Alien Heirs 


In a proceeding to determine heirship of 
personal property where it was deter- 
mined that Rumanian heirs were the sole 
heirs at law and entitled to the distribu- 
tion of the estate, but proof of reciprocity 
had not been shown to exist, the estate 


Collateral References 

Escheat@1-8 (2); States€—85. 

30 CJS. Escheat §§1-21; 81 CJS. 
States §§ 104, 105. 

19 Am. Jur. 380, Escheat, §1 et seq. 


Unclaimed deposits required by public 
utility. 43 ALR 2d 1276. 

Estate of illegitimate, escheat of. 48 
ALR 2d 778. 

Escheat of personal property of in- 


testate domiciled or resident in another 
state. 50 °A DLE o20- 1375. 


escheated to the state. In re Stoian’s Es- 
tate, 138 M 384, 357 P 2d 41, 43. 


91-503. Public administrator to deposit moneys of estate with county 
treasurer—disbursement. It is the duty of every public administrator, as 
soon as he receives the same, to deposit with the county treasurer of the 
county in which probate proceedings are pending, all moneys of the estate, 
and such moneys may be drawn upon the order of the public administrator, 
countersigned by a district judge, when required for the purposes of ad- 
ministration. It is the duty of the county treasurer to receive and safely 
keep all such moneys, and pay them out upon the order of the public ad- 
ministrator, when countersigned by a district judge, and not otherwise, and 
to keep an account with such estate of all moneys received and paid to him; 
and for the safekeeping and payment of all such moneys, as herein provided, 
the said treasurer and his sureties are liable upon his official bond. 

History: En. Sec. 3, Ch. 184, L. 1943. 


91-504. Investment and disposal of money and property. The moneys 
thus deposited may, upon order of the court or judge, be invested, pending 
the proceedings, in securities of the United States, or of this state, when 
such investment is for the best interests of the estate. At the final settle- 
ment of any estate, if there be no heirs or other claimants thereof, the 
district judge shall make an order directing the public administrator to 
sell all property belonging to the estate and pay the proceeds to the county 
treasurer, who shall keep an account with such estate of all moneys received 
and paid to him, and the county treasurer shall forthwith remit all of said 
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money to the state treasurer with a statement as to the estates to which 

the money belongs. And the state treasurer shall thereupon deposit such 

money so received by him in the agency fund of the state of Montana. 
History: En. Sec. 4, Ch. 184, L. 1943; 

amd. Sec. 111, Ch. 147, L. 1963. 

91-505. Unsold personal property, how disposed of—auction sale. If 
the personal property in an estate was not sold by the executor or adminis- 
trator at the final settlement of the estates as by law provided, then it 
shall be the duty of such executor or administrator to turn over all of 
such property to the county treasurer, who in turn shall deliver it to 
the state treasurer with a statement setting forth the name of the estate 
to which it belongs, and the state treasurer must within one (1) year of the 
receipt of such property cause the same to be sold to the highest bidder at 
a public auction sale, at his office in Helena, Montana. The state treasurer 
shall give notice of such sale by publication in a newspaper published in 
the city of Helena, Montana, once a week for two (2) successive weeks, 
making in all two (2) publications, the last publication to be at least twenty 
(20) days prior to the date of such sale. Such notice shall give the time 
and place of such sale and shall contain a list and description of the stocks, 
bonds, securities, effects, or other personal property to be sold. All of the 
expenses of such sale shall be deducted from the proceeds thereof by the 
state treasurer and the balance of such proceeds shall be deposited by the 
state treasurer in the agency fund of the state of Montana. 

History: En. Sec. 5, Ch. 184, L. 1943; 
amd. Sec. 112, Ch. 147, L. 1963. 

91-506. Unsold real property, how disposed of—auction sale. If the 
real property was not sold by the executor or administrator or public ad- 
ministrator at the final settlement of the estate as by law provided, then 
it shall be the duty of the executor or administrator or public administrator 
to make and execute to the state of Montana an executor’s or administra- 
tor’s deed and to deliver the same to the county clerk and recorder of the 
eounty wherein such real property is situated, and it shall then become the 
duty of the county clerk and recorder to file and record said deed, without 
charge, and after being so recorded the county clerk and recorder shall 
mail the said deed to the state board of land commissioners. Within one (1) 
year after the receipt of such recorded deed the state board of land com- 
missioners shall cause such property to be sold to the highest bidder at 
public auction sale, to be held at the courthouse in the county where such 
real property or any part thereof is situated. The state board of land com- 
missioners shall give notice of such sale by publication in a newspaper pub- 
lished in the county wherein such real estate or any part thereof is situated 
once a week for two (2) weeks, making in all two (2) publications, the last 
publication to be at least twenty (20) days prior to the date of such sale. 
Such notice shall give the time and place of such sale and contain a de- 
scription of the real property to be sold. All expenses of such sale shall be 
deducted by the state board of land commissioners from the proceeds thereof 
and the balance of such proceeds shall be turned over to the state treasurer 
who shall deposit the same in the agency fund of the state of Montana. 

History: En. Sec. 6, Ch. 184, L. 1943; 
amd. Sec. 113, Ch. 147, L. 1963. 


57 


91-507 WILLS, SUCCESSION AND PROBATE 


91-507. Unclaimed personal property in hands of agent—disposal. 
Whenever the personal property in an estate remains in the hands of an 
agent, unclaimed for two (2) years and it appears to the court or judge 
that it is for the best interests of the estate and those interested therein, 
such property shall be sold under the order of the court or judge and the 
proceeds, after deducting the expense of the sale allowed by the court 
or judge, must be paid into the state treasury, and upon receipt of such 
proceeds it shall be the duty of the state treasurer to deposit the same in 
the agency fund of the state of Montana. 


History: En. Sec. 7, Ch. 184, L. 1943; 
amd. Sec. 114, Ch. 147, L. 1963. 


91-508. Sales by state treasurer, how conducted. All hereinbefore men- 
tioned sales by the state treasurer must be at public auction at his office in 
the state capitol. Said sales must be for cash and shall be made to the 
highest bidder, provided, however, that the state treasurer may reject all 
bids which are disproportionate to the value of the property being sold. 

History: En. Sec. 8, Ch. 184, L. 1943. 


91-509. Court action by claimant of property in hands of state treasurer 
—limitation of action—judgment. Any persons claiming property in the 
hands of the state treasurer must bring an action in the district court of 
Lewis and Clark county, Montana, against the state treasurer. In such action 
one copy of the complaint and summons must be served upon the state treas- 
urer, one must be served upon the attorney general and one must be served 
upon the state board of equalization. 

Such action shall be prosecuted subject to all of the provisions of the 
statutes of this state in relation to civil actions generally, including the 
right of either party to appeal to the supreme court of the state of Montana. 
Such action must be brought within two (2) years from the date on which 
the money or property is received by the state treasurer, saving, however, 
to infants and persons of unsound mind, or citizens of the United States 
beyond the limits of the United States, the right to commence their action at 
any time within the time limited or two (2) years after their respective 
disabilities cease. 

The judgment of the court in such action shall determine and fix the 
amount of inheritance tax, if any, which is due from said claimant to the 
state of Montana upon the money or property claimed and none of said 
money or property shall be turned over to said claimant until said inherit- 
ance tax is paid. The state board of equalization shall issue its interlocutory 
certificate showing the amount of said inheritance tax due, if any, and shall 
have the right to file objections and be heard upon the final determination of 
said tax. 

History: En. Sec. 9, Ch. 184, L. 1943; References 
amd. Sec. 1, Ch. 79, L. 1945. In re Stoian’s Estate, 128 M 52, 269 P 
24 1085, 1089. 


91-510, 91-511. Repealed—Chapter 147, Laws of 1963. 


Repeal estates and to the claims of judgment 
These sections (Sees. 10, 11, Ch. 184, L. creditors, were repealed by Sec. 242, Ch. 
1943; See. 1, Ch. 165, L. 1953), relating to 147, Laws 1963. 
the disposition of money from escheated 
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91-512. Duty of attorney general—employment of special assistant. 
The attorney general of the state of Montana shall be the legal adviser 
to the state treasurer in connection with all escheated property matters and 
it shall be the duty of the attorney general to make investigations and con- 
duct inquiries to determine whether there is property in the state of Mon- 
tana which should escheat to the state of Montana, and to take all steps 
necessary to secure such escheat, and for this purpose the attorney gen- 
eral is authorized and empowered to employ a special assistant at a salary 
not to exceed six thousand dollars ($6,000.00) per annum together with 
actual, necessary expenses while engaged in outside work in connection 
with the duties of his office as defined by law. 


History: En. Sec. 12, Ch. 184, L. 1943; 
amd. Sec. 1, Ch. 193, L. 1953; amd. Sec. 
115, Ch. 147, L. 1963. 


91-513. Repealed—Chapter 147, Laws of 1963. 


Repeal escheated estates, was repealed by See. 


This section (Sec. 13, Ch. 184, L. 1943), 242, Ch. 147, Laws 1963. 
relating to investment of money from 


91-514. Repealing clause—exception. That all acts and parts of acts 
in conflict herewith are hereby repealed, provided, however, that this act 
shall not repeal nor affect the provisions of section 80-322. 


History: En. Sec. 15, Ch. 184, L. 1943. tion, was repealed by See. 82, Ch. 266, 


: Laws 1963. 
Compiler’s Note 


Section 80-322, referred to in this sec- 


91-515. (9959) Manner of commencing proceedings relative to escheated 
estates. When the attorney general is informed that any real estate has 
escheated to this state, he must file an information in behalf of the state 
in the district court of the county in which such estate, or any part thereof, 
is situated, setting forth a description of the estate, the name of the person 
last seized, the name of the occupant and person claiming such estate, if 
known, and the facts and circumstances in consequence of which the estate 
is claimed to have escheated, with an allegation that, by reason thereof, the 
state of Montana has right by law to such estate. Upon such information a 
summons must issue to such person, requiring him to appear and answer 
the information within the time allowed by law in civil actions; and the 
court must make an order setting forth briefly the contents of the in- 
formation, and requiring all persons interested in the estate to appear 
and show cause, if any they have, within forty days from date of the 
order, why the same should not vest in this state; which order must be 
published for at least one month from the date thereof, in a newspaper 
published in the county, if one be published therein, and in case no news- 
paper is published in the county, in some other newspaper in this state. 


History: En. Sec. 2250, C. Civ. Proc. (91-501 to 91-509, 91-512, 91-514) became 
1895; re-en. Sec. 7356, Rev. C. 1907; re-en. effective. 
Sec. 9959, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1269. Cross-Reference 

NOTE.—This section and sections 91-516 Application of Montana Rules of Civil 
to 91-518 are retained in the codes since it Procedure to escheat proceedings, M. R. 
is likely that they are applicable to estates Civ. P., Rule 81(a) and Table A. 
not distributed when Ch. 184, Laws 1943 
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Action by State for Possession of Prop- 
erty 

Under section 4835, Rev. C. 1907, a pro- 
ceeding by the attorney general to reduce 
property to his possession, or a proceeding 
by him in the nature of an inquest of 
office to determine whether the state has 


WILLS, SUCCESSION AND PROBATE 


tion 91-1107. State ex rel. Donovan v. 
District Court, 25 M 355, 65 P 120. 


References 

In re Pomeroy, 51 M 119, 124, 151 P 
333; State v. Kearns, 79 M 299, 308, 257 
P 1002; Bottomly v. Meagher County, 114 


title to lands, may not, in any event, be M 220, 227, 1383 P 2d 770. 


commenced within five years after the 
death of the decedent. State ex rel. Dono- 
van v. District Court, 25 M 355, 364, 65 
PeIZ0. 

Objections to Probate by State 


Where a testator had no resident heirs, 
the state was entitled to file objections 
to the probate of the will before the ex- 
piration of five years from the testator’s 
death; otherwise the right to contest 
would be barred by the provisions of sec- 


91-516. (9960) Receiver of rents and profits may be appointed. The 
court or judge, upon the information being filed and upon the application 
of the attorney general, either before or after answer, upon notice to the 
party claiming such estate, if known, may, upon sufficient cause therefor 
being shown, appoint a receiver to take charge and receive the rents and 
profits of the same until the title to such real estate is finally settled. 

History: En. Sec. 2251, C. Civ. Proc. 
1895; re-en. Sec. 7357, Rev. C. 1907; re-en. 


Sec. 9960, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1270. 


91-517. (9961) Appearance, pleadings and trial. (1) All persons 
named in the information may appear and answer, and may traverse or 
deny the facts stated in the information, and the title of the state to lands 
and tenements therein mentioned, at any time before the time of answering 
expires, and any other person claiming an interest in such estate may appear 
and be made a defendant, and by motion for that purpose in open: court 
within the time allowed for answering ; and if no person appears and answers 
within the time, then judgment must be rendered that the state be seized 
of the lands and tenements in such information claimed. But if any 
person appear and deny the title set up by the state, or traverse any 
material fact set forth in the information, the issue of fact must be tried 
as issues of facts are tried in civil actions. If, after the issues are tried, 
it appears from the facts found or admitted that the state has good title 
to the lands and tenements in the information mentioned, or any part 
thereof, judgment must be rendered that the state be seized thereof, and 
recover costs of suit against the defendants. 

(2) In any judgment rendered, or that has been heretofore rendered 
by any court of competent jurisdiction, escheating real property to the 
state, on motion of the attorney general, the court or judge shall make an 
order that said real property be sold by the sheriff of the county where the 
same is situate, at public sale, after giving such notice of the time and place 
of sale as may be prescribed by the court or judge in said order; that the 
sheriff shall, within five days after such sale, make a report thereof to the 
court, and upon the hearing of the said report, the court or judge may 
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Collateral References 


Escheat@6. 
30 C.J.S. Escheat §§ 5, 7-18. 
19 Am. Jur. 380-416, Escheat, §§ 1-55. 


Necessity of judicial proceeding to vest 
title to real property in state by escheat. 
23 ALR 1237 and 79 ALR 1364. 

Necessity and sufficiency of notice to 
support title by escheat to decedent’s 
estate. 48 ALR 1342. 


References 


Bottomly v. Meagher County, 114 M 220, 
227, 183 P 2d 770. 
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examine the said witnesses in relation to the same, and if the proceedings 
were unfair, or the sum bid disproportionate to the value, and if it appear 
that a sum exceeding such bid at least ten per cent, exclusive of the expense 
of a new sale, may be obtained, the court or judge may vacate the sale, and 
direct another sale to be had, of which notice must be given, and the sale 
in all respects conducted as if no previous sale had taken place. If an 
offer of ten per cent more in amount than that named in the report be 
made to the court in writing by a responsible person, the court or judge 
may, in its or his discretion, accept such offer, and confirm the sale to 
such person, or order a new sale. 

(3) If it appears to the court or judge that the sale was legally made, 
and fairly conducted, and that the sum bid is not disproportionate to the 
value of the property sold, and that a greater sum than ten per cent, 
exclusive of the expense of a new sale, cannot be obtained, or if the 
increased bid above mentioned be made and accepted by the court, the 
court or judge must make an order confirming the sale, and directing 
the sheriff, in the name of the state, to execute to purchaser or purchasers 
a conveyance of said property sold; and said conveyance shall vest in the 
purchaser or purchasers all the right and title of the state therein, and 
the sheriff shall, out of the proceeds of such sale, pay the costs of 
said proceedings incurred on behalf of the state, including the expenses 
of making such sale, and also an attorney’s fee, if additional counsel 
was employed in said proceedings, to be fixed by the court or judge, 
not exceeding ten per cent on the amount of such sale, and the residue 
thereof shall be paid by said sheriff into the state treasury. 


History: En. Sec. 2252, C. Civ. Proc. References 
1895; re-en. Sec. 7358, Rev. C. 1907; re-en. Bottomly v. Meagher County, 114 M 220, 
Sec. 9961, R. C. M. 1921. Cal. C. Civ. Proc. 227, 133 P 2d 770. 
Sec. 1271. 


91-518. (9962) Proceedings by persons claiming escheated estates. 
Within twenty years after judgment for any proceedings had under this 
chapter, a person, not a party or privy to such proceedings, may file a peti- 
tion in the district court of the county in which the seat of government is 
located, showing his claim or right to the property, or the proceeds thereof. 
A copy of such petition must be served on the attorney general at least 
twenty days before the hearing of the petition, who must answer the 
same; and the court must thereupon try the issue as issues are tried in 
civil actions, and if it be determined that such person is entitled to the 
property, or the proceeds thereof, it must order the property, if it has 
not been sold, to be delivered to him, or, if it has been sold and the 
proceeds paid into the state treasury, then it must order the auditor to 
draw his warrant on the treasury for the payment of the same, but without 
interest or cost to the state, a copy of which order, under the seal of the 
court, shall be a sufficient voucher for drawing such warrant. All persons 
who fail to appear and file their petitions within the time limited are 
forever barred; saving, however, to infants and persons of unsound mind, 
or persons beyond the limits of the United States, the right to appear and 
file their petitions at any time within the time limited, or five years after 
their respective disabilities cease; provided, however, that any person 
claiming the proceeds of the sale of escheated property, or property alleged 
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to have escheated, which have been paid into the treasury of the state of 
Montana, at any time before the first day of July, 1895, shall have one 
year after the passage of this act in which to file his petition for the 


recovery of such proceeds, as hereinabove provided. 


History: En. Sec. 2253, C. Civ. Proc. 
1895; re-en. Sec. 7359, Rev. C. 1907; amd. 
Sec. 1, Ch. 132, L. 1913; re-en. Sec. 9962, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1272. 


Constitutionality 


This section is not retrospective within 
the meaning of that term as used in the 
constitution. In re Pomeroy, 33 M 69, 72, 
81 P 629. 

In so far as this section authorizes a 
judgment that the auditor draw his war- 
rant in the absence of an appropriation, it 
is in direct conflict with the constitution 
and invalid. There appears to be no objec- 
tion to the statute in so far as it author- 
izes the petitioner to establish his right 
to the property as a claim against the 
state which in equity and good conscience 
it ought to discharge, leaving to subse- 
quent legislative assemblies to provide by 
adequate appropriations for such claims as 
they arise and are adjudicated. In re Pom- 
eroy, 33 M 69, 72, 81 P 629. 


Limitation of Action 


The limitation of twenty years within 
which to file petition in the district court 


91-519. 


to determine one’s heirship to escheated 
property is exclusive, and the limitation 
periods prescribed for ordinary actions 
have no application to such a proceeding. 
In re Pomeroy, 33 M 69, 72, 81 P 629. 

Formerly, a citizen of the United States, 
claiming, as heir of the deceased owner, 
property reduced to possession by the state 
under the escheat laws contained in the 
Compiled Statutes of 1887, could obtain no 
relief save through this section, which was 
not retroactive; but in 1913 an aet was 
passed whereby heirs, left without relief 
by the section, were given a year after the 
passage of the act within which to file 
their petitions. In re Pomeroy, 33 M 69, 
72, 81 P 629, explained in 64 M 124, 142, 
208 P 1081. 


References 


State v. Kearns, 79 M 299, 257 P 1002; 
Bottomly v. Meagher County, 114 M 220, 
227, 1383 P 2d 770. 


Collateral References 


‘ EscheatG=8, 
30 C.J.S. Escheat § 20. 


“Person” defined. “Person” as used in this act shall mean a 


corporation, association, copartnership, or any other legal entity, as well 
as a natural person, and the singular thereof shall include the plural. 


History: En. Sec. 1, Ch. 104, L. 1939. 


References 


In re Nossen’s Estate, 118 M 40, 162 P 
2d 216, 217. 


91-520. Conditions under which aliens in foreign country may inherit. 


1. No person shall receive money or property, save and except mining 
property, as provided in section 25, article III, of the constitution of the 
state of Montana, as an heir, devisee and/or legatee of a deceased person 
leaving an estate or portion thereof in the state of Montana, if such heir, 
devisee and/or legatee, at the time of the death of said deceased person, is 
not a citizen of the United States and is a resident of a foreign country at 
the time of the death of said intestate or testator, unless, reciprocally, the 
foreign country in question would permit the transfer to an heir, devisee 
and/or legatee residing in the United States, of property left by a deceased 
person in said foreign country. 

2. In order to prove reciprocity the alien heir, devisee and/or legatee 
must establish by competent evidence produced at a hearing to determine 
heirship; (a) that such foreign country recognizes the right of United 
States citizens to inherit property left by a deceased person in such foreign 
country; (b) that such foreign country places no restrictions upon the 
movement of money or property out of such foreign country to an heir, 
devisee and/or legatee residing in the United States. 
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3. If such proof as required by subsection 2 establishes the fact that 
such foreign country recognizes the right of inheritance, but restricts the 
movement of money or property out of such foreign country to an heir, 
devisee and/or legatee residing in, and a citizen of the United States, 
then and in that event, the court upon such a determination, shall at the 
time of final distribution, order the inheritance of such alien heir, devisee 
and/or legatee distributed to the state treasurer of the state of Montana, 
in trust for such named heir, devisee and/or legatee, under such conditions 
and restrictions as are imposed on the movement of money or property by 
such foreign country in question to an heir, devisee and/or legatee residing 
in, and a citizen of the United States. 

4. In an action for dissolution of the trust so created, the following 
jurisdictional facts must be set forth in the complaint: (a) the name of 
the beneficiary of the trust; (b) the foreign country in which the bene- 
ficiary has his permanent residence; (c) the conditions and restrictions 
imposed upon the trust funds by the court in its decree of final distribu- 
tion; (d) the fact that the beneficiary is in the state of Montana; (e) the 
verification of the complaint by the beneficiary before an official of the 
state of Montana authorized by law to administer oaths; (f) that the 
action has been commenced within the period of three (3) years of the 
date the trust was created, unless the conditions of the trust declare a 
shorter or longer period to exist in the country of the foreign heir’s resi- 
dence and that reciprocally such period has been imposed to satisfy the 
requirements of reciprocity, hereinabove set forth; (g) in the event that 
the beneficiary is a minor or insane person, his action must be instituted 
within the period of limitation herein provided for the commencement of 
the action, by his guardian, duly appointed under the laws of the country 
of residence of said minor or insane person and the record of such ap- 
pointment shall be fully exemplified and attested by a duly accredited 
representative of the state department of the government of the United 
States of America in such foreign country; (h) unless the action herein 
provided shall have been commenced within three (3) years, or such 
shorter or longer period as is specifically declared as a condition of the 
trust, as hereinabove required, then such trust funds shall forthwith escheat 
to the state of Montana, and no action can thereafter be instituted in the 
courts of this state for the recovery of such escheated trust funds. 

5. The action provided for under the provision of subsection 4 hereof 
shall in all other respects comply with the requisites of section 91-518. 

6. No estate in which alien heirs, devisees and/or legatees have a 
distributive share shall be considered to be in a condition to petition for 
final distribution, unless, the court enters a written order in such estate 
decreeing that an action for determination of heirship has been instituted 
in which the state of Montana was made a party-defendant and that a decree 
determining heirship has been entered and filed in said action. 


History: En. Sec. 2, Ch. 104, L. 1939; their shares in the estate of the deceased, 
amd. Sec. 1, Ch. 31, L. 1951; amd. Sec. 1, by operation of law, passed to the attor- 


Ch. 144, L. 1953. ney general of the United States, sue- 
cessor to the rights of the alien property 
Aliens in Enemy Country custodian, because Rumania was a “desig- 


Where reciprocity was shown and such nated enemy country.” In re Gaspar’s Es- 
foreign heirs were residents of Rumania, tate, 128 M 383, 275 P 2d 656, 609. 


63 


91-520 


Amount of Inheritance 


Once reciprocity has been proved, there 
is no limitation as to the amount of the 
inheritance. In re Ginn’s Estate, 136 M 
338, 347 P 2d 467, 469. 


Determination of Heirship by Court 


Rather than relying on the opinion of a 
California court that heirs in Rumania 
may inherit from persons dying in this 
country since there is reciprocity between 
the United States and Rumania, a trial 
court should make its own determination 
of whether or not the country of Ru- 
mania has reciprocity with the United 
States in connection with inheritance 
after due notice is given to the interested 
litigants that a case decided in a sister 
state is to be used in connection with its 
findings and an opportunity afforded all 
litigants interested to be heard upon the 
question. Such trial court should also 
make a determination as to whether or 
not such foreign country places restric- 
tions upon the movement of money or 
property out of such foreign country, and 
if so make its order accordingly. In re 
Stoian’s Estate, 128 M 52, 269 P 2d 1085, 
1088. (Dissenting opinions, 128 M 52, 269 
P 2d 1085, 1088, 1089.) 


Escheat in Absence of Reciprocity 


In a proceeding to determine heirship 
of personal property where it was deter- 
mined that Rumanian heirs were the sole 
heirs at law and entitled to distribution 
of the estate, but reciprocity had not been 
shown to exist, the estate escheated to the 
state. In re Stoian’s Estate, 138 M 384, 
357 P 2d 41, 45. 


Foreign Law—Notice 


Before one can rely on a foreign coun- 
try’s law that persons in this country may 
inherit property located in the foreign 
country there must be notice given of the 
intent to rely on the foreign law. In re 
Stoian’s Estate, 128 M 52, 269 P 2d 1085, 
1088. (Dissenting opinions, 128 M 52, 269 
P 2d 1085, 1088, 1089.) 


Operation of Amendments 


Where the decedent died in 1940, his 
estate vested immediately in his heirs 
and the 1951 amendment to this section, 
which requires in proving reciprocity that 
the alien heir established that such for- 
eign country places no restrictions upon 
the movement of money or property out 
of such foreign country, would not apply 
to the instant proceeding since it would 
take away or impair vested rights. In re 
Gaspar’s Estate, 128 M 383, 275 P 2d 656, 
662. 


Where death occurred in 1949, the estate 
passed at that time and the amendment 
made in 1951 can have no application to 
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this estate. In re Spoya’s Estate, 129 M 
83, 282 P 2d 452, 454. 

In decree of distribution court improper- 
ly applied the provisions of this section, as 
amended, in setting up a trust of the prop- 
erty bequeathed and devised to certain 
foreign heirs, the state holding as trustee, 
where decedent died November 27, 1948. 
In re Hofmann’s Estate, 132 M 387, 318 
P 2d 230, 242. 

Where death occurred in 1946, the estate 
passed at that time and the amendment 
made in 1953 was inapplicable. In re 
Hosova’s Estate, — M —, 387 P 2d 305, 
307. (Dissenting opinion, — M —, 387 
P 2d 305, 311.) 


Reciprocity 


Heirs or legatees residing in, and citi- 
zens of, Yugoslavia have the same rights 
of inheritance as if they were American 
citizens residing in Montana. In re Spe- 
har’s Estate, 140 M 77, 367 P 2d 563, 565. 

Reciprocity of inheritance does not re- 
quire foreign country to treat aliens from 
Montana the same way that Montana 
treats its own citizens but the foreign 
country must treat Montana citizens as it 
treats its own citizens. In re Hosova’s 
Estate, — M —, 387 P 2d 305, 309. (Dis- 
senting opinion, — M —, 387 P 2d 305, 
311.) 

Czechoslovakian residents were entitled 
to inherit from estate of decedent who had 
property in Montana where reciprocity 
existed at time of decedent’s death in 1946 
but not when estate was ready for distri- 
bution in 1960. In re Hosova’s Estate, — 
M —, 387 P 2d 305, 310. (Dissenting 
opinion, — M —, 387 P 2d 305, 311.) 


Reciprocity—Burden of Proof 


As for alien heirs, since their rights 
depend upon the existence of the recip- 
rocal permission required of their country 
under this section, the burden is clearly 
upon them to prove its existence. Bot- 
tomly v. Meagher County, 114 M 220, 231, 
133 P 2d 770. 


The burden of proving reciprocity falls 
upon the foreign heirs, because they, be- 
ing in the foreign country, are in a better 
position to prove the laws thereof than 
any other party to the heirship proceed- 
ings. The fact that such burden rests up- 
on the foreign heirs does not mean, how- 
ever, that no other party to the heirship 
proceedings may make such proof, where 
it is to their interests to do so. In re 
Gaspar’s Estate, 128 M 383, 275 P 2d 
656, 659. 


In a proceeding for the determination 
of reciprocity of inheritance rights on be- 
half of heirs residing in Yugoslavia, the 
burden was upon the foreign heirs to es- 
tablish proof of reciprocity and there was 
sufficient evidence to sustain a finding of 
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reciprocity of inheritance or transfer be- 
tween the United States and Yugoslavia 
as of May 30, 1955, the date of decedent’s 
death. In re Ginn’s Estate, 186 M 338, 347 
P 2d 467. 


Reciprocity—Proving 


Certified copies of decisions of district 
courts, containing the seal of the court 
properly authenticated and in substantial 
compliance with section 93-1001-19, show- 
ing in substance that in the cases under 
consideration American citizens either in- 
herited property from the estate of one 
dying in Yugoslavia or the decision other- 
wise respected property rights of Amer- 
ican citizens in property in Yugoslavia 
were properly received in evidence. In re 
Spoya’s Estate, 129 M 83, 282 P 2d 452, 
456. 

Certificates made by the ambassador ex- 
traordinary and plenipotentiary of Yugo- 
slavia to the United States to the effect 
that the constitution and laws of Yugo- 
slavia and treaties between Yugoslavia 
and the United States accord to citizens 
of the United States the reciprocal right 
of inheritance equal to those accorded to 
citizens of Yugoslavia were properly re- 
ceived in evidence to prove reciprocity. 
In re Spoya’s Estate, 129 M 83, 282 P 2d 
452, 456. 

The qualification of a witness to testify 
as an expert is a matter within the sound 
diseretion of the trial court, and where 
there is no showing of a clear abuse of 
that discretion the ruling of that court 
will not be disturbed on appeal. In re 
Spoya’s Estate, 129 M 83, 282 P 2d 452, 
455, 

It is not a requirement that before a 
person can be an expert in the field of 
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foreign law he must have been admitted 
to practice law in some jurisdiction. In re 
Spoya’s Estate, 129 M 83, 282 P 2d 452, 
455. 

Portions of the constitution of Yugo- 
slavia, certified to by the Minister of Jus- 
tice of Yugoslavia, and relating to the 
inheritance of private property were prop- 
erly received in evidence. In re Spoya’s 
Estate, 129 M 83, 282 P 2d 452, 456. 

In proceeding on petition for determina- 
tion of reciprocity of inheritance rights, 
where the proof required under subdivision 
2 of this section was based upon the testi- 
mony of the Consul General of Yugoslavia, 
the fact that the Consul General occupied 
an official government position did not dis- 
qualify him as a witness but such fact 
goes merely to the weight to be given his 
testimony. In re Ginn’s Estate, 136 M 338, 
347 P 2d 467. 

Although under this section, as amended 
in 1953, in order to show reciprocity of 
inheritance it is necessary to prove, in 
addition to the prior requirements, that 
the foreign country places no restrictions 
upon the movement of money or property 
out of such country to an heir residing in 
the United States, such requirement did 
not exist at time of decedent’s death in 
1946. In re Hosova’s Estate, — M —, 387 
P 2d 305, 307. (Dissenting opinion, — M 
—, 387 P 2d 305, 311.) 


References 


In re Nielsen’s Estate, 118 M 304, 165 
P 2d 792, 794; In re Bell’s Estate, 134 M 
345, 331 P 2d 517, 521. 


Collateral References 


Aliens¢10. 
3 C.J.S. Aliens §§ 12, 14. 


91-521. Duties of executors and administrators in estates involving 
alien heirs. In any estate where money or property would have vested in 
any alien person but for the provisions of section 91-520, it shall be the 
duty of the executor or the administrator thereof, as soon as he shall have 
completed and filed the inventory and appraisement in said estate to furnish 
the attorney general with the following written information and file a copy 
thereof, in the probate proceedings in said estate: 

1. The names and addresses of the alien heirs, devisees and/or legatees 


in said estate ; 


2. The share, or proportionate share thereof of each of said alien heirs ; 
3. The appraised value of the entire estate. 


History: En. Sec. 3, Ch. 104, L. 1939; 
amd. Sec. 1, Ch. 30, L. 1951. 


Constitutionality 

Under section 2, article XI of the state 
constitution, declaring that the public 
school fund shall, inter alia, consist of all 
estates, or distributive shares thereof, that 
may escheat to the state, the legislature 


had no power to provide by this section 
(prior to 1951 amendment) and section 91- 
523 (prior to 1947 amendment) for a 
diversion of the proceeds of such estates 
from the state publie school fund to the 
county general fund, nor by section 7090, 
R. C. M. 1935 (repealed), to direct that 
they be placed in the general fund of the 
state, but the act does not otherwise con- 
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travene said constitutional provision. Bot- 
tomly v. Meagher County, 114 M 220, 225, 
230, 133 P 2d 770. 

“Escheat” is an attribute of sovereignty 
and constitutes an obstruction in the 
course of descent; the legislature has pow- 
er to provide for escheats solely because 
it represents the sovereignty of the state 
and is dealing with the state’s rights to 
the reversion of property not permitted 
under the statutes to go to heirs, but it 
may not exercise its power in that behalf 
contrary to the applicable provisions of 
the constitution. Bottomly v. Meagher 
County, 114 M 220, 225, 230, 133 P 2d 770. 


County Not an Heir 


Contention that chapter 104, Laws of 
1939, merely modifies the succession stat- 
utes and makes the county an heir in 
place of disqualified nonresident aliens, 
was without merit since an heir is one 
entitled under the law to succeed to prop- 
erty by right of relationship or descent, 
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and a county, being a state agency for 
governmental purposes, cannot have such 
relationship to a deceased person. Bot- 
tomly v. Meagher County, 114 M 220, 229, 
133 P 2d 770. 


Estate Subject to Escheat 


Under this section (prior to 1951 amend- 
ment) and section 7090, R. C. M. 1935 
(repealed), if all nonresident alien heirs 
of a decedent are disqualified from shar- 
ing in an escheated estate the entire estate 
is taken, and if only a part of the heirs 
are disqualified only their interests are 
taken, section 2, article XI of the state 
constitution speaking of “estates, or dis- 
tributive shares of estates” which may 
escheat to the state. Bottomly v. Meagher 
County, 114 M 220, 230, 133 P 2d 770. 


Collateral References 


Escheat€6. 
30 C.J.S. Escheat §§ 5, 7-18. 


91-522. To what estates applicable. This act shall be in full force and 
effect from and after its passage and approval and the provisions thereof 
shall apply to all estates now in the process of probate but not heretofore 


distributed by order of court. 
History: En. Sec. 6, Ch. 104, L. 1939. 


Constitutionality 


The provision of this section making the 
statute applicable to vested interests in 


estates in process of probate and undis- 
tributed at effective date of statute, is 
invalid as denying due process of law. In 
re Nossen’s Estate, 118 M 40, 162 P 2d 
216, 217. 


91-523. Disposition of money. All money, including that realized from 


the sale or sales of property delivered to the county by an executor or 
administrator, under the provisions of this act shall, immediately upon its 
receipt by the county treasurer be delivered to the state treasurer and by 
him deposited in the agency fund of the state of Montana. 


History: En. Sec. 4, Ch. 104, L. 1939; 
amd, Sec. 1, Ch. 18, L. 1947; amd. Sec. 116, 
Ch. 147, L. 1963. 


dent’s estate which would have vested in 
his nonresident alien next of kin but for 
other provisions of the statute was invalid 
as violating constitutional provision (sec- 
tion 2, article XI) placing in state public 
school fund all escheated estates and 
escheated interests in estates. In re Niel- 
sen’s Estate, 118 M 304, 165 P 2d 792, 794. 


Effect before Amendment 


The provision of this statute before 1947 
amendment providing for delivery to coun- 
ty general fund of all property of dece- 


91-524. Payments to county treasurer. When property in the hands of 
an administrator, executor, trustee, or other fiduciary, is assigned or dis- 
tributed to any heir, legatee, devisee, creditor, beneficiary, or person 
interested in any estate or trust, who has no agent in this state or who 
cannot be found, or who refuses to accept the same, or to give a proper 
voucher therefor; or to a minor or incompetent person who has no legal 
guardian to receive the same, or person authorized to receipt therefor, and 
the same or any part thereof consists of money, the administrator, executor, 
trustee, or other fiduciary may deposit the money in a special fund in the 
name of the heir, legatee, devisee, creditor, beneficiary, or person interested, 
with the county treasurer of the county in which the proceedings are 
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pending, or in which such property is located, who shall give a receipt for 
the same, and be liable upon his official bond therefor; and said receipt 
shall be deemed and received by the court, or judge thereof, as a voucher 
in favor of the executor, administrator, trustee or other fiduciary, with the 
same force and effect as if executed by such heir, legatee, devisee, creditor, 
beneficiary or person interested. 

History: En. Sec. 1, Ch. 128, L. 1947. 


91-525. Claim for money paid into treasury. When any person appears 
and claims the money paid into the county treasury, the district court of 
such county must inquire into such claim, and if satisfied of his right there- 
to, must make an order to that effect, and upon presentation of the order, 
the treasurer must draw his warrant on the special fund for the amount 
to which claimant is entitled. 

History: En. Sec. 2, Ch. 128, L. 1947. 


91-526. Deposit of unclaimed property—escheat to state. All money 
or other property distributed in the administration of an estate of a dece- 
dent, or as the subject of a trust, and heretofore or hereafter deposited with 
the county treasurer to the credit of the distributee, or beneficiary, and 
any money remaining on deposit to the credit of an estate after final dis- 
tribution, must be delivered into the state treasury for deposit in the 
agency fund by the county treasurer upon the expiration of one (1) year 
from the day of such deposit. Money or other property so deposited in the 
state treasury, if not claimed by the person or persons entitled thereto, 
within two (2) years from the date of such deposit, by bringing an action 
as provided in section 91-501 to 91-518, known as the “Escheated Prop- 
erty Act,” shall escheat to the state of Montana, and be placed in the 
public school subfund of the trust and legacy fund as provided therein. 

History: En. Sec. 3, Ch. 128, L. 1947; tained in the reference referred to in this 


amd. Sec. 117, Ch. 147, L. 1963. section, were repealed by See. 242, Ch. 


147, Laws 1963. 
Compiler’s Note i, 


Sections 91-510, 91-511, and 91-513, con- 


CHAPTER 6 
PROBATE PROCEEDINGS—PUBLIC ADMINISTRATOR 


Section 91-601. Duties of public administrator. 

91-602. Must procure letters of administration—bond and oath. 

91-603. Duty of persons in whose house any stranger dies. 

91-604. Must return inventory and administer estate according to this chapter. 

91-605. When to deliver up estates. 

91-606. Civil officers to notify publie administrator of waste. 

91-607. Actions for property of decedents. 

91-608. Order to examine party charged with embezzling estate. 

91-609. Punishment for refusing to attend. 

91-610. Order on public administrator to account. 

91-611. Annual publication of condition of estates. 

91-612. Moneys of estates in hands of public administrator, deposit and pay- 
ment of—escheated estates fund. 

91-612A. Remittance of unclaimed moneys of estates. 

91-612B. Duties of the state treasurer. 

91-613. Must not be interested or have interested partner. 

91-614, When to settle with clerk of district court. 
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91-615. Proceedings against for failure to pay over money. 
91-616. Fees—how paid. 

91-617. May administer oaths. 

91-618. Reports and additional bonds may be required. 
91-619. Provisions in code applicable. 

91-620. Must keep register. 

91-621. Statements concerning property of decedent. 

91-622. Refusal to furnish statement a misdemeanor. 

91-623. Estates less than five hundred dollars, 

91-624. Summary settlement of such estate. 

91-625. Reports of property received. 

91-626. Fixing day for hearing of report. 

91-627. Order upon hearing of report. 

91-628. Compensation of public administrator. 

91-629. Retiring public administrator may close pending estates. 
91-630. Must qualify as general administrator in sixty days. 
91-631. Adjustment of compensation. 


91-601. (9990) Duties of public administrator. Every public adminis- 
trator, duly elected, commissioned and qualified, must take charge of estates 
of persons dying within his county, as follows: 

1. Of estates of decedents for which no administrators are appointed, 
and which, in consequence thereof, are being wasted, uneared for, or lost; 

2. Of estates of decedents who have no known heirs; 

3. Of estates ordered into his hands by the court; and 

4. Of estates upon which letters of administration have been issued to 
him by the court. 

Provided, however, that it shall be unlawful for any public administrator 
of any county of the state of Montana, to file any petition for the issuance to 
him as such public administrator of letters of administration of the estate 
of any decedent, until at least thirty (30) days have elapsed from the day 
of the death of any such decedent, unless it is affirmatively shown and made 
to appear in and by any such petition for letters of administration that 
there are no known heirs of such decedent, or that all of the known heirs 
of such decedent reside outside of the state of Montana and that the estate 
of such decedent consists of property of such a nature that it will be lost, 
wasted or depreciated in value unless cared for and administered upon at 
once. 


History: En. Sec. 333, p. 326, L. 1877; 
re-en. Sec. 333, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 333, 2nd Div. Comp. Stat. 1887; 


although no petition for his appointment 
has been filed. State ex rel. Laneaster v. 
Woody, 20 M 413, 416, 51 P 975. 


re-en. Sec. 4510, Pol. C. 1895; re-en. Sec. 
3073, Rev. C. 1907; re-en. Sec. 9990, R. C. 
M. 1921; amd. Sec. 1, Ch. 77, L. 1941. Cal. 
C. Civ. Proc. Sec. 1726. 


NOTE.—The only difference in the ter- 
ritorial statutes referred to is the substitu- 
tion of the probate court for the district 
court, 


Cross-References 


Additional bond, requiring, sec. 91-618. 

Bond of publie administrators, sec. 6-201. 

Penalty for violation of duty, sec. 94-35- 
166. 


Jurisdiction of District Court to Appoint 


The district court has jurisdiction to 
make an order appointing the publie ad- 
ministrator as administrator of an estate, 


References 


State ex rel. Donovan v. District Court, 
25 M 355, 364, 65 P 120; In re Rohkram- 
er’s Estate, 113 M 545, 550, 1381 P 2d 967; 
State ex rel. Hill v. District Court, 126 M 
1, 242 P 2d 850, 854, 31 ALR 2d 749. 


Collateral References 


Executors and Administrators€24. 

33 C.J.S. Executors and Administrators 
43; 34 C.J.S. Executors and Adminis- 
trators §§ 1050-1053. 

21 Am. Jur. 828-831, Executors and Ad- 
ministrators, §§ 795-803. 


Power of public administrator to con- 
test appointment of administrator. 56 
ALR 2d 1194, 
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91-602. (9991) Must procure letters of administration—bond and oath. 
Whenever a public administrator takes charge of an estate, under order of 
the court, he must, with all convenient dispatch, procure letters of adminis- 
tration thereon, in like manner and on like proceedings as letters of 
administration are issued to other persons. His official bond and oath 
are in lieu of the administrator’s bond and oath, but when real estate is 


ordered to be sold, another bond must be required by the court. 


History: En. Sec. 334, p. 326, L. 1877; 
re-en. Sec. 334, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 334, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 4511, Pol. C. 1895; re-en. Sec. 
3074, Rev. C. 1907; re-en. Sec. 9991, R. C. 
M. 1921. Cal. C. Civ. Proc. Sec. 1727. 


Application for Letters of Administra- 
tion 

A public administrator, by applying for 
letters of administration, does not acquire 
a vested right, as against his successor in 
office, to administer upon the estate or to 
the fees pertaining thereto. In re Dewar’s 
Estate, 10 M 426, 439, 25 P 1026; State 
ex rel, Lancaster v. Woody, 20 M 413, 418, 
51 P 975. 


Letters of Administration Required 
A publie administrator does not become 


91-603. 


ex officio administrator of any estate, but 
must procure letters of administration in 
like manner as any other applicant for 
letters. O’Rourke v. Harper, 35 M 346, 
349, 89 P 65. 


Official Bond—Liability of Sureties 


The sureties on the official bond of a 
public administrator for his second term 
of office are not liable for a conversion 
of funds of an estate where his letters 
were issued during his first term of office, 
although it appears that the conversion 
occurred during his second term. O’Rourke 
v. Harper, 35 M 346, 349, 89 P 65. 


Collateral References 
21 Am. Jur. 828-831, 
Administrators, §§ 795-803. 


Executors and 


(9992) Duty of persons in whose house any stranger dies. 


Whenever a stranger, or person without known heirs, dies intestate in the 
house or premises of another, the possessor of such premises, or anyone 
knowing the facts, must give immediate notice thereof to the public adminis- 
trator of the county ; in default of so doing, he is hable for any damage that 
may be sustained thereby, to be recovered by the public administrator, or 
any person interested. 


History: En. Sec. 335, p. 326, L. 1877; 
re-en. Sec. 335, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 335, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 4512, Pol. C. 1895; re-en. Sec. 
3075, Rev. C. 1907; re-en. Sec. 9992, R. C. 
M. 1921. Cal. C. Civ. Proc. Sec. 1728. 


Collateral References 


Executors and Administrators¢4, 24, 
426. 

33 C.J.S. Executors and Administrators 
§§ 16, 43, 123, 124, 253, 258, 267, 300; 34 


C.J.S. Executors and Administrators §§ 692, 
1050-1053. 

91-604. (9993) Must return inventory and administer estate according 
to this chapter. The public administrator must make out and return an 
inventory of all estates taken into his possession, administer and account for 
the same according to the provisions of this chapter, subject to the control 
and directions of the court. 


History: En. Sec. 336, p. 326, L. 1877; 
re-en. Sec. 336, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 336, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 4513, Pol. C. 1895; re-en. Sec. 
3076, Rev. C. 1907; re-en. Sec. 9993, R. C. 
Meio. Cal. C. Civ. Proc. Sec. 1729. 


91-605. (9994) When to deliver up estates. If, at any time, letters 
testamentary or of administration are regularly granted to any other person 
on the estate of which the public administrator has charge, he must, under 
order of the court, account for, pay, and deliver to the executor or admin- 
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Collateral References 

Executors and Administrators€=24, 63. 

33 C.J.S. Executors and Administrators 
§§ 43, 129; 34 C.J.S. Executors and Ad- 
ministrators §§ 1050-1053. 
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istrator thus appointed, all the money, property, papers, and estate of every 
kind in his possession or under his control. 
History: En. Sec. 337, p. 327, L. 1877; Collateral References 


re-en. Sec. 337, 2nd Div. Rev. Stat. 1879; Executors and Administrators¢=24, 30, 
re-en. Sec. 337, 2nd Div. Comp. Stat. 1887; 464. 

re-en, Sec. 4514, Pol. C. 1895; re-en. Sec. 33 C.J.S. Executors and Administrators 
3077, Rev. C. 1907; re-en. Sec. 9994, R. C. §§ 43, 68; 34 OJ.S. Executors and Ad- 
M. 1921. Cal. C. Civ. Proc. Sec. 1730. ministrators §§ 830, 831, 1050-1053, 1062. 


91-606. (9995) Civil officers to notify public administrator of waste. 
All civil officers must inform the public administrator of all property known 
to them, belonging to a decedent, which is liable to loss, injury, or waste, 
and which, by reason thereof, ought to be in the possession of the public 
administrator. 


History: En. Sec. 338, p. 327, L. 1877;  re-en. Sec. 4515, Pol. C. 1895; re-en. Sec. 
re-en. Sec. 338, 2nd Div. Rev. Stat. 1879; 3078, Rev. C. 1907; re-en. Sec. 9995, R. C. 
re-en. Sec. 338, 2nd Div. Comp. Stat. 1887; M. 1921. Cal. C. Civ. Proc. Sec. 1731. 


91-607. (9996) Actions for property of decedents. The public adminis- 
trator must institute all actions and prosecutions necessary to recover the 
property, debts, papers, or other estate of the decedent. 


History: En. Sec. 339, p. 327, L. 1877; Collateral References 


re-en. Sec. 339, 2nd Div. Rev. Stat. 1879; Exeecutors and Administrators@=24, 85 
re-en. Sec. 339, 2nd Div. Comp. Stat. 1887; 9° 


(2). 
re-en, Sec. 4516, Pol. C. 1895; re-en. Sec. 33 C.J.S. Executors and Administrators 
3079, Rev. C. 1907; re-en. Sec. 9996, R. C. §§ 43, 154, 160; 34 C.J-S: Executors and 


M. 1921. Cal. C. Civ. Proc. Sec, 1732. Administrators §§ 1040, 1042, 1050-1053. 


91-608. (9997) Order to examine party charged with embezzling estate. 
When the public administrator complains to the district court, or a judge 
thereof, on oath, that any person has concealed, embezzled, or disposed of, 
or has in his possession any money, goods, property, or effects, to the posses- 
sion of which such administrator is entitled in his official capacity, the court 
or judge may cite such person to appear, and may examine him on oath 
touching the matter of such complaint. 


History: En. Sec. 340, p. 328, L. 1877; re-en. Sec. 4517, Pol. C. 1895; re-en. Sec. 
re-en. Sec. 340, 2nd Div. Rev. Stat. 1879; 3080, Rev. C. 1907; re-en. Sec. 9997, R. C. 
re-en. Sec. 340, 2nd Div. Comp. Stat. 1887; M. 1921. Cal. C. Civ. Proc. Sec. 1733. 


91-609. (9998) Punishment for refusing to attend. All such interroga- 
tories and answers must be reduced to writing and signed by the party 
examined, and filed in the court. If the person so cited refuses to appear and 
submit to such examination, or to answer such interrogatories as may be put 
to him touching the matter of such complaint, the court or judge may 
commit him to the county jail, there to remain, in close custody, until he 
submits to the order of the court or judge. 


History: En. Sec. 341, p. 328, L. 1877; Collateral References 
re-en. Sec. 341, 2nd Div. Rev. Stat. 1879; Executors and Administrators€=85 (5), 
re-en. Sec, 341, 2nd Div. Comp. Stat. 1887; 8). 
re-en. Sec. 4518, Pol. C. 1895; re-en. Sec. 33 C.J.S. Executors and Administrators 


3081, Rev. C. 1907; re-en. Sec. 9998, R. C. 161. 165. 166 
M. 1921. Cal. C. Civ. Proc. Sec. 1734. Naar To 


91-610. (9999) Order on public administrator to account. The court or 
judge may, at any time, order the public administrator to account for and 
deliver all the money of an estate in his hands to the heirs, or to the executors 
or administrators regularly appointed. 
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History: En. Sec. 342, p. 328, L. 1877; 
re-en. Sec. 342, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 342, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 4519, Pol. C. 1895; re-en. Sec. 
3082, Rev. C. 1907; re-en. Sec. 9999, R. C. 
M. 1921. Cal. C. Civ. Proc. Sec. 1735. 


91-612 


Collateral References 


Executors and Administrators€=468 et 
seq. 

33 C.J.S. Executors and Administrators 
§ 12; 34 C.J.S. Exeeutors and Administra- 
tors §§ 837, 838 et seq. 


91-611. (10000) Annual publication of condition of estates. The public 


administrator must, once each year, make to the district court or a judge 
thereof, under oath, a return of all estates of decedents which have come 
into his hands, the value of the same: 


1. The money which has come into his hands from each estate. 


2. What he has done with it. 


3. The amount of his fees and expenses incurred. 
4. The balance, if any, remaining in his hands. 
5. Post a copy of the same in the office of the clerk of the district court 


of the county. 


History: En. Sec. 343, p. 329, L. 1877; 
re-en. Sec. 343, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 343, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 4520, Pol. C. 1895; re-en. Sec. 
3083, Rev. C. 1907; re-en. Sec. 10000, R. C. 
M. 1921; amd. Sec. 1, Ch. 116, L. 1939. Cal. 
C. Civ. Proc. Sec. 1736. 


Publication of Semiannual Report—Cost 
Proper Charge against County 

The expense incident to the publication 
of the semiannual report of the publie ad- 


ministrator required by this section is a 
proper charge against the county, and not 
against the commissions received by that 
officer. Gavigan v. Silver Bow County, 99 
M 58, 41 P 2d 409. 


Collateral References 


Executors and Administrators€=24, 458 
et seq. 

33 C.J.S. Executors and Administrators 
§ 43; 34 C.J.S. Executors and Administra- 
tors §§ 828, 837, 1050-1053. 


91-612. (10001) Moneys of estates in hands of public administrator, 
deposit and payment of—escheated estates fund. It is the duty of every 
public administrator, as soon as he reeeives the same, to deposit with the 
county treasurer of the county in which probate proceedings are pending, 
all moneys of the estate, and such moneys may be drawn upon the order of 
the executor or administrator, countersigned by a district judge, when 
required for the purposes of administration. It is the duty of the county 
treasurer to receive and safely keep all such moneys, and pay them out 
upon the order of the executor or administrator, when countersigned by 
a district judge, and not otherwise, and to keep an account with such 
estate of all moneys received and paid to him; and for the safekeeping 
and payment of all such moneys, as herein provided, the said treasurer 
and his sureties are liable upon his official bond. The moneys thus de- 
posited may, upon order of the court or judge, be invested, pending the 
proceedings, in securities of the United States, or of this state, when 
such investment is for the best interests of the estate. At the final settle- 
ment of any estate, if there be no heirs or other claimants thereof, 
the district judge shall make an order directing the administrator to sell 
all property belonging to the estate and pay the proceeds to the county 
treasurer, who shall credit the same and all other moneys belonging to 
said estate to the escheated estates fund, and the county treasurer shall 
forthwith remit all of said money to the state treasurer with a statement 
as to the estates to which the money belongs. 


History: En. Sec. 344, p. 329, L. 1877; _re-en. Sec. 344, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 344, 2nd Div. Rev. Stat. 1879; re-en. Sec. 4521, Pol. C. 1895; re-en. Sec. 


fie 


91-612A 


3084, Rev. C. 1907; re-en. Sec. 10001, R. C. 
M. 1921; amd. ‘Sec. 1;.Ch.'119, L. 1929; 
amd. Sec. 1, Ch. 76, L. 1931. Cal. C. Civ. 
Proc. Sec. 1737. 


Mingling of Funds 


The mingling of all funds received by 
a public administrator from different es- 
tates in his charge in one general deposit 
in a bank, contrary to the provisions of 
this section, constitutes a conversion. 
Funds so mingled lose their identity, and 
eannot be said to belong to any particular 
estate. Raban v. Cascade Bank, 33 M 413, 


WILLS, SUCCESSION AND PROBATE 


References 


State ex rel. Donovan v. District Court, 
25 M 355, 364, 65 P 120; State ex rel. 
School District No. 4 v. McGraw, 74 M 
152, 162, 240 P 812. 


Collateral References 


Escheat@=6 et seq.; Executors and Ad- 
ministrators€—24, 258 et seq., 288 et seq. 

30 C.J.S. Escheat §§ 5, 7-18; 33 C.J.S. 
Executors and Administrators § 43; 34 
C.J.S. Executors and Administrators 
§§ 457, 460 et seq., 482, 498 et seq., 1050- 
1053, 


416, 84 P 72. 


91-612 A. Remittance of unclaimed moneys of estates. Immediately 
upon the passage and approval of this act, all county treasurers shall remit 
to the state treasurer all unclaimed moneys of estates in which the order of 
final distribution has been issued, together with a detailed statement of 
the estates to which such moneys belong. 

History: En. Sec. 2, Ch. 76, L. 1931. 


91-612 B. Duties of the state treasurer. The state treasurer shall credit 
such money to the escheated estates fund and make proper accounting of 
the estates to which the same belongs, and, after the same shall have re- 
mained in the office of the state treasurer for the period prescribed by law, 
he shall transfer the same to the common school permanent fund. The 
provisions of this act shall not in any way affect the provisions of sections 
79-1201 to 79-1216. 


History: En. Sec. 3, Ch. 76, L. 1931. contained in the reference referred to in 


this section, were repealed by See. 242, 


Compiler’s Note Ch. 147, Laws 1963. 


Sections 79-1204, 79-1205 and 79-1210, 


91-613. (10002) Must not be interested or have interested partner. The 
public administrator must not be interested in the expenditures of any kind 
made on account of any estate he administers; nor must he be associated, in 
business or otherwise, with anyone who is so interested; and he must 
attach to his report and publication, made in accordance with the preceding 
section, his affidavit to that effect. 


History: En. Sec. 345, p. 329, L. 1877; 
re-en. Sec. 345, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 345, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 4522, Pol. C. 1895; re-en. Sec. 
3085, Rev. C. 1907; re-en. Sec. 10002, R. C. 
M1921. (Cal. C.-Civ, Proce secitise. 


above is section 91-611 relative to annual 
report of condition of estates. 


Collateral References 


Executors and Administrators€=24, 115, 
502. 

33 C.J.S. Executors and Administrators 
§§ 48, 239-241; 34 C.J.S. Executors and 
Administrators §§ 882, 1050-1053. 


Compiler’s Note 
The “preceding 


91-614. (10003) When to settle with clerk of district court. The public 
administrator is required to account, under oath, and to settle and adjust his 
accounts, relating to the care and disbursement of money or property 
belonging to estates in his hands, with the clerk of the district court, on 
the first Monday of each month, and he must pay to the county treasurer 
any money remaining in his hands of an estate unclaimed, as provided in 
sections 91-4103 to 91-4106. 


section” referred to 


12 


PROBATE—PUBLIC ADMINISTRATOR 91-619 


History: En. Sec. 346, p. 329, L. 1877; _re-en. Sec. 4523, Pol. C. 1895; re-en. Sec. 
re-en. Sec. 346, 2nd Div. Rev. Stat. 1879; 3086, Rev. C. 1907; re-en. Sec. 10003, R. C. 
re-en. Sec. 346, 2nd Div. Comp. Stat. 1887; M. 1921. Cal. C. Civ. Proc. Sec. 1739. 


91-615. (10004) Proceedings against for failure to pay over money. 
When it appears, from the returns made in pursuance of the foregoing sec- 
tions, that any money remains in the hands of the public administrator after 
final settlement of the estate unclaimed, which should be paid over to the 
county treasurer; the court or judge must order the same paid over to 
the county treasurer; and on failure of the public administrator to comply 
with the order within ten days after the same is made, the county attorney 
must immediately institute the requisite proceedings against the public 
administrator for a judgment against him and the sureties on his official 
bond, in the amount of the money so withheld, and costs. 


History: En. Sec. 347, p. 330, L. 1877; Collateral References 
re-en. Sec. 347, 2nd Div. Rev. Stat. 1879; Executors and Administrators@=472 
re-en. Sec. 347, 2nd Div. Comp. Stat. 1887; 34 C.J.S. Executors and Administrators 
re-en. Sec. 4524, Pol. C. 1895; re-en. Sec. §§ 837, 844, 848 
3087, Rev. C. 1907; re-en. Sec. 10004, R. C. : : : 
M. 1921, Cal. C. Civ. Proc. Sec. 1740. 


91-616. (10005) Fees—how paid. The fees of all officers chargeable to 
estates in the hands of public administrators must be paid out of the assets 
thereof, as soon as the same come into his hands. 


History: En. Sec. 348, p. 330, L. 1877; Cross-Reference 
re-en, Sec. 348, 2nd Div. Rev. Stat. 1879; Fees f eg, 25-202. 25-237 
re-en. Sec. 348, 2nd Div. Comp. Stat. 1887; pie eer atin Mey, 
re-en,. Sec. 4525, Pol. C. 1895; re-en. Sec. Collateral References 
3088, Rev. C. 1907; re-en. Sec. 10005, R. C. Executors and Administrators€=258. 
M. 1921. Cal. C. Civ. Proc. Sec. 1741. 34 C.J.S. Executors and Administrators 
§§ 457, 460. 


91-617. (10006) May administer oaths. Public administrators may ad- 
minister oaths in regard to all matters touching the discharge of their 
duties, or the administration of estates in their hands. 


History: En. Sec. 349, p. 330, L. 1877; + re-en. Sec. 4526, Pol. C. 1895; re-en. Sec. 
re-en. Sec. 349, 2nd Div. Rev. Stat. 1879; 3089, Rev. C. 1907; re-en. Sec. 10006, R. C. 
re-en, Sec. 349, 2nd Div. Comp. Stat. 1887; M. 1921. Cal. C. Civ. Proc. Sec. 1742. 


91-618. (10007) Reports and additional bonds may be required. The 
court or judge may, at any time, require the public administrator to re- 
port the amount of moneys and property of any estate in his hands, and 
may require him at any time to file additional bond or bonds. 


History: En. as part of this Act, Sec. 33 C.J.S. Executors and Administrators 
4527, Pol. C. 1895; re-en. Sec. 3090, Rev. §§ 43, 67; 34 C.J.S. Executors and Ad- 
C. 1907; re-en. Sec. 10007, R. C. M. 1921. ministrators §§ 828, 837, 1022, 1033, 1037, 

1050-1053. 

Collateral References 


Executors and Administrators€24, 26 
(2), 458 et seq. 


91-619. (10008) Provisions in code applicable. When no direction is 
given in this chapter for the government or guidance of a public adminis- 
trator in the discharge of his duties, or for the administration of an estate 
in his hands, the provisions of this Title must govern. 


History: En. Sec. 350, p. 330, L. 1877; re-en. Sec. 4528, Pol. C. 1895; re-en. Sec. 
re-en. Sec. 350, 2nd Div. Rev. Stat. 1879; 3091, Rev. C. 1907; re-en. Sec. 10008, R. C. 
re-en. Sec. 350, 2nd Div. Comp. Stat. 1887; M. 1921. Cal. C. Civ. Proc. Sec, 1743. 
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Compromise of Claims istrator or executor. Mulville v. Pacifie 
A public administrator has the same Mutual Life Ins. Co., 19 M 95, 103, 47 P 
power to compromise claims as an admin- 50. 


91-620. (10009) Must keep register. It is the duty of the public 
administrator to keep a book, to be labeled “Register of Public Administra- 
tor,” in which he must enter the name of every deceased person on whose 
estate he administers, the date of granting letters, money received, the 
property and its value, proceeds of all sales of property, the amount of 
his fees, the expenses of administration, the amount of the estate after 
all charges and expenses have been paid, the disposition of the property 
on distribution, the date of discharge of administrator, and such other 
matters as may be necessary to give a full and complete history of each es- 
tate administered by him. 


History: En. Sec. 4529, Pol. C. 1895; 
re-en, Sec. 3092, Rev. C. 1907; re-en. Sec. 
10009, R. C. M. 1921. 


91-621. (10010) Statements concerning property of decedent. When- 
ever any person dies in any county of this state, and no administrator has 
been appointed to take charge of his estate, the public administrator of 
such county, prior to the issuance of letters of administration to him, shall 
have authority to make a written demand upon any person, firm, bank, 
or corporation, which he believes holds or has in their possession or control 
any money, evidence of indebtedness, or other personal property, or which 
owes to such deceased person any money, to furnish to him a written 
statement, under oath, showing the amount of money, or the evidence 
of indebtedness, or personal property of such deceased person held by 
them, fully describing the same, and the total sums of money, if any, due 
from them to such deceased person. Upon receipt of such written demand, 
the person, firm, bank, or corporation receiving the same shall immediately 
furnish, under oath, to such public administrator said statement. 


History: En. Sec. 1, Ch. 134, L. 1909; Collateral References 
re-en. Sec. 10010, R. C. M. 1921. Executors and Administrators¢=85. 
33 C.J.S. Executors and Administrators 
§ 153 et seq. 


91-622. (10011) Refusal to furnish statement a misdemeanor. Any 
person, firm, bank, or corporation, or officer, agent, or employee thereof, 
refusing upon demand, to furnish the statement, as required by the pre- 
ceding section, shall be guilty of a misdemeanor. 


History: En. Sec. 2, Ch. 134, L. 1909; 
re-en. Sec. 10011, R. C. M. 1921. 


91-623. (10012) Estates less than five hundred dollars. If the state- 
ment or statements furnished the public administrator in accordance with 
the provisions of section 91-621 show that the aggregate market value 
of the estate of such deceased person is five hundred dollars ($500.00) or 
less in value, then, upon demand of the public administrator, the person, 
firm, bank, or corporation holding, controlling, or owning the same, or any 
part thereof, shall turn over, endorse, or surrender the same to such public 
administrator at once, without the issuance of letters of administration to 
him. The public administrator shall, upon receipt of the money, evidence 
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of indebtedness, or other personal property, issue a receipt to the person, 
firm, bank, or corporation delivering the same to him fully describing the 
property received. Such receipt, signed by the public administrator, shall 
fully discharge the person, firm, bank, or corporation receiving the same 
from all further lability to the estate of said deceased person, to the amount 
of money or for the property set out in said receipt. 


ere: ae sy 3, ao 134, L. 1909; Collateral References 
re-en, Sec. 2, R. C. M. 1921; amd. Sec. Ex +s 
1, Ch, 36, L. 1929. 4h xecutors and Administrators€=7, 85, 


33 C.J.S. Exeecutors and Administrators 


Cross-Reference 
“ : , ; § 11; 34 C.J.S. Executors and Administra- 
otor vehicles, transfer of title, dis- {tors §§ 1056-1061. 


pensing with probate court proceedings, 
see, 53-109. 


91-624. (10013) Summary settlement of such estate. Upon the receipt 
of money, evidence of indebtedness, or other property, as provided in this 
act, the public administrator shall proceed at once to the settlement of the 
estate of the decedent, in the same manner, and shall have the same power 
and authority, as in estates where letters of administration have been issued 
to him; provided, that upon ten days’ notice, by posting in three public 
places in the county, he may sell at public auction the personal property 
received by him, without procuring an order of court authorizing such 
sale, and that upon the presentation of claims against the estate, duly 
itemized and verified by the claimant, the public administrator, upon 
approval thereof, may pay the same without having the approval of the 
court. 


History: En. Sec. 4, Ch. 134, L. 1909; 
re-en. Sec. 10013, R. C. M. 1921. 


91-625. (10014) Reports of property received. Upon the settlement of 
the estate, the public administrator must, within thirty days, make a full 
report, under oath, showing all money and property received by him, 
from whom received, and all disbursements made, and the purposes thereof, 
and file the same in the office of the clerk of the district court of his 
county. 


History: En. Sec. 5, Ch. 134, L. 1909; 
re-en. Sec. 10014, R. C. M. 1921. 


91-626. (10015) Fixing day for hearing of report. Upon the filing of 
such report, the clerk of the court must make an order fixing a day for 
the hearing of the report, giving notice thereof by the posting of notices 
in three public places in the county for a period of ten days before the 
date of hearing, at which hearing any and all persons interested therein 
may appear and object to such report, or to any of the matters contained 
therein. 


History: En. Sec. 6, Ch. 134, L. 1909; 
re-en. Sec. 10015, R. C. M. 1921. 


91-627. (10016) Order upon hearing of report. Upon such hearing, 
the court may make such orders with reference to such report as may be 
necessary and proper. 

History: En. Sec. 7, Ch. 134, L. 1909; 
re-en. Sec. 10016, R. C. M. 1921. 
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91-628. (10017) Compensation of public administrator. The public ad- 
ministrator shall receive as full compensation for his services, including 
attorney’s fees, a commission of fifteen per cent of the total amount of 
money received by him in any estate provided for in this act; provided, 
that in no ease shall the compensation be less than five dollars. 


History: En. Sec. 8, Ch. 134, L. 1909; 
re-en. Sec. 10017, R. C. M. 1921. 


91-629. Retiring public administrator may close pending estates. The 
public administrator, upon the expiration or termination of his term of 
office, may continue to administer estates not closed by filing and present- 
ing to the court, a full and complete account pertaining to each estate 
not closed, securing an order of court granting him letters of general ad- 
ministration and qualifying himself as a general administrator under and 
pursuant to sections 91-1701 and 91-1702, and executing and filing a new 
bond in such sum or sums as may be fixed by the court. 

History: En. Sec. 1, Ch. 4, L. 1941. Collateral References 


Resignation of public administrator. 56 
ALR 2d 1187. 


91-630. Must qualify as general administrator in sixty days. Should 
said public administrator, upon the expiration or termination of his said 
office, and within sixty (60) days thereafter, fail to qualify as general ad- 
ministrator of estates not yet closed, he shall, upon demand of his successor 
to such office, or voluntarily if he desires to be relieved from further per- 
formance of the trust, surrender to said successor all estates not closed and 
property belonging to such estates, having first filed and presented to the 
eourt for approval, a full and complete account pertaining to such estate 
not closed. 

History: En. Sec. 2, Ch. 4, L. 1941. 


91-631. Adjustment of compensation. Thereupon the court shall de- 
termine and allow such predecessor in office, for his services rendered in 
connection with estates not closed, a compensation based upon the com- 
mission now prescribed and allowed by law, in proportion to the services 
necessarily rendered and those necessary to be rendered by such successor 
in closing up such estates. Such successor shall thereupon be allowed and 
paid the balance of such commission allowed by said section. 

History: En. Sec. 3, Ch. 4, L. 1941. 


CHAPTER 7 
PROBATE PROCEEDINGS—GENERAL JURISDICTION OF DISTRICT COURT 


Section 91-701. Jurisdiction of the court over the estate—when exercised. 
91-702. When jurisdiction decided by first application. 


91-701. (10018) Jurisdiction of the court over the estate—when exer- 
cised. Wills must be proved, and letters testamentary or of administration 
eranted : 

1. In the county in which the decedent was a resident at the time 
of his death, in whatever place he may have died. 
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2. In the county in which the decedent may have died, leaving estate 
therein, he not being a resident of the state. 

3. In the county in which any part of the estate may be, the decedent 
having died out of the state, and not resident thereof at the time of his 


death. 


4. In the county in which any part of the estate may be, the decedent 
not being a resident of the state, and not leaving estate in the county in 


which he died. 


5. In all other cases, in the county where application for letters is 


first made. 


History: En. Sec. 6, p. 241, L. 1877; 
re-en, Sec. 6, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 2310, C. Civ. Proc. 1895; re-en. 
Sec. 7383, Rev. C. 1907; re-en. Sec. 10018, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1294. 


NOTE.—In these and all the succeeding 
sections of the Probate Practice Act the 
codes of 1895 substituted the words “dis- 
trict court” for the words “probate court” 
throughout. 


Appointment of Special Administrator 


Where a special administrator is ap- 
pointed in the county in which the de- 
cedent died, and the public administrator 
in another county is appointed in viola- 
tion of statute, so that the special admin- 
istrator is put to the necessity of defend- 
ing a suit for his removal, the estate 
should be charged with his expenses. In 
re Williams’ Estate, 55 M 63, 72, 173 P 
790, 1 ALR 1639. 


“Domiciliary” and “Ancillary” Adminis- 
tration 

Administration in the state where the 
person was domiciled at the time of his 
death is deemed the principal or primary 
administration and is ordinarily termed 
“domiciliary administration,” while ad- 
ministration in a state other than where 
the decedent was domiciled at the time of 
his death but wherein the decedent left 
property is termed “ancillary” or “aux- 
iliary” administration. In re Smith’s Es- 
tate, 126 M 558, 255 P 2d 687, 691. 


General Powers of a Probate Court 


A district court sitting in probate has 
only the special and limited powers con- 
ferred by statute, and has no power to 
hear and determine any matters other than 
those which come within the purview of 
the statute, or which are implied as neces- 
sary to a complete exercise of those ex- 
pressly conferred. Chadwick v. Chadwick, 
6 M 566, 579, 13 P 385; In re Higgins’ 
Estate, 15 M 474, 502, 39 P 506; State 
ex rel. Bartlett v. District Court, 18 M 
481, 484, 46 P 259; Burns v. Smith, 21 M 
251, 266, 53 P 742; State ex rel. Shields v. 
District Court, 24 M 1, 13, 60 P 489; 
State ex rel. Kelly v. District Court, 25 M 


33, 38, 63 P 717; In re Davis’ Estate, 27 
M 490, 495, 71 P 757; Davidson v. Wam- 
pler, 29 M 61, 67, 74 P 82; Bullerdick v. 
Hermsmeyer, 32 M 541, 551, 81 P 334; In 
re Tuohy’s Estate, 33 M 230, 244, 83 P 486; 
State ex rel. King v. Distriet Court, 42 
M 182, 184, 111 P 717; In re Dolenty’s 
Estate, 53 M 33, 43, 161 P 524. 


Law Governing 


A will made in another state by a resi- 
dent of Montana is subject to probate 
under subdivision 1 of this section, relat- 
ing to domestic wills, though proved and 
allowed in the foreign state, and not under 
sections 91-1001 to 91-1003, providing the 
manner in which a foreign will upon the 
production of a duly authenticated copy 
thereof and its probate in another state 
may be admitted to probate in this state. 
In re Mauldin’s Estate, 69 M 132, 135, 
220 P 1102. 

Where, at the time of decedent’s death 
his alleged will, wherever executed, was a 
domestic document in Montana wherein 
decedent was domiciled and left estate 
and not a foreign writing of some person 
residing and domiciled in some other state 
or foreign country, the filing, offering for 
probate and proving of such domestic will 
is governed by the provisions of this sec- 
tion, sections 91-801 to 91-812 and 91-901 
to 91-907 and not by the provisions of sec- 
tions 91-1001, 91-1002 and 91-1003. In re 
Smith’s Estate, 126 M 558, 255 P 2d 687, 
691. 


Original Probate 


Under the provisions of subdivision 1 
of this section it is the declared public 
policy of this jurisdiction that the first, 
the primary or the original probate of a 
will should be made in the county in which 
the decedent was a resident and domiciled 
at the time of his death. In re Smith’s 
Estate, 126 M 558, 255 P 2d 687, 691. 


Residence of Decedent 


In the enactment of subdivision 1 of 
this section the legislature has treated 
“residence” as synonymous with ‘domi- 
eile.” In re Smith’s Estate, 126 M 558, 255 
P 2d 687, 691. 
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Where decedent was a lifelong resident 
of one county but went to another county 
to a rest home since no similar care could 
be obtained in his home county and other 
evidence disclosed that he did not intend 
to change his residence, he retained his 
legal residence in his home county. In re 
Ingersol’s Estate, 128 M 230, 272 P 2d 
10038. 


References 


State ex rel. Mannix v. District Court, 
51 M 310, 315, 152 P 753; State ex rel. 
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Stimatz v. District Court, 105 M 510, 515, 
74 P 2d 8; State ex rel. Haynes v. District 
Court, 106 M 578, 585, 81 P 2d 422; In re 
Bargler’s Estate, 129 M 491, 289 P 2d 680, 
681; State ex rel. Cowan v. District Court, 
131 M 502, 312 P 2d 119, 122. 


Collateral References 


Executors and AdministratorsG=8 et 
seq.; Wills€248-253, 258. 

33 C.J.S. Executors and Administrators 
§ 13 et seq.; 95 C.J.S. Wills § 351 et seq. 

57 Am. Jur. 521, Wills, § 764 et seq. 


91-702. (10019) When jurisdiction decided by first application. When 
the estate of the decedent is in more than one county, he having died out 
of the state, and not having been a resident thereof at the time of his death, 
or being such nonresident, and dying within the state, and not leaving 
estate in the county where he died, the district court of that county in 
which the application is first made, for letters testamentary or of admin- 
istration, has exclusive jurisdiction of the settlement of the estate. 


History: En. Sec. 7, p: 241, L. 1877; 
re-en. Sec. 7, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 2311, C. Civ. Proc. 1895; re-en. 
Sec. 7384, Rev. C. 1907; re-en. Sec. 10019, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1295. 


References 


In re Mauldin’s Estate, 69 M 132, 135, 
220 P 1102. 


CHAPTER 8 
PROBATE PROCEEDINGS—PROBATE OF WILLS 


Section 91-801. Custodian of will to deliver same, to whom—penalty. 


91-802. Who may petition for probate of will. 

91-803. Contents of petition. 

91-804. When executor forfeits right to letters. 

91-805. Possession of will by third person—production of. 
91-806. Notice of petition for probate—how given. 


91-807. 
91-808. 


Heirs and named executors to be notified, how. 
Petition may be presented to judge at chambers, and what judge 
may do. 


91-809. Hearing proof of will after proof of service of notice. 
91-810. Who may appear and contest the will. 

91-811. Proof required when no contest. 

91-812. Holographie wills. 


91-801. (10020) Custodian of will to deliver same, to whom—penalty. 
Every custodian of a will, within thirty days after receipt of information 
that the maker thereof is dead, must deliver the same to the district court 
having jurisdiction of the estate, or to the executor named therein. A 
failure to comply with the provisions of this section makes the person 
failing responsible for all damages sustained by anyone injured thereby. 


History: En. Sec. 8, p. 242, L. 1877; References 


re-en. Sec, 8, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 8, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2320, C. Civ. Proc. 1895; re-en. 
Sec. 7385, Rev. C. 1907; re-en. Sec. 10020, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1298. 


Raleigh v. District Court, 24 M 306, 311, 
61 P 991; In re Mauldin’s Estate, 69 M 
132, 136, 220 P 1102; In re Smith’s Estate, 
126 M 558, 255 P 2d 687, 691; State ex 
rel. Reid v. District Court, 126 M 586, 256 
P 2d 546, 551 (dissenting opinion). 
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Collateral References 
Wills@129, 211, 746. 


91-802. (10021) Who may petition for probate of will. Any executor, 
devisee, or legatee named in any will, or any other person interested in the 
estate, may, at any time after the death of the testator, petition the court 
having jurisdiction to have the will proved, whether the same be in writing, 
in his possession or not, or is lost or destroyed, or beyond the jurisdiction 


95 O.J.S. Wills § 311. 
57 Am. Jur. 514, Wills, § 750 et seq. 


of the state, or a nuncupative will. 


History: En. Sec. 9, p. 242, L. 1877; 
re-en. Sec. 9, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 9, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2321, C. Civ. Proc. 1895; re-en. 
Sec. 7386, Rev. C. 1907; re-en. Sec. 10021, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1299. 


Renunciation of Rights 


Where an executor, also named as a 
beneficiary in a will, entered into an agree- 
ment with the sister of testatrix, another 
beneficiary, whereby in consideration of 
$1,000 he sold and assigned to the latter 
all his rights under the will and renounced 
his right to act as executor, such renunci- 
ation was invalid; hence, the renunciation 
being void, he, under this section, was a 
proper person to propound the will for pro- 
bate, as against the contention that, no 
longer having any interest in the will, he 
had no legal right to offer it for probate. 
In re Cummings’ Estate, 89 M 405, 413, 
298 P 350. 


It has been held that even though a 
person named as executor in a will has 
renounced the right to serve as such, he 
is still entitled to propound the will for 


91-803. 
will must show: 
1. The jurisdictional facts ; 


probate. In re Cummings’ Estate, 89 M 
405, 413, 298 P 350. 


Vacation of Letters of General Admin- 
istration 


The statute leaves the question open for 
the propounding of a will at any time, and 
the admission of a will to probate, ipso 
facto, supersedes and vacates the grant of 
letters of general administration. In re 
Davis’ Estate—Cummings’ Appeal, 11 M 
196, 213, 28 P 645. 


References 


State ex rel. Hill v. District Court, 126 
M 1, 242 P 2d 850, 852, 31 ALR 2d 749; 
In re Minder’s Estate, 128 M 1, 270 P 2d 
404, 410, 45 ALR 2d 898. 


Collateral References 

Wills€219, 263. 

95 C.J.S. Wills § 315. 

21 Am. Jur. 497, Executors and Admin- 
istrators, § 225. 


Right to probate of will as affected by 
prior appointment of administrator. 95 
ALR 1107. 


(10022) Contents of petition. A petition for the probate of a 


2. Whether the person named as executor consents to act, or renounces 


his right to letters testamentary ; 


3. The names, ages, and residences of the heirs and devisees of the 
decedent, so far as known to the petitioner ; 

4. The probable value and character of the property of the estate ; 

5. The name of the person for whom letters testamentary are prayed. 

No defect of form, or in the statement of jurisdictional facts actually 
existing, shall make void the probate of a will. 


History: En. Sec. 10, p. 242, L. 1877; 
re-en. Sec. 10, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 10, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2322, C. Civ. Proc. 1895; re-en. 
Sec. 7387, Rev. C. 1907; re-en. Sec. 10022, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 
1300. 


91-804. 


References 

In re Baxter’s Estate, 98 M 291, 39 P 
24 186; In re Minder’s Estate, 128 M 1, 
270 P 2d 404, 412, 45 ALR 2d 898. 


Collateral References 


Wills@>274-276. 
95 O.J.8. Wills §§ 372, 373. 


(10023) When executor forfeits right to letters. If the person 


named in a will as executor, for thirty days after he has knowledge of the 
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death of the testator, and that he is named as executor, fails to petition 
to the proper court for the probate of the will, and that letters testamentary 
be issued to him, he may be held to have renounced his right to letters, 
and the court or judge may appoint any other competent person admin- 


istrator, unless good cause for delay is shown. 


History: En. Sec. 11, p. 242, L. 1877; 
re-en. Sec. 11, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 11, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2323, C. Civ. Proc. 1895; re-en. 
Sec. 7388, Rev. C. 1907; re-en. Sec. 10023, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1301. 


Construction 


This section is neither mandatory nor 
jurisdictional. It does not compel action. 
It merely permits action and then only in 
a case coming squarely within its pro- 
visions. In re Minder’s Estate, 128 M 1, 
270 P 2d 404, 408, 45 ALR 2d 898. 


utor’s right to letters testamentary. In 
re Minder’s Estate, 128 M 1, 270 P 2d 404, 
408, 45 ALR 2d 898. 


Good Cause for Delay 


Good cause was shown for the delay of 
the named executor in filing the petition 
for probate when it was shown that he 
delayed the filing at the request of the 
heirs and legatees in order for them to 
give him an inventory of the estate but 
that they evaded doing so. In re Minder’s 
Estate, 128 M 1, 270 P 2d 404, 45 ALR 2d 
898. 


Mere failure of the executor to file his 
petition for probate and for letters for 
30 days or more after learning of tes- 
tator’s death will not of and in itself effect 
a forfeiture of the named executor’s right 
to letters testamentary, for, if and when 
good cause be shown for the delay, then 
and thereupon, the trial judge is divested 
of his authority to adjudge an involuntary 
or implied renunciation of the named exec- 


References 

In re Smith’s Estate, 126 M 558, 255 
P 2d 687, 692. 

Collateral References 


Executors and Administrators€-16. 
33 C.J.S. Executors and Administrators 
§ 29. 


91-805. (10024) Possession of will by third person—production of. 
If it is alleged in any petition that any will is in the possession of a third 
person, and the court or judge is satisfied that the allegation is correct, 
an order must be issued and served upon the person having possession of 
the will, requiring him to produce it at a time named in the order. If he 
has possession of the will, or neglects or refuses to produce it in obedience 
to the order, he may, by warrant from the court or judge, be committed to 
the jail of the county, and be kept in close confinement until he produces 
it: 


History: En. Sec. 12, p. 243, L. 1877; 
re-en. Sec. 12, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 12, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2324, C. Civ. Proc. 1895; re-en. 
Sec. 7389, Rev. C. 1907; re-en. Sec. 10024, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1302. 


91-806. (10025) Notice of petition for probate—how given. When the 
petition is filed and the will produced, the clerk of the court must set the 
petition for hearing by the court or judge upon some day not less than 
ten nor more than thirty days from the production of the will. Notice of 
hearing shall be given by such clerk by publishing the same in a newspaper 
in the county; if there is none, then by three written or printed notices, 
posted at three of the most public places in the county. If the notice is 
published in a weekly paper, it must appear therein on at least three 
different days of publication; and if in a newspaper published oftener 
than once a week, it shall be published on at least three different days of 
publication, and it shall be so published that there must be at least ten 
days from the first to the last day of publication, both the first and last 
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Collateral References 


Wills¢>129, 211. 
95 C.J.S, Wills § 311. 
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91-807 


day being included. If the notice is by posting, it must be given at least 


ten days before the hearing. 


History: 
re-en. Sec. 


tle sec.) 13, p. 245, Li. 1877: 
13, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 13, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2325, C. Civ. Proc. 1895; re-en. 
Sec. 7390, Rev. C. 1907; re-en. Sec. 10025, 
R, C. M. 1921; amd. Sec. 1, Ch. 86, L. 1935. 
Cal. C. Civ. Proc. Sec. 1303. 


NOTE.—See in connection with this see- 
tion, section 91-4302. 


Probate Proceedings in Foreign State 


Where the decedent was domiciled in 
Montana and left an estate, the statutory 
requirements for offering the will to pro- 
bate, notice, and the opportunity to con- 
test the purported will may not be circum- 
vented and evaded by the simple device 
of first offering decedent’s alleged will 
for probate in California, where decedent 
also left some property, and then return- 
ing to Montana, the state of decedent’s 
residence and domicile, with an authenti- 
eated copy of the probate proceedings 
had in California, and thereupon, without 
any notice whatever to the heirs, legatees, 
and devisees resident in Montana, obtain- 
ing an order admitting the alleged will 
to probate and granting letters of ad- 


91-807. 


(10026) Heirs and named executors to be notified, how. 


ministration, merely upon the presentation 
of a petition therefor and the submission 
of the authenticated copy of the Cali- 
fornia proceedings. In re Smith’s Estate, 
126 M 558, 255 P 2d 687, 692. 


Publication of Notice 


Under a statute requiring that notice of 
the hearing of a petition for the probate 
of a will shall be published at least three 
times, upon three different days of pub- 
lication, when published in a weekly news- 
paper, and one similar in its provisions to 
those contained in section 91-809, provid- 
ing that at the time of hearing the court 
must require proof of the will, the court 
has no jurisdiction until these require- 
ments are complied with; and where the 
notice of hearing is published only twice, 
in a weekly paper, an order admitting a 
will to probate and appointing an admin- 
istrator with the will annexed is void. In 
re Charlebois’ Estate, 6 M 373, 376, 12 P 
775, distinguished in 205 Fed 439, 449. 


Collateral References 


Wills=269. 
95 C.J.S. Wills § 370. 
57 Am. Jur. 561, Wills, § 836 et seq. 


Copies 


of the notice of the time appointed for the probate of the will must be 
addressed to the heirs of the testator resident in the state, at their places 
of residence, if known to the petitioner, and deposited in the post office, 
with the postage thereon prepaid, at least ten days before the hearing. If 
their places of residence be not known, the copies of notice may be ad- 
dressed to them, and deposited in the post office at the county seat of the 
county where the proceedings are pending. A copy of the same notice 
must in like manner be mailed to the person named as executor, if he be 
not the petitioner; also, to any person named as coexecutor not petitioning, 
if their places of residence be known. Proof of mailing the copies of the 
notice must be made at the hearing. Personal service of copies of the 
notice at least ten days before the day of hearing is equivalent to mailing. 


History: En. Sec. 14, p. 243, L. 1877; 
re-en. Sec. 14, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 14, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2326, C. Civ. Proc. 1895; re-en. 
Sec. 7391, Rev. C. 1907; re-en. Sec. 10026, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1304. 


Proceedings in Foreign State 


Where the decedent was domiciled in 
Montana and left an estate, the statutory 
requirements for offering the will to pro- 
bate, notice, and the opportunity to con- 
test the purported will may not be cireum- 
vented and evaded by the simple device 
of first offering decedent’s alleged will for 


probate in California, where decedent also 
left some property, and then returning to 
Montana, the state of decedent’s residence 
and domicile, with an authenticated copy 
of the probate proceedings had in Cali- 
fornia, and thereupon, without any notice 
whatever to the heirs, legatees, and de- 
visees resident in Montana, obtaining an 
order admitting the alleged will to pro- 
bate and granting letters of administra- 
tion, merely upon the presentation of a 
petition therefor and the submission of 
the authenticated copy of the California 
proceedings. In re Smith’s Estate, 126 M 
558, 255 P 2d 687, 692. 
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References 


In re Hardy’s Estate, 133 M 536, 326 
P 2d 692; Montgomery v. Gilbert, 77 F 
2d 39. 


91-808. 
what judge may do. 


WILLS, SUCCESSION AND PROBATE 


Collateral References 

Wills@=269. 

95 C.J.S. Wills §§ 361, 371. 

07 Am. Jur. 561, Wills, § 836 et seq. 


(10027) Petition may be presented to judge at chambers, and 
A judge of the district court may, at any time, in 


court and at chambers, receive petitions for the probate of wills, and make 
and issue all necessary orders and writs to enforce the production of wills, 
and the attendance of witnesses, and may appoint special sessions of his 
court for hearing petitions, trials of issue, and admitting wills to probate. 


History: En. Sec. 15, p. 243, L. 1877; 
re-en. Sec. 15, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 15, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2327, C. Civ. Proc. 1895; re-en. 
Sec. 7392, Rev. C. 1907; re-en. Sec. 10027, 
R. C. M. 1921. Cal. C, Civ. Proc. Sec. 1305. 


Presumption against Intestacy—Liberal 
Construction 


The presumption is against intestacy, 
and it is the policy of courts to sustain a 
will if it is possible to do so, every rea- 
sonable presumption being indulged in 
favor of its execution, and while the 
statutory requirements with relation to its 
execution must be clearly and fully ob- 
served, the provisions of the statute and 


section 12-202 be liberally construed to 
effect its objects and promote justice. In 
re Bragg’s Estate, 106 M 132, 140, 76 P 
2d 57. 


Probate Proceeding of Equitable Na- 
ture 


A proceeding for the probate of a will 
is a special statutory proceeding, equitable 
in its nature and, on appeal, is governed 
by the rules applicable in a suit in equity. 
In re Bragg’s Estate, 106 M 132, 140, 76 
P 2d 57. 


Collateral References 


Wills@248, 312 et seq. 
95 C.J.S. Wills § 316. 


all proceedings thereunder, must under 


91-809. (10028) Hearing proof of will after proof of service of notice. 
At the time appointed for the hearing, or the time to which the hearing may 
have been postponed, the court or judge, unless the parties appear, must 
require proof that the notice has been given, which being made, the court 
or judge must hear testimony and proof of will. 


History: En. Sec. 16, p. 244, L. 1877; References 
re-en. Sec. 16, 2nd Div. Rev. Stat. 1879; In re Silver’s Estate, 98 M 141, 38 P 2d 
re-en. Sec. 16, 2nd Div. Comp. Stat. 1887; 977; Minter v. Minter, 103 M 219, 230, 62 
re-en. Sec. 2328, C. Civ. Proc. 1895; re-en. p 04 983. 


Sec. 7393, Rev. C. 1907; re-en. Sec. 10028, 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1306. Collateral References 
Wills¢312 et seq. 
99 U.S, Wills Ss sl7, 
91-810. (10029) Who may appear and contest the will. Any person 


interested may appear and contest the will. Devisees, legatees, or heirs of 
an estate may contest the will through their guardians, or attorneys ap- 
pointed by themselves or by the court or judge for that purpose; but a 
contest made by an attorney appointed by the court or judge does not bar 
a contest after probate by the party so represented, if commenced within the 
time provided in sections 91-1101 to 91-1107; nor does the nonappointment 
of an attorney by the court or judge of itself invalidate the probate of a 
will. 


History: En. Sec. 17, p. 244, L. 1877; Compromise of Will Contest 
re-en. Sec. 17, 2nd Div. Rev. Stat. 1879; Under the provisions of sections 91-801 
re-en. Sec. 17, 2nd Div. Comp. Stat. 1887; to 91-1207, inclusive, giving the district 
re-en. Sec. 2329, C. Civ. Proc. 1895; re-en. court, while exercising probate jurisdic- 


Sec. 7394, Rev. C. 1907; re-en. Sec. 10029, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1307. 


tion, power to entertain a contest of a will, 
the court has power, on consent of all the 
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parties interested, to enter a decree affirm- 
ing a compromise of such a contest, and 
ascertaining the share to which the parties 
are respectively entitled. In re Davis’ Es- 
tate, 27 M 490, 496, 71 P 757. See also 
State ex rel. Pauwelyn v. District Court, 
34 M 345, 348, 86 P 268. 


Executor of Prior Will Cannot Contest 
a Will 

The only persons authorized to contest 
a will are those who, but for the will, 
would succeed in some degree to the 
decedent’s estate; therefore, an executor 
named in a prior will cannot contest a 
codicil naming a new person executor. 
State ex rel. Hill v. District Court, 126 
M 1, 242 P 2d 850, 31 ALR 2d 749 (the 
court was closely divided on this, however, 
see the dissenting opinion of two judges, 
126 M 1, 242 P 2d 850, 852). 


Heir at Law May Contest Will 


Under this section, an heir at law may 
contest a will through an attorney ap- 
pointed by him, and the complaint need 
not allege that the one representing him 
is his attorney, it being presumed that an 
attorney at law who represents a client 
does so with the latter’s consent and by 
virtue of his retainer. In re Miller’s Es- 
tate, 71 M 330, 338, 229 P 851. 


Public Administrator Cannot Object to 
Probate 


The public administrator has no inter- 


91-811. 


91-811 


est in an estate which entitles him to 
object to the probate of a will. State ex 
rel. Eakins v. District Court, 34 M 226, 
229, 85 P 1022. 


References 


State ex rel. Donovan v. District Court, 
25 M 355, 364, 65 P 120; In re Hobbins’ 
Estate, 41 M 39, 50, 108 P 7; In re Smith’s 
Estate, 126 M 558, 255 P 2d 687, 692. 


Collateral References 


Wills€>220, 263, 264. 
95 O.J.S. Wills § 322 et seq. 
57 Am. Jur. 538, Wills, § 793 et seq. 


Right of creditor of heir to contest will. 
46 ALR 1490 and 128 ALR 963. 

Admissibility and credibility of the 
testimony of subscribing witness tending 
to impeach execution of will or testamen- 
tary capacity of testator. 79 ALR 394. 

Necessity of affirmative evidence of tes- 
tamentary capacity to make prima facie 
case in will contest. 110 ALR 675. 

Right of assignee of expectancy to con- 
test will. 112 ALR 84. 

Right of trustee named in earlier will 
to contest later will. 112 ALR 659. 

Right to contest will or attack its valid- 
ity. 28 ALR 2d 116. 

Right of executor or administrator to 
contest will or codicil of his decedent. 
31 ALR 2d 756. 

Decedent’s spouse as a proper party to 
contest will. 78 ALR 2d 1060. 


(10030) Proof required when no contest. If no person appears 


to contest the probate of a will, the court or judge may admit the same to 


probate: 


(a) On the testimony of one of the subscribing witnesses only if he 
testifies that the will was executed in all particulars as required by law, 
and that the testator was of sound mind at the time of its execution. 

(b) If it appears at the time of the filing of the petition to have the will 


proved that none of the subscribing witnesses reside in the county, and that 
the deposition of one of the witnesses to the will can be taken elsewhere, the 
court may direct it to be taken and may authorize a photographic copy of 
the will to be made and presented to such witness on his examination, who 
may be asked the same questions with respect to it and the handwriting of 
himself, the testator, and the other witness, as would be pertinent and 
competent if the original will were present. 

(c) If none of the subscribing witnesses reside in the county at the 
time appointed for proving the will, and it is made to appear to the court 
that the execution of the will cannot be proven under either of the foregoing 
subdivisions of this section, the court may admit the testimony of other 
witnesses to prove the sanity of the testator and the execution of the will; 
and, as evidence of such execution, it may admit proof of the handwriting 
of the testator and of the subscribing witnesses, or any of them. 


History: En. Sec. 18, p. 244, L. 1877;  re-en. Sec. 18, 2nd Div. Comp. Stat. 1887; 
re-en. ida 18, 2nd Div. Rev. Stat. 1879;  re-en. Sec. 2330, C. Civ. Proc. 1895; re-en. 
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Sec. 7395, Rev. C. 1907; re-en. Sec. 10030, 
R. C. M. 1921; amd. Sec. 1, Ch. 94, Ly. 1925; 
amd. Sec. 1, Ch. 71, L. 1949. Cal. C. Civ. 
Proc. Sec. 1308. 


Testimony of One Witness Sufficient 


While subdivision 4 of section 91-107 
makes two attesting witnesses an indis- 
pensable requirement to a valid will, the 
satisfactory testimony of one witness en- 
titles the will to probate as against the 
objection of defective execution of the 
attestation clause under section 93-401-1. 
In re Bragg’s Estate, 106 M 132, 139, 76 
Pr 2dyon 


References 


In re Silver’s Estate, 98 M 141, 38 P 
2d 277; Minter v. Minter, 103 M 219, 230, 


91-812. 
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62 P 2d 283; In re Smith’s Estate, 126 
M 558, 255 P 2d 687, 692. 


Collateral References 


Wills€301. : 
95 C.J.S. Wills §§ 317, 409 et seq. 


Admissibility of evidence other than 
testimony of subscribing witnesses to 
prove due execution of will, or testamen- 
tary capacity. 63 ALR 1195. 

Competency of attesting witness who is 
not benefited by will except as it revokes 
an earlier will. 64 ALR 1306. 

Comment note: Probative value of opin- 
ion testimony of handwriting experts that 
doeument is not genuine, opposed to testi- 
mony of persons claiming to be attesting 
wittfesses. 154 ALR 649. 


(10031) Holographic wills. An holographic will may be proved 


in the same manner that other private writings are proved. 


History: 
re-en. Sec. 


En. Sec. 19, p. 244, L. 1877; 
19, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 19, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2331, C. Civ. Proc. 1895; re-en. 
Sec. 7396, Rev. C. 1907; re-en. Sec. 10031, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1309. 


References 

Barney v. Hayes, 11 M 571, 29 P 282; 
In re Irvine’s Estate, 114 M 577, 591, 139 
P 2d 489, 147 ALR 882. 


Collateral References 


Wills@=302 (6). 
95 C.J.S. Wills § 420. 


CHAPTER 9 
PROBATE PROCEEDINGS—CONTESTING PROBATE OF WILLS 


Section 91-901. 


Contestant to file grounds of contest, and petitioner to reply. 


Witnesses—who and how many to be examined—proof of handwriting 


91-902. How jury obtained and trial had. 
91-903. Verdict of jury—judgment. 
91-904. 
admitted, when. 
91-905. Testimony reduced to writing for future evidence. 
91-906. If proved, certificate to be attached. 
91-907. Will and proof to be filed and recorded. 
91-901. 


(10032) Contestant to file grounds of contest, and petitioner 


to reply. If anyone appears to contest the will, he must file written 
grounds of opposition to the probate thereof, and serve a copy on the 
petitioner and other residents of the county interested in the estate, any 
one or more of whom may direct a motion thereto upon any of the grounds 
provided for in Rule 12, M. R. Civ. P. If the motion is sustained, the court 
or judge must allow the contestant a reasonable time, not exceeding ten 
days, within which to amend his written opposition. If the motion is over- 
ruled, the petitioner and others interested may jointly or separately 
answer the contestant’s grounds, traversing or otherwise obviating or avoid- 
ing the objections. Any issues of fact thus raised involving: 

1. The competency of the decedent to make a last will and testament; 

2. The freedom of the decedent at the time of the execution of the will 
from duress, menace, fraud, or undue influence; 

3. The due execution and attestation of the will by the decedent or 
subscribing witnesses; or, 
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4. Any other questions substantially affecting the validity of the will; 
must, on request of either party in writing, filed three days prior to the 
day set for the hearing, be tried by a jury. If no jury is demanded, the 
court or Judge must try and determine the issues joined. On the trial, the 
contestant is plaintiff and the petitioner is defendant. 


History: En. Sec. 20, p. 245, L. 1877; 
re-en. Sec. 20, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 20, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2340, C. Civ. Proc. 1895; re-en. 
Sec. 7397, Rev. C. 1907; re-en. Sec. 10032, 
R. C. M. 1921; amd. Sec. 1, Ch. 8, L. 1963. 
Cal. C. Civ. Proc. Sec. 1312. 


Burden of Proof 


One who contests the probate of a will 
occupies the position of a plaintiff, and, 
under section 93-1501-1, he has the affirma- 
tive issue, and must prove it or be de- 
feated. In re Murphy’s Estate, 43 M 353, 
373, 116 P 1004. 

In a will contest the contestant has the 
burden of proof and ordinarily should be 
the one to first submit proof. But where 
the proponent submitted his proof first 
and covered the entire field there would be 
no purpose in going over the same ground 
a second time. In re Swords’ Estate, 129 
M 165, 284 P 2d 674, 679. 


Burden of Proof—Lost Will 


It being proved that a lost will was last 
seen in the possession of the testator, who 
was in the exercise of his mental faculties, 
the presumption is that he himself de- 
stroyed it animo revocandi, and the bur- 
den of proof is then on the proponent to 
overcome such presumption. In re Col- 
bert’s Estate, 31 M 461, 468, 78 P 971, 80 
P 248. 


Burden of Proof—Undue Influence 


The burden of proving undue influence 
upon testator in making his will is upon 
the contestant, and in order to establish 
it as a fact it must be shown by proof 
that it was exercised upon the mind of the 
testator directly to procure its execution, 
mere suspicion that by reason of the close 
relation between the testator and the bene- 
ficiary, the latter may have had oppor- 
tunity to ingratiate himself in the former’s 
favor and thus exercise influence over 
him, being insufficient. Hale v. Smith, 73 
M 481, 486, 237 P 214. 


Demurrer to Petition for Probate Does 
Not Lie 


The statute relating to contesting the 
probate of wills must be strictly followed, 
and in the absence of a provision for the 
filing of a demurrer to a petition for pro- 
bate of a holographic will, the trial court’s 
action in sustaining the demurrer and dis- 
missing the petition, instead of hearing it 
after objections filed and issues joined as 
provided by this section, was in effect a 


refusal to take jurisdiction, an error which 
could have been corrected by mandamus. 
In re Augestad’s Estate, 107 M 619, 620, 
88 P 2d 32. 


Effect of Failure to Demand Jury Trial 


Where no written demand for a trial by 
jury had ever been filed by appellants 
against whose objections an order, direct- 
ing the sale of certain real estate, was 
made by the district court, sitting in pro- 
bate, a jury trial of the issues presented 
was properly denied; and a demand at the 
close of the written objections for a jury, 
which demand was not called to the atten- 
tion of the court or judge until the hear- 
ing began, did not supply the omission. 
In re Tuohy’s Estate, 33 M 230, 242, 83 
P 486. 


Estoppel 


Although estoppel usually must be spe- 
cially pleaded, in a will contest where 
grounds for objection to probate of will 
were that deceased had married after the 
execution of the will, and petitioner an- 
swered alleging that last marriage was 
void by reason of a previous marriage 
which had not been dissolved, no further 
pleading would be permissible under this 
section and therefore evidence of estoppel 
to question the validity of the divorce 
and second marriage was properly ad- 
missible. In re Anderson’s Estate, 121 M 
515, 194 P 2d 621, 626. 


Evidence Admissible as to the Attesta- 
tion 


On the probate of a will, where the sub- 
seribing witnesses are out of the state, 
evidence that they had made statements 
contradictory of the facts contained in the 
attestation clause, and evidence that the 
reputation of such subscribing witnesses 
for honesty and integrity is bad, is ad- 
missible. Farleigh v. Kelley, 28 M 421, 
430, 72 P 756. 


Grounds for Contest 


The only specifications of grounds of 
contest of a domestic will are to be found 
in this section, and they are not designated 
as such, but as the issues which may be 
raised and which the court is required to 
try and determine. State ex rel. Ruef v. 
District Court, 34 M 96, 99, 85 P 866; In 
re Silver’s Estate, 98 M 141, 38 P 2d 277. 


Grounds for Contest—-Competency of 
Testator 


A will may be contested because of the 
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incompeteney of the decedent (this sec- 
tion). In this case, the issue raised and 
determined was whether the testator was 
mentally competent at the time he signed 
the instrument claimed by the proponents 
to be his last will and testament. In re 
Bielenberg’s Estate, 86 M 521, 528, 284 
P 546. 


Grounds for Contest—Joinder 


The grounds of contest of a domestic 
will enumerated in this section—improper 
execution, incompetency of testator, undue 
influence—are unrelated; while they may 
be joined in one contest, proof of one 
is in no manner dependent on success or 
failure of either of the other two; if 
undue influence or incompetency is shown, 
due execution of the will becomes imma- 
terial; if the document was not properly 
executed, undue influence and incompe- 
tency fade from consideration. In re 
Silver’s Estate, 98 M 141, 158, 38 P 2d 277. 


Pleadings 


Where an answer is made to objections 
interposed to the probate of a will raising 
issues of fact, it is error for the trial 
court to entertain a demurrer to such 
answer and enter judgment thereon, as the 
court is required to try and determine the 
issues joined, conducting the trial in ac- 
cordance with the provisions of the Civil 
Practice Act, and to render judgment 
either admitting the will to probate or 
rejecting it. Barney v. Hayes, 11 M 99, 
107, 27 P 384. 


Presumption against Intestacy—Liberal 
Construction 

The presumption is against intestacy, 
and it is the policy of courts to sustain 
a will if it is possible to do so, every 
reasonable presumption being indulged in 
favor of its execution, and while the 
statutory requirements with relation to 
its execution must be clearly and fully 
observed, the provisions of the statute 
and all proceedings thereunder, must under 
section 12-202, be liberally construed to 
effect its objects and promote justice. In 
re Bragg’s Estate, 106 M 132, 140, 76 P 
2d 57, explained in 114 M 258, 275, 136 
P 2d 223. 


Proof of Allegations under This Section 
in a Contest 


In a will contest, where contestants al- 
leged that petitioner and others conspired 
to defraud contestants out of their rights 
as heirs of deceased, and, pursuant to such 
conspiracy, had forged the will sought to 
be probated, evidence that, before this 
will was offered for probate, petitioner 
had procured her appointment as adminis- 
tratrix of deceased’s estate, falsely alleg- 
ing that she was his only heir, and, while 
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acting as such administratrix, had sold a 
large portion of the property of the estate 
to her husband, and that contestants had 
instituted an action to have such proceed- 
ings set aside, was properly admissible 
under this section. Farleigh v. Kelley, 28 
M 421, 429, 72 P 756. 


Review by Supreme Court 


In a will contest, the supreme court is 
concluded by findings based upon con- 
flicting evidence. If the evidence had 
been submitted to a jury, either party 
having the right to demand a trial by jury 
under this section, the verdict would have 
been conclusive, and the fact that the 
findings were made by the court does not 
change the rule. In re Noyes’ Estate, 40 
M 178, 189, 105 P 1013; In re Murphy’s 
Estate, 43 M 353, 370, 116 P 1004; Murphy 
v. Nett, 47 M 38, 58, 130 P 451. 


Right to Open and Close in Trial 


In a will contest, the contestants have 
the burden of proof, and are entitled to 
open and close. Farleigh v. Kelley, 28 
M 421, 427, 72 P 756; In re Colbert’s Es- 
tate, 31 M 461, 467, 78 P 971, 80 P 248; 
In re Murphy’s Estate, 43 M 353, 373, 116 
P 1004; In re Williams’ Estate, 50 M 142, 
158, 145 P 957. 


Security for Costs 


The provision of section 93-8623 that 
when plaintiff in an “action” is a nonresi- 
dent of this state, security for costs may 
be demanded by the defendant, the pur- 
pose being to prevent one from starting 
a groundless action and escaping the con- 
sequences of costs by reason of nonresi- 
dence, applies to will contests, such 
contests under this section beyond doubt 
being classified as ordinary civil actions. 
State ex rel. Langan v. District Court, 111 
M 178, 180, 107 P 2d 880, 181 ALR 1474. 


Testimony of One Witness Sufficient 


While subdivision 4 of section 91-107 
makes two attesting witnesses an indis- 
pensable requirement to a valid will, the 
satisfactory testimony of one witness en- 
titles the will to probate as against the 
objection of defective execution of the 
attestation clause under section 93-401-1. 
In re Bragg’s Estate, 106 M 132, 139, 76 
P 2d 57, explained in 114 M 258, 275, 136 
P 2d 223. 


Time for Filing Statement in Opposi- 
tion to Probate of Will 


One desiring to contest a will may file a 
statement of opposition to the probate of 
the will at any time prior to the hearing 
of proof of the will, and possibly the 
right may continue until the admission to 
probate. Raleigh v. District Court, 24 M 
306, 311, 61 P 991. See also State ex rel. 
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Donovan v. District Court, 25 M 355, 363, 
65 P 120. 


Trial Procedure 


The proponent of a will must first make 
out a prima facie case; that is, make such 
proof as would entitle the will to probate 
in the absence of a contest. The con- 
testant then attacks its validity, the pro- 
ponent defends the same, and the contest- 
ant rebuts the testimony of the proponent, 
who may surrebut any new testimony; 
but the contestant has the right to open 
and close. In re Colbert’s Estate, 31 M 
461, 467, 78 P 971, 80 P 248. 


Trial without a Jury 


Under this section it is clearly the duty 
of the court or judge to try the issues 
joined, without a jury, unless one is de- 
manded in the manner and within the 
time prescribed therein, and it not only re- 
quires the issues to be made up before the 
demand is made, but also that the demand 
be made a sufficient length of time before 
the hearing to secure the attendance of a 
jury. In re Tuohy’s Estate, 33 M 230, 242, 
83 P 486. 


Undue Influence—Evidence 


Evidence in an action to set aside a will 
on the ground of undue influence alleged 
to have been exercised by a _ testator’s 
niece, who was made the principal benefi- 
ciary under the will, who for the last nine 
years of the life of deceased had cared 
for him and whom he had treated as his 
own daughter, showed an entire absence 
of proof of undue influence, and therefore 
insufficient to warrant its setting aside on 
that ground. (Citing section 13-311.) Hale 
v. Smith, 73 M 481, 486, 237 P 214. 


Undue Infiuence—What Constitutes 


Undue influence, sufficient to invalidate 
a will, must be such as to control the 
mental operations of the testator, over- 
come his power of resistance and thus 


91-902. 
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cause him to adopt the will of another in 
the disposition of his property which he 
would not have made if left freely to 
act in accordance with his own pleasure. 
Hale v. Smith, 73 M 481, 486, 237 P 214. 


Validity of Certain Wills— Time for 
Attack 


The validity of a will that provides for 
the payment of debts and that appoints an 
executor, but which disposes of the bulk of 
the estate to charity, cannot be raised in a 
proceeding for the probate of the will; it 
can be determined only after the admis- 
sion of the will to probate. In re Hobbins’ 
Estate, 41 M 39, 49, 108 P 7, distinguished 
in 57 M 273, 286, 188 P 146. 


References 


In re Cummings’ Estate, 92 M 185, 199, 
11 P 2d 968; In re Smith’s Estate, 126 M 
558, 255 P 2d 687, 692; State ex rel. Reid 
v. District Court, 126 M 586, 256 P 2d 
546, 550. 


Collateral References 


Wills@277 et seq. 
95 C.J.S. Wills §§ 422-492. 
57 Am. Jur. 519, Wills, § 759 et seq. 


Right of creditor of heir to contest will. 
46 ALR 1490 and 128 ALR 963. 

Right of assignee of expectancy to con- 
test will. 112 ALR 84. 

Right of trustee named in earlier will 
to contest later will. 112 ALR 659, 

Right of executor or administrator to 
contest the will of his deceased. 31 ALR 
2d 756. 

Validity and enforceability of agree- 
ment to drop or compromise will contest 
or withdraw objections to probate, or of 
agreement to induce others to do so. 42 
ALR 2d 1319. 

Power of public administrator as _ to 
eontesting will. 56 ALR 2d 1194. 

Decedent’s spouse as a proper party 
to contest will. 78 ALR 2d 1060. 


(10033) How jury obtained and trial had. When a jury is 


demanded, the district court must impanel a jury to try the case, in the 
manner provided for impaneling juries in courts of record; and the trial 
must be conducted in accordance with the provisions of sections 98-5001 to 
93-5015. A trial by the court must be conducted as provided in sections 


93-5301 to 93-5309. 


En. Sec. 21, p. 245, L. 1877; 
21, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 21, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2341, C. Civ. Proc. 1895; re-en. 
Sec. 7398, Rev. C. 1907; re-en. Sec. 10033, 
R. GC. M. 1921. Cal. C. Civ. Proc. Sec. 1313. 


History: 
re-en. Sec. 


Compiler’s Note 
Sections 93-5012 to 93-5014, 93-5301 and 


93-5303, contained in the references re- 
ferred to in this section, were repealed by 
See. 84, Ch. 13, Laws 1961 effective Jan- 
unary 1,31963; 


Probate Proceeding of Equitable Nature 
A proceeding for the probate of a will 
is a special statutory proceeding, equitable 
in its nature and, on appeal, is governed 


87 


91-903 WILLS, SUCCESSION AND PROBATE 


by the rules applicable in a suit in equity. References 
In re Bragg’s Estate, 106 M 182, 140, 76 In re Harper’s Estate, 98 M 356, 40 P 
Pedsodte 2d 51. 


Right to Jury Trial 


An issue in a probate matter is to be 
tried and determined as an ordinary ac- 
tion, except that a jury trial is a privilege, 
and not a matter of right. In re Peter- 
son’s Estate, 49 M 96, 97, 140 P 237. 


91-9038. (10034) Verdict of jury—judgment. The jury, aiter hearing 
the case, must return a special verdict upon the issues submitted to them by 
the court, upon which the judgment of the court must be rendered, either 
admitting the will to probate or rejecting it. In either case, the proofs of 
the subscribing witnesses must be reduced to writing. If the will be 


Collateral References 

Wills@312 et seq. 

95 C.J.S. Wills § 431. 

57 Am. Jur. 608, Wills, § 924 et seq. 


admitted to probate, the judgment, will, and proofs must be recorded. 


History: En. Sec. 22, p. 245, L. 1877; 
re-en. Sec, 22, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 22, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2342, C. Civ. Proc. 1895; re-en. 
Sec. 7399, Rev. C. 1907; re-en. Sec. 10034, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1314. 


Special Interrogatories 


Under this statute the obligation rested 
upon the court to submit such issues as 
would be necessary for the proper disposi- 
tion of the case. The number and form 
of special interrogatories to be submitted 
to the jury in a will contest are matters 
lodged in the discretion of the trial court, 
so long as they are sufficient to compre- 
hend the issues involved in the ease; 
hence, where it submitted one interroga- 


91-904. 


tory on the one issue involved, to wit, the 
competency of testator at the time he 
made the will, refusal of three others 
offered by contestees on the same subject 
did not show an abuse of discretion, in 
view of the instructions given thoroughly 
covering the issue. In re Carroll’s Estate, 
59 M 403, 414, 196 P 996. 


References 

In re Hobbins’ Estate, 41 M 39, 49, 108 
JA 7 @ 

Collateral References 

Wills€322, 333, 353. 

95 C.J.S Wills §§ 441, 495. 

57 Am. Jur, 613, Wills, § 931. 


(10085) Witnesses—who and how many to be examined—proof 


of handwriting admitted, when. If the will is contested, all the subscribing 
witnesses who are present in the county, and who are of sound mind, must be 
produced and examined, and the death, absence, or insanity of any of 
them must be satisfactorily shown to the court or judge. If none of the 
subscribing witnesses reside in the county at the time appointed for proving 
the will, the court may admit the testimony of other witnesses to prove 
the sanity of the testator and the execution of the will; and, as evidence 
of the execution, it may admit proof of the handwriting of the testator 


and of the subscribing witnesses, or any of them. 


History: En. Sec. 23, p. 246, L. 1877; 
re-en. Sec. 23, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 23, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2343, C. Civ. Proc. 1895; re-en. 
Sec. 7400, Rev. C. 1907; re-en. Sec. 10035, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1315. 


Subscribing Witnesses—Admissibility of 
Evidence 


The provisions defining the term ‘“wit- 
nesses,” and the circumstances under which 
contradictory statements may be shown, 
are modified by this section to the extent 
that the exigency of the case permits the 
statement of the subscribing witnesses 


contained in the attestation clause, though 
not made under oath, to be received as 
primary evidence, or, in other words, per- 
mits the dead or absent witnesses to 
speak through the instrumentality of the 
statute itself, that its requirements have 
been fully met. Farleigh v. Kelley, 28 M 
421, 431, 72 P 756. 

Where the attesting witnesses to a will 
are present in the county, they must, in a 
contest, be called and examined, and other 
testimony to prove the will cannot be 
received to the exclusion of theirs. Where, 
however, one is absent and his deposition 
is introduced, evidence of one not an at- 
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testing witness may properly be received 
to supplement the testimony of the sub- 
scribing witness who is present at the 
hearing. In re Williams’ Estate, 50 M 


91-907 


would otherwise be impossible to obtain. 
This view is further emphasized by the 
language of this section. Farleigh v. 
Kelley, 28 M 421, 431, 72 P 756. 


142, 151, 145 P 957. 

Collateral References 
Wills€292 et seq., 322. 

95 C.J.S. Wills § 411 et seq. 


Admissibility and credibility of the 
testimony of subscribing witness tending 
to impeach execution of will or testamen- 
tary capacity of testator. 79 ALR 394. 

Necessity of affirmative evidence of 
testamentary capacity to make prima facie 
case in will contest. 110 ALR 675. 


Subscribing Witnesses—Proof of Sig- 
nature 

The proof of the genuineness of the sig- 
nature of the dead or absent subscribing 
witnesses to the attestation clause of a 
will, when one is appended, is evidence in 
the case that all the facts recited in it, and 
which are prerequisites to the due execu- 
tion of the will, actually took place as 
therein set forth, and supplies the proof 
which in many, if not in most, instances it 


91-905. (10036) Testimony reduced to writing for future evidence. 
The testimony of each witness, reduced to writing and signed by him, shall 
be good evidence in any subsequent contests concerning the validity of the 
will, or the sufficiency of the proof thereof, if the witness be dead, or has 
permanently removed from this state. 


History: En. Sec. 24, p. 246, L. 1877; References 
re-en. Sec. 24, 2nd Div. Rev. Stat. 1879; In re Bragg’s Estate, 106 M 132, 136, 
re-en. Sec, 24, 2nd Div. Comp. Stat. 1887; 76 p 94 57. 


re-en. Sec. 2344, C. Civ. Proc. 1895; re-en. 
Sec. 7401, Rev. C. 1907; re-en. Sec. 10036, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1316. 


Collateral References 


Wills¢294. 
95 OJ.S. Wills § 411. 


91-906. (10037) If proved, certificate to be attached. If the court or 
judge is satisfied, upon the proof taken, or from the facts found by the jury, 
that the will was duly executed, and that the testator at the time of its 
execution was of sound and disposing mind, and not acting under duress, 
menace, fraud, or undue influence, a certificate of the proof and the facts 
found, signed by the judge, and attested by the seal of the court, must 
be attached to the will. 

History: En. Sec. 25, p. 246, L. 1877; 
re-en. Sec. 25, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 25, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2345, C. Civ. Proc. 1895; re-en. 


Sec. 7402, Rev. C. 1907; re-en. Sec. 10037, 
Reown 1021, Cal. C. Civ. Proc. Sec. 1317. 


Admission to Probate 

This section shows how the will is ad- 
mitted to probate. In re Hobbins’ Estate, 
41 M 39, 49, 108 P 7. 


Collateral References 


Wills€354. 
95 C.J.S. Wills § 499. 


91-907. (10038) Will and proof to be filed and recorded. The will, and 
a certificate of the proof thereof, must be filed and recorded by the clerk, and 
the same, when so filed and recorded, shall constitute part of the record 
in the cause or proceeding. All testimony shall be filed by the clerk. 


History: En. Sec. 26, p. 246, L. 1877; Cross-Reference 
re-en. Sec. 26, p. 197, 2nd Div. Rev. Stat. Index of wills, sec. 16-2905. 
1879; re-en. Sec. 26, 2nd Div. Comp. Stat. 
1887; amd. Sec. 2346, C. Civ. Proc. 1895; 
re-en. Sec. 7403, Rev. C. 1907; re-en. Sec. 
10038, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1318. 


References 

Raleigh v. District Court, 24 M 306, 
311, 61 P 991; Farleigh v. Kelley, 28 M 
421, 427, 72 P 756; In re Colbert’s Estate, 
31 M 461, 467, 78 P 971. 
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CHAPTER 10 
PROBATE OF FOREIGN WILLS 


Section 91-1001. Wills proved in other states to be recorded, when and where. 


91-1002. Proceedings on production of foreign will. 
91-1003. Hearing proofs of probate of foreign will. 
91-1001. (10039) Wills proved in other states to be recorded, when 


and where. All wills duly proved and allowed in any other of the United 
States, or in any foreign country or state, may be allowed and recorded 
in the district court of any county in which the testator shall have left any 
estate, provided however, that the primary probate of any will of any 
testator who, at the time of his death, was a resident of Montana and left 
estate therein, must be had in the county of his residence in this state, and 


may not be proved and admitted as a foreign will. 


En. Sec. 27, p. 246, L. 1877; 
27, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 27, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2350, C. Civ. Proc. 1895; re-en. 
Sec. 7404, Rev. C. 1907; re-en. Sec. 10039, 
R. C. M. 1921; amd. Sec. 1, Ch. 44, L. 
1939; amd. Sec. 1, Ch. 56, L. 1953. Cal. 
C. Civ. Proc. Sec. 1322. 


History: 
re-en. Sec. 


Conclusiveness of Decree 


A decree of a court admitting a will to 
probate establishes such instrument as a 
will, and while the decree may be subject 
to attack in a proper proceeding, and 
open to review on appeal, yet, until set 
aside, such decree is conclusive of all facts 
necessary to the validity of the will. State 
ex rel. Ruef v. District Court, 34 M 96, 
102, 85 P 866, distinguished in 125 M 95, 
103, 232 P 2d 328. 


Original Probate in State of Testator’s 
Domicile 


It is the policy of the state to retain 
original jurisdiction of the probate of 
the wills of its residents, and it is not 
required, under the full faith and credit 
clause of the constitution, to permit such 
a will to be probated first in another state 
and then grant ancillary administration on 
the foreign record. In re Mauldin’s Estate, 
69 M 132, 135 et seq., 220 P 1102. 


91-1002. 


A will made in another state by a resi- 
dent of Montana is subject to probate 
under section 91-701, relating to domestic 
wills, though proved and allowed in the 
foreign state, and not under sections 91- 
1001 to 91-1003, providing the manner in 
which a foreign will upon the production 
of a duly authenticated copy thereof and 
its probate in another state may be ad- 
mitted to probate in this state. In re 
Mauldin’s Estate, 69 M 132, 135 et seq., 
220 P 1102. 

Where at the time of decedent’s death 
his alleged will was a domestic document 
in Montana wherein decedent was domi- 
ciled and left estate and not a foreign 
writing of some person residing and dom- 
iciled in some other state or foreign 
country, the filing, offering for probate 
and proving of such domestic will is gov- 
erned by the provisions of sections 91-701, 
91-801 to 91-812, 91-901 to 91-907 and not 
by the provisions of sections 91-1001, 91- 
1002 and 91-1003. In re Smith’s Estate, 
126 M 558, 255 P 2d 687, 691. 


Collateral References 


Wills@238-246. 
95 C.J.S. Wills §§ 341-345, 350, 585. 


(10040) Proceedings on production of foreign will. When a 


copy of the will and probate thereof duly authenticated shall be produced by 
the executor, or by any other person, with a petition for letters, the same 
must be filed, and a court or judge must proceed to hear said petition and 
no notice of the hearing of said petition need be given. Provided further that 
all orders heretofore made admitting foreign wills to probate wherein the 
executor or any heir has requested in writing the appointment of the person 
who was appointed are hereby declared valid, whether notice of the hearing 
was given or not. 


History: En. Sec. 28, p. 246, L. 1877; 
re-en. Sec. 28, 2nd Div. Rev. Stat. 1879; 


re-en. Sec. 28, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2351, C. Civ. Proc. 1895; re-en. 
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Sec. 7405, Rev. C. 1907; re-en. Sec. 10040, 
mee ieaeiget; amd. Sec. 1, Ch. 192, L. 
1935; amd. Sec. 1, Ch. 187, L. 1943. Cal. 
C. Civ. Proc. Sec. 1323. 


Authenticated Copy of Will 


The filing of a petition for the probate 
of a foreign will unaccompanied “by a 
copy of the will duly authenticated,” as 
required by this section, did not confer 
jurisdiction upon the district court to 
make an order admitting it to probate in 
this state. Henderson v. Daniels, 62 M 
363, 376, 205 P 964, overruled on another 
point in 86 M 33, 43, 281 P 753. 

Under this section and 93-1001-17, an at- 
testation by the clerk of a probate court 
of another state that papers constituting 
the record of proceedings in that court 
were true and correct copies of the will 
and its probate there, without a certificate 
of the judge “that the attestation is in 
due form,” was insufficient to entitle them 
to be admitted in evidence in this state, 
not being duly authenticated as required 
by this section. Henderson v. Daniels, 62 
M 363, 376, 205 P 964, overruled on an- 
other point in 86 M 33, 438, 281 P 753. 

Where the decedent was domiciled in 
Montana and left an estate, the statutory 
requirements prescribed in chapter 8 of 
Title 91, relating to the offering of the 
will to probate, notice, and the opportu- 
nity to contest, may not be circumvented 


91-1003. 


91-1003 


and evaded by the simple device of first 
offering decedent’s alleged will for pro- 
bate in California, where decedent also 
left some property, and then returning to 
Montana, the state of decedent’s residence 
and domicile, with an authenticated copy 
of the probate proceedings had in Cali- 
fornia and thereupon, without any notice 
whatever to the heirs, legatees, and de- 
visees resident in Montana, obtaining an 
order admitting the alleged will to pro- 
bate and granting letters of administra- 
tion, merely upon the presentation of a 
petition therefor and the submission of 
the authenticated copy of the California 
proceedings. In re Smith’s Estate, 126 
M 558, 255 P 2d 687, 692. 


Probate of Foreign Will 


While the code does not in express terms 
provide for the probate of a will executed 
in another state, is does so impliedly by 
this section, which makes provision for a 
hearing of such application and notice 
thereof. State ex rel. Ruef v. District 
Court, 34 M 96, 99, 85 P 866. 


References 


In re Mauldin’s Estate, 69 M 132, 135 
et seq., 220 P 1102; In re Coppock’s Estate, 
72 M 431, 433, 234 P 258, 39 ALR 1152. 


Collateral References 
57 Am. Jur. 624, Wills, § 954 et seq. 


(10041) Hearing proofs of probate of foreign will. If, on the 


hearing, it appears upon the face of the record that the will has been proved, 
allowed, and admitted to probate in any other of the United States, or 
in any foreign country, and that it was executed according to the law of 
the place in which the same was made, or in which the testator was at the 
time domiciled, or in conformity with the laws of this state, it must be 
admitted to probate, and have the same force and effect as a will first 
admitted to probate in this state, and letters testamentary or of adminis- 


tration issued thereon. 


History: En. Sec. 29, p. 247, L. 1877; 
re-en. Sec. 29, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 29, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2352, C. Civ. Proc. 1895; re-en. 
Sec. 7406, Rev. C. 1907; re-en. Sec. 10041, 
R. CG. M. 1921. Cal. C. Civ. Proc. Sec, 1324. 


Findings by Trial Court 


While no particular grounds of contest- 
ing an application for the probate of a 
foreign will are expressly designated in 
the code, this section does enumerate the 
findings which the trial court must make 
before admitting such will to probate, and 


these may be accepted as questions with 
respect to which issues may be raised, and 
therefore the grounds of such contest. 
State ex rel. Ruef v. District Court, 34 M 
96, 99, 85 P 866. 


References 


In re Mauldin’s Estate, 69 M 132, 135 et 
seq., 220 P 1102; In re Coppock’s Estate, 
72 M 431, 433, 234 P 258, 39 ALR 1152; 
In re Gift’s Estate, 125 M 95, 232 P 2d 328, 
332; In re Smith’s Estate, 126 M 558, 255 
P 2d 687, 691. 
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WILLS, SUCCESSION AND PROBATE 


CHAPTER 11 


PROBATE PROCEEDINGS—CONTESTING WILLS AFTER PROBATE 


Section 91-1101. 


The probate may be contested within six months. 


Petitions to revoke probate of will tried by jury or court—judgment. 
On revocation of probate, powers of executor, etc., cease, but not liable 


Probate—when conclusive—six months after removal of disability 


91-1102. Citation to be issued to parties interested. 
91-1103. The hearing had on proof of service. 
91-1104. 
91-1105. 

for acts in good faith. 
91-1106. Costs and expenses—by whom paid. 
91-1107. 

given to infants and others. 

91-1101. 


(10042) The probate may be contested within six months. 


When a will has been admitted to probate, any person interested may, 
at any time within six months after such probate, contest the same or the 
validity of the will. For that purpose he must file in the court in which the 
will was proved a petition in writing, containing his allegations against 
the validity of the will or against the sufficiency of the proof, and praying 


that the probate may be revoked. 


History: En. Sec. 30, p. 247, L. 1877; 
re-en. Sec. 30, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 30, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2360, C. Civ. Proc. 1895; re-en. 
Sec. 7407, Rev. C. 1907; re-en. Sec. 10042, 
R. C. M. 1921; amd. Sec. 1, Ch. 19, L. 1963. 
Cal. C. Civ. Proc. Sec. 1327. 


Federal Court without Jurisdiction 


Federal court was without jurisdiction 
to set aside decree of probate court of 
state when law provided ample means for 
revision and correction of probate decrees 
by probate courts themselves. Montgomery 
v. Gilbert, 77 F 2d 39. 


Issuance of Citation 


Petition contesting will was properly 
dismissed where citation was not issued 
within the specified time following admis- 
sion of the will to probate. In re Fiedler’s 
Estate, 140 M 22, 367 P 2d 560, 561. 


Persons Authorized to Contest Probate 


Only those who, but for the will, would 
succeed in some degree to the decedent’s 
estate, are authorized to contest or seek 
revocation of the probate of a will. State 
ex rel. Donovan v. District Court, 25 M 
350, 365, 65 P 120; In re Pepin’s Estate, 
53 M 240, 246, 163 P 104. 


Revocation of Probate 


An order sustaining a demurrer to peti- 
tion for revocation of the probate of a 
subsequent will is an appealable order 
under section 93-8003. In re Maricich’s 
Estate, 140 M 319, 371 P 2d 354, 355. 


A proceeding for revocation of probate 
of a will can be maintained by a trustee 
under a prior will. In re Maricich’s Es- 
tate, 140 M 319, 371 P 2d 354, 356. 


Setting Aside for Extrinsic Fraud— 
Equity 

One desiring to contest or set aside the 
probate of a will under this section (prior 
to 1963 amendment) must act within one 
year after probate; any proceeding there- 
after in that behalf (in the instant case 
on the ground that probate was secured 
by extrinsic fraud) is addressed to the 
equitable jurisdiction of the district court. 
Minter v. Minter, 103 M 219, 228, 62 P 
2d 233. 


While courts of equity have inherent 
power to set aside judgments or decrees 
obtained by fraud, the fraud justifying 
action must be extrinsic or collateral to 
the matter tried by the court; evidence 
showing intrinsic fraud is insufficient to 
warrant relief. Minter v. Minter, 103 M 
219, 228, 62 P 2d 233. 


Statute of Limitations 


On the expiration of statutory period 
within which a will after probate may be 
contested, which is in effect a statute of 
limitations, the running of which com- 
mences with the date of the admission of 
the will to probate, the probate becomes 
final and is not open to either direct or 
collateral attack. In re Murphy’s Estate, 
57 M 273, 188 P 146. 


References 


Raleigh v. District Court, 24 M 306, 315, 
61 P 991; In re Toomey’s Estate, 96 M 
489, 496, 31 P 2d 729; In re Silver’s Estate, 
98 M 141, 38 P 2d 277; State ex rel. Hill 
v. District Court, 126 M I, 242 30Reag 
850, 851, 31 ALR 2d 749; In re Hardy’s 
Estate, 133 M 536, 326 P 2d 692. 
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Collateral References 
Wills€225, 260, 278 et seq. 
95 C.J.S. Wills § 327. 


91-1102. (10043) Citation to be issued to parties interested. Upon filing 
the petition, a citation must be issued to the executors of the will, or to the 
administrators with the will annexed, and to all the legatees and devisees 
mentioned in the will, and heirs residing in the state, so far as known to 
the petitioner, or to their guardians, if any of them are minors, or to their 
personal representatives, if any of them are dead, requiring them to appear 
before the court or judge on some day therein specified to show cause 


Decedent’s spouse as a proper party to 
contest will. 78 ALR 2d 1060. 


why the probate of the will should not be revoked. 


Pistotyewm rn, Sec, ol, p. 247, L. 1877; 
re-en, Sec. 31, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 31, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2361, C, Civ. Proc. 1895; re-en. 
Sec. 7408, Rev. C. 1907; re-en. Sec. 10043, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1328. 


Executor 


Executor was a necessary and proper 
party defendant to proceeding to deter- 
mine heirship which also seeks revocation 
of the probate of the will and to have the 
will declared invalid. That being the case, 
citation to the executor to appear should 
have been issued and served. It was not 
done but he came in voluntarily and an- 


Bernheim’s Estate, 82 M 198, 206, 266 P 
378, 57 ALR 1169. 


Nonresident Heirs 


This section seems to indicate that heirs 
not residing within the state are not 
entitled to notice of a contest. In re 
Hardy’s Estate, 1383 M 536, 326 P 2d 
692. 


Timely Issuance of Citation 


Petition contesting will was properly 
dismissed where citation was not issued 
within the specified time following admis- 
sion of the will to probate. In re Fiedler’s 
Estate, 140 M 22, 367 P 2d 560, 561. 


swered and his answer was permitted to 
stand, as was proper. Being lawfully and 
properly a defendant, the executor had a 
right to defend in the trial court. In re 


Collateral References 


Wills@=270, 
95 CJ.S. Wills § 510. 


91-1103. (10044) The hearing had on proof of service. At the time ap- 
pointed for showing cause, or at any time to which the hearing is postponed, 
personal service of the citations having been made upon any persons 
named therein, the court or judge must proceed to try the issues of fact 
joined in the same manner as in an original contest of a will. 

Tistory-) Bn, sec. 32, p. 247, L. 1877; 
re-en. Sec. 32, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 32, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2362, C. Civ. Proc. 1895; re-en. 


Sec. 7409, Rev. C. 1907; re-en. Sec. 10044, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1329. 


91-1104. (10045) Petitions to revoke probate of will tried by jury or 
court—judgment. In all cases of petitions to revoke the probate of a will, 
wherein the original probate was granted without a contest, on written de- 
mand of either party, filed three days prior to the hearing, a trial by jury 
must be had as in eases of the contest of an original petition to admit a will 
to probate. If, upon hearing the proofs of the parties, the jury shall find, 
or, if no jury is had, the court or judge shall decide, that the will is for 
any reason invalid, or that it is not sufficiently proved to be the last will 
of the testator, the probate must be annulled and revoked. 

History: En. Sec. 33, p. 248, L. 1877; re-en. Sec. 2363, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 33, 2nd Div. Rev. Stat. 1879; Sec. 7410, Rev. C. 1907; re-en. Sec. 10045, 
re-en, Sec. 33, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1330. 
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Collateral References 
Wills@312 et seq. 
95 C.J.S. Wills § 328. 


91-1105 WILLS, SUCCESSION AND PROBATE 


References Collateral References 
In re Hardy’s Estate, 183 M 443, 325 P Wills€316-318. 
2d 694. 95 C.J.S. Wills § 582. 
91-1105. (10046) On revocation of probate, powers of executor, etc., 


cease, but not liable for acts in good faith. Upon the revocation being made, 
the powers of the executor or administrator with the will annexed must 
cease; but such executor or administrator shall not be liable for any act 


done in good faith previous to the revocation. 


History: En. Sec. 34, p. 248, L. 1877; 
re-en. Sec. 34, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 34, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2364, C. Civ. Proc. 1895; re-en. 
Sec. 7411, Rev. C. 1907; re-en. Sec. 10046, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1331. 


Acts in Good Faith 


Action of administrator under the will 
in resisting revocation of probate was not 
in good faith so as to exempt him from 
payment of costs under section 91-1106 
where one of the grounds for revocation of 
probate was undue influence by the admin- 
istrator and where the probate was re- 
voked for this reason. In re Hardy’s Es- 
tate, 133 M 443, 325 P 2d 694. 


91-1106. 


Letters of Administration 


Upon revocation of probate for undue 
influence, letters of administration granted 
on the probate must be revoked. In re 
Hardy’s Estate, 133 M 443, 325 P 2d 694. 


Special Administrator 


Upon the removal of an executor a spe- 
cial administrator should be appointed to 
reacquire or secure the corpus of the 
estate. State ex rel. Kuburich v. District 
Court, 141 M 532, 380 P 2d 204, 207. 


Collateral References 


Executors and Administrators¢=31, 539. 

33 C.J.S. Exeeutors and Administrators 
§ 78; 34 C.J.S. Executors and Administra- 
tors §§ 1039, 1065, 1066. 


(10047) Costs and expenses—by whom paid. The fees and 


expenses must be paid by the party contesting the validity or probate of 
the will, if the will in probate is confirmed. If the probate is revoked, the 
costs must be paid by the party who resisted the revocation, or out of the 


property of the decedent, as the court directs. 


History: En. Sec. 35, p. 248, L. 1877; 
re-en. Sec. 35, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 35, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2365, C. Civ. Proc. 1895; re-en. 
Sec. 7412, Rev. C. 1907; re-en. Sec. 10047, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1332. 


Attorneys’ Fees 


Attorneys’ fees incurred by a devisee 
under a will to defend a contest thereof 
are not allowable as costs and disburse- 
ments within the purview of section 93- 
8601 et seq., nor under this section and 
section 91-4318, out of the assets of the 
estate. In re Baxter’s Estate, 94 M 257, 
268 et seq., 22 P 2d 182, explained in 114 
M 258, 279, 280, 186 P 2d 223. 


If contest of a will previously admitted 
to probate is successful, costs may be 
chargeable against the executor who re- 
sisted revocation or, in the discretion of 
the court, may be taken from the assets of 
the estate, but attorneys’ fees for services 
in defense of a will contest are not in- 
cluded within the term “costs,” and hence 
such fees cannot be recovered from the 
estate. In re Kesl’s Estate, 117 M 377, 383, 
161 P 2d 641. 


Law Governing 


In matters relating to a will contest 
after probate this section controls over 
the general statute, section 91-3405, with 
respect to expenses and costs. In re Kesl’s 
Estate, 117 M 377, 383, 161 P 2d 641. 


Legislative Intent 


Under this section legislature intended 
that, when the will is revoked, no liability 
should attach other than the costs, as 
judicially determined and defined by the 
supreme court. In re Kesl’s Estate, 117 M 
377, 383, 161 P 2d 641. 


Persons or Property Liable for Costs 


Under this section, the trial court may 
in its discretion order that the costs inci- 
dent to the revocation of the probate of a 
will be paid out of the property of the 
decedent if the revocation was resisted in 
good faith and upon substantial grounds, 
or, in case of bad faith and without justi- 
fication, tax them against the party who 
resisted revocation. In re Carroll’s Estate, 
59 M 403, 415, 196 P 996. 

When probate is revoked on the ground 
of undue influence by the person who re- 
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sisted revocation, the costs must be paid 
by that party even though he was admin- 
istrator under the will and would not, 
under section 91-1105, be liable for good 
faith acts during his administration. In 
re Hardy’s Estate, 133 M 443, 325 P 2d 
694, 


Persons or Property Liable for Costs— 
Executors 


Where executors would have been remiss 
in the performance of their duty had 
they not made defense against the attack 
upon the will sought to be set aside, and 
there was ample justification for the de- 
fense, the district court abused its 
discretion in taxing the costs against 


91-1107. 


DESTROYED WILLS 91-1107 


executors individually. In re 
Estate, 59 M 4038, 415, 196 P 996. 


Carroll’s 


References 


In re Mickich’s Estate, 114 M 258, 278, 
136 P 2d 223; State ex rel. Kuburich v. 
District Court, 141 M 532, 380 P 2d 204, 
206. 


Collateral References 


Wills@>405. 
95 C.J.S. Wills § 567. 


Right to allowance out of estate of at- 
torneys’ fees incurred in attempt to estab- 
lish or defeat will. 40 ALR 2d 1407. 


(10048) Probate—when conclusive—six months after removal 


of disability given to infants and others. If no person, within six months 
after the probate of a will, contest the same or the validity thereof, the 
probate of the will is conclusive; saving to infants and persons of unsound 
mind a like period of six months after their respective disabilities are re- 


moved. 


History: En. Sec. 36, p. 249, L. 1877; 
re-en. Sec. 36, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 36, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2366, C. Civ. Proc. 1895; re-en. 
Sec. 7413, Rev. C. 1907; re-en. Sec. 10048, 
R. C. M. 1921; amd. Sec. 2, Ch. 19, L. 1963. 
Cal. C. Civ. Proc. Sec. 1333. 


Federal Court without Jurisdiction 


Federal court was without jurisdiction 
to set aside decree of probate court of 
state when law provided ample means for 
revision and correction of probate decrees 
by probate courts themselves. Montgom- 
ery v. Gilbert, 77 F 2d 39. 


Objections to Probate 


Where a testator had no resident heirs, 
the state was entitled to file objections to 
the probate of the will before the expira- 
tion of five years from testator’s death; 
otherwise the right to contest would be 
barred by this section. State ex rel. Don- 
ovan v. District Court, 25 M 355, 366, 
65 P 120. See also State ex rel. Donovan 
v. Ledwidge, 27 M 197, 203, 70 P 511. 


Opening or Vacating Decree 


An heir who has acquiesced in the set- 
tlement and final distribution of an estate 
is estopped to call such settlement and 
distribution in question, or to compel the 
return of, or an accounting for, the prop- 
erty thus parted with by the executor or 
administrator in good faith. Spencer v. 
Spencer, 31 M 631, 638, 79 P 320. 

The successful contest of a will, after 
probate and distribution of the estate, by 
a minor on coming of age, operates only 
in his favor, and not in favor of those 
heirs who have lost their right to contest 
by a failure to institute proper proceedings 
within the time allowed by this section. 
Spencer v. Spencer, 31 M 631, 637, 79 
P 320. 


Collateral References 


Wills@423-434. 
95 C.J.S. Wills § 581 et seq. 


CHAPTER 12 


PROBATE OF LOST OR DESTROYED WILLS AND OF NUNCUPATIVE WILLS 


Section 91-1201. 
91-1202. 
91-1203. 
91-1204. 


Proof of lost or destroyed will to be taken. 

Must have been in existence at time of death. 

To be certified, recorded and letters thereon granted. 

Court to restrain injurious acts of executors or administrators during 


proceedings to prove lost will. 


91-1205. 
91-1206. 
91-1207. 


Nuncupative wills—when and how admitted to probate. 
Additional requirements in probate of nuncupative wills. 
Contests and appointments to conform to provisions as to other wills. 
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91-1201 WILLS, SUCCESSION AND PROBATE 


91-1201. (10049) Proof of lost or destroyed will to be taken. When- 
ever any will is lost or destroyed, the district court must take proof of the 
execution and validity thereof, and establish the same; notice to all persons 
interested being first given, as prescribed in regard to proofs of wills as in 
other cases. All the testimony given must be reduced to writing, and signed 
by the witnesses. 


History: En. Sec. 37, p. 249, L. 1877; Collateral References 
re-en, Sec. 37, 2nd Div. Rev. Stat. 1879; Wills@=231-237. 
re-en. Sec, 37, 2nd Div. Comp. Stat. 1887; 95 O.J.S. Wills § 335 et seq. 
re-en. Sec. 2370, C. Civ. Proc. 1895; re-en. 57 Am. Jur. 634, Wills, § 969 et seq. 
Sec. 7414, Rev. C. 1907; re-en. Sec. 10049, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1338. Establishment of will lost before testa- 
tor’s death. 34 ALR 1304 and 126 ALR 
References 1130: 
In re Colbert’s Estate, 31 M 461, 467, Proof of due execution of lost will. 41 
(iP ee AE ALR 2d 393. 


91-1202. (10050) Must have been in existence at time of death. No will 
shall be proved as a lost or destroyed will, unless the same is proved to have 
been in existence at the time of the death of the testator, or is shown to 
have been fraudulently destroyed in the lifetime of the testator, nor unless 
its provisions are clearly and distinctly proved by at least two credible 
witnesses. 


History: En. Sec. 38, p. 249, L. 1877; References 
re-en. Sec. 38, 2nd Div. Rev. Stat. 1879; In re Colbert’s Estate, 31 M 461, 467, 
re-en. Sec. 38, 2nd Div. Comp. Stat. 1887; 7g p 971. 
re-en, Sec, 2371, C. Civ. Proc. 1895; re-en. 
Sec. 7415, Rev. C. 1907; re-en. Sec. 10050, Collateral References 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1339. Wills@=233, 234, 302 (8). 


95 C.J.S. Wills § 335 et seq. 


91-1203. (10051) To be certified, recorded and letters thereon granted. 
When a lost will is established, the provisions thereof must be distinctly 
stated and certified by the judge, under his hand and the seal of the court, 
and the certificate must be filed and recorded as other wills are filed and 
recorded, and letters testamentary or of administration, with the will 
annexed, must be issued thereon in the same manner as upon wills pro- 
duced and duly proved. The testimony must be reduced to writing, signed, 
certified, and filed as in other cases, and shall have the same effect as 
evidence as provided in section 91-905. 


History: En. Sec. 39, p. 249, L. 1877; Collateral References 
re-en. Sec. 39, 2nd Div. Rev. Stat. 1879; Wills€=345-354. 
re-en. Sec. 39, 2nd Div. Comp. Stat. 1887; 95 C.J.S. Wills §§ 335-339. 
re-en. Sec. 2372, C. Civ. Proc. 1895; re-en. 
Sec. 7416, Rev. C. 1907; re-en. Sec. 10051, Secondary evidence of due execution of 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1340. lost will. 41 ALR 2d 399. 
References 
In re Colbert’s Estate, 31 M 461, 467, 
18. 297): 


91-1204. (10052) Court to restrain injurious acts of executors or ad- 
ministrators during proceedings to prove lost will. If, before or during the 
pendency of an application to prove a lost or destroyed will, letters of ad- 
ministration are granted on the estate of the testator, or letters testamentary 
of any previous will of the testator are granted, the court may restrain the 
administrators or executors, so appointed, from any acts or proceedings 
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EXECUTORS AND ADMINISTRATORS 91-1207 


which would be injurious to the legatees or devisees claiming under the 
lost or destroyed will. 


History: En. Sec. 40, p. 249, L. 1877; Collateral References 
re-en. Sec. 40, 2nd Div. Rev. Stat. 1879; Executors and Administrators¢>76 
re-en. Sec. 40, 2nd Div. Comp. Stat. 1887; 33 C.J.S. Executors and Administrators 
re-en. Sec. 2373, C. Civ. Proc. 1895; re-en. § 147. 
Sec. 7417, Rev. C. 1907; re-en. Sec. 10052, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1341. 


91-1205. (10053) Nuncupative wills—when and how admitted to 
probate. Nuncupative wills may at any time, within six months after the 
testamentary words are spoken by the decedent, be admitted to probate, on 
petition and notice as provided in sections 91-801 to 91-812. The petition, 
in addition to the jurisdictional facts, must allege that the testamentary 
words, or the substance thereof, were reduced to writing within thirty days 
after they were spoken, which writing must accompany the petition. 


History: En. Sec. 41, p. 249, L. 1877; Collateral References 
re-en. Sec. 41, 2nd Div. Rev. Stat. 1879; WillsG146, 209, 260, 274. 
re-en. Sec. 41, 2nd Div. Comp. Stat. 1887; 95 CJS. Wills § 312. 


re-en. Sec. 2380, C. Civ. Proc. 1895; re-en. 
Sec. 7418, Rev. C. 1907; re-en. Sec. 10053, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1344. 

91-1206. (10054) Additional requirements in probate of nuncupative 
wills. The district court or judge must not receive or entertain a petition 
for the probate of a nuncupative will until the lapse of ten days from the 
death of the testator, nor must such petition at any time be acted on until 
the testamentary words are, or their substance is, reduced to writing and 
filed with the petition, nor until the surviving husband or wife, if any, 
and all other persons resident in the state or county, interested in the 
estate, are notified as hereinbefore provided. 


History: En. Sec. 42, p. 250, L. 1877; Collateral References 
re-en. Sec. 42, 2nd Div. Rev. Stat. 1879; Wills€>146, 259, 269. 
re-en. Sec. 42, 2nd Div. Comp. Stat. 1887; 94 CJ.S. Wills §217; 95 CJ.S. Wills 


amd. Sec. 2381, C. Civ. Proc. 1895; re-en. gg 312, 369. 
Sec. 7419, Rev. C. 1907; re-en. Sec. 10054, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1345. 


91-1207. (10055) Contests and appointments to conform to provisions 
as to other wills. Contests of the probate of nuncupative wills, and ap- 
pointments of executors and administrators of the estate devised thereby, 
must be had, conducted, and made as hereinbefore provided in cases of the 
probate of written wills. 


History: En. Sec. 43, p. 250, L. 1877; References 
re-en. Sec. 43, 2nd Div. Rev. Stat. 1879; In re Davis’ Estate, 27 M 490, 496, 71 
re-en. Sec, 43, 2nd Div. Comp. Stat. 1887; p 757, 
amd. Sec. 2382, C. Civ. Proc. 1895; re-en. 
Sec. 7420, Rev. C. 1907; re-en. Sec. 10055, Collateral References 


R. GC. M. 1921. Cal. C. Civ. Proc. Sec. 1346. Wills@=209 et seq. 
95 C.J.S. Wills § 376 et seq. 


CHAPTER 13 


PROBATE PROCEEDINGS—EXECUTORS AND ADMINISTRA TORS—ISSUANCE 
OF LETTERS TESTAMENTARY AND OF ADMINISTRATION 


Section 91-1301. To whom letters on proved will to issue. _ : 
91-1302. Who are incompetent as executors or administrators—letters with will 
annexed to issue, when. 
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91-1303. Interested parties may file objections. 
91-1304. Authority of unmarried woman not extinguished by her marriage— 
appointment of married woman. 
91-1305. Executor of an executor, 
91-1306. Letters testamentary to a minor or person absent from state. 
91-1307. Acts of a portion of executors valid. 
91-1308. Authority of administrators with will annexed—letters—how issued. 
91-1309. Form of letters testamentary. 
91-1310. Form of letters of administration with the will annexed. 
91-1311. Form of letters of administration. 
91-1312. Transcript of court minutes to be evidence. 
91-1301. (10056) To whom letters on proved will to issue. The court or 


judge admitting a will to probate, after the same is proved and allowed, 
must issue letters thereon to the persons named therein as executors, who 
are competent to discharge the trust, who must appear and qualify, unless 


objection is made, as provided in section 91-1308. 


History: En. Sec. 44, p. 250, L. 1877; 
re-en. Sec. 44, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 44, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2400, C. Civ. Proc. 1895; re-en. 
Sec. 7421, Rev. C. 1907; re-en. Sec. 10056, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1349. 


Cross-Reference 


Motor vehicles, transfer of title, dis- 
pensing with probate proceedings, see. 53- 
109. 


Designation of Person to Name Executor 


Where testatrix provided that “the 
nominee of the Roman Catholic Bishop” 
act as executor the court was required to 
appoint the person nominated by such 
bishop as executor and could not appoint 
another as administrator with the will 
annexed. In re Effertz’ Estate, 123 M 45, 
207 P 2d 1151, 1154, 11 ALR 2d 1278. 


References 


In re Hansen’s Estate, 126 M 522, 254 
P 2d 1073, 1075. 


91-1302. 


Collateral References 


Executors and Administrators¢-14, 20. 

33 C.J.S. Executors and Administrators 
§ 23-27. 

21 Am. Jur, 419-428, Executors and Ad- 
ministrators, §§ 82-95. 


Nature of residence contemplated by 
statute or rule making residence within 
the state qualification of executor or ad- 
ministrator. 18 ALR 581. 

Preference respecting executor or admin- 
istrator in favor of person in deferred 
class of next of kin named in the statute, 
but not beneficially interested in particu- 
lar estate. 70 ALR 1466. 

Power of court to refuse letters testa- 
mentary to one named in will as executor, 
absent specific statutory disqualifications. 
95 ALR 828. 

Propriety of appointing or refusing to 
appoint as executor or administrator one 
who had become an executor de son tort. 
157 ALR 237. 

Physical condition as affecting compe- 
tency to act as executor or administrator. 
158 ALR 296. 


(10057) Who are incompetent as executors or administrators— 


letters with will annexed to issue, when. No person is competent to serve 
as executor who, at the time the will is admitted to probate, is: 


1. Under the age of majority ; 


2. Convicted of an infamous crime; 
3. Adjudged by the court or judge incompetent to execute the duties 
of the trust by reason of drunkenness, improvidence, or want of under- 


standing or integrity. 


If the sole executor or all the executors are incompetent, or renounce, 


or fail to apply for letters, or to appear and qualify, letters of administra- 
tion, with the will annexed, must be issued as designated and provided 
for the grant of letters in cases of intestacy. 

History: En. Sec. 45, p. 250, L. 1877;  re-en. Sec. 2401, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 45, 2nd Div. Rev. Stat. 1879; Sec. 7422, Rev. C. 1907; re-en. Sec. 10057, 
re-en. Sec. 45, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1350, 
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References 


In re Connor’s Estate, 16 M 465, 466, 41 
P 271; In re Kern’s Estate, 96 M 443, 448, 
31 P 2d 313. 


21 Am. Jur. 421, Executors and Admin- 
istrators, § 84. 


Construction and effect of statutory pro- 
vision that no person is competent to act 
Collateral References as executor or administrator whom court 
Executors and Administrators¢=15, 21 finds incompetent by reason of want of 
(1). integrity. 73 ALR 2d 458. 
33 C.J.S. Executors and Administrators 
§ 28; 34 C.J.S. Executors and Administra- 
tors § 1031. 


91-1303. (10058) Interested parties may file objections. Any person 
interested in a will may file objections, in writing, to granting letters tes- 
tamentary to the persons named as executors, or any of them, and the ob- 
jections must be heard and determined by the court or judge; a petition may, 
at the same time, be filed for letters of administration with the will annexed. 


History: En. Sec. 46, p. 250, L. 1877; the objections were based wholly upon 
re-en. Sec. 46, 2nd Div. Rev. Stat. 1879; actions of petitioner; the court took the 
re-en. Sec. 46, 2nd Div. Comp. Stat. 1887; objections under advisement and indicated 
re-en. Sec. 2402, C. Civ. Proc. 1895; re-en. he would allow time for petitioner to 


Sec. 7423, Rev. C. 1907; re-en. Sec. 10058, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1351. 


Hearing of Objections 


District court did not err in proceeding 
to hear petition for issuance of letters of 
administration to petitioner although be- 
fore court convened, and in the courtroom, 


examine both the objections and the peti- 
tion filed by respondents. Stewart  v. 
Boyle, 1389 M 295, 363 P 2d 161, 163. 


Collateral References 


Executors and Administrators¢=20 (6), 
21 (2), 
33 C.J.S. Executors and Administrators 


respondents served copies of objections to 
his appointment upon the petitioner where 


91-1304. (10059) Authority of unmarried woman not extinguished by 
her marriage—appointment of married woman. When an unmarried woman 
appointed executrix marries, her authority is not extinguished. When a 
married woman is named as executrix, she may be appointed and serve in 
every respect as an unmarried woman. 


History: En. Sec. 47, p. 251, L. 1877; 
re-en. Sec. 47, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 47, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2403, C. Civ. Proc. 1895; re-en. 
Sec. 7424, Rev. C. 1907; re-en. Sec. 10059, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1352. 


91-1305. (10060) Executor of an executor. No executor of an executor 
shall, as such, be authorized to administer on the estate of the first testator, 
but on the death of the sole or surviving executor of any last will, letters of 
administration with the will annexed, of the estate of the first testator, left 
unadministered, must be issued. 


History: En. Sec. 48, p. 251, L. 1877; 
re-en. Sec. 48, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 48, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2404, C. Civ. Proc. 1895; re-en. 
Sec. 7425, Rev. C. 1907; re-en. Sec. 10060, 
R. GC. M. 1921. Cal. C. Civ. Proc. Sec. 1353. 


91-1306. (10061) Letters testamentary to a minor or person absent from 
state. Where a person absent from the state, or a minor, is named executor 
—if there is another executor who accepts the trust and qualifies—the latter 
may have letters testamentary and administer the estate until the return 
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§ 57; 34 C.J.S. Executors and Administra- 
tors § 1032. 


Collateral References 


Exeeutors and Administrators€=15, 31. 

33 C.J.S. Executors and Administrators 
§§ 28, 78; 34 C.J.S. Executors and Admin- 
istrators § 1039. 


Collateral References 


Executors and Administrators©=21 (1), 
128. 

34 C.J.S. Executors and Administrators 
§§ 1031, 1049. 


91-1307 WILLS, SUCCESSION AND PROBATE 

of the absentee or the majority of the minor, who may then be admitted 
as joint executor. If there is no other executor, letters of administration 
with the will annexed must be granted; but the court or judge may, in 
its or his discretion, revoke them on the return of the absent executor or 
the arrival of the minor at the age of majority. 


History: En. Sec. 49, p. 251, L. 1877; appeared in Montana and submitted to 


re-en. Sec. 49, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 49, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2405, C. Civ. Proc. 1895; re-en. 
Sec. 7426, Rev. C. 1907; re-en. Sec. 10061, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1354. 


Venue of Action against Nonresident 
Executors 


Where diversity actions were brought 
for wrongful death against nonresident 
executors but plaintiffs were unable to 
obtain service because the executors were 
not present in Montana and they then ob- 
tained an order that letters testamentary 
would be revoked unless the executors 


91-1307. 


service of process and the executors, pur- 
suant to the order, made appearance by 
counsel without raising the venue question, 
the executors waived the defense of im- 
proper venue and motions to dismiss on the 
ground of improper venue would be denied. 
Friele v. Schaffer, 177 F Supp 654. 


Collateral References 


Executors and Administrators¢-14, 18, 
21 (1), S281): 

33 C.J.S. Executors and Administrators 
§§ 23-27, 46, 86; 34 C.J.S. Executors and 
Administrators §§ 1031, 1038. 


(10062) Acts of a portion of executors valid. When all the 


executors named are not appointed by the court or judge, those appointed 
have the same authority to perform all acts and discharge the trust, re- 
quired by the will, as effectually for every purpose as if all were appointed’ 
and should act together; where there are two executors or administrators, 
the act of one alone shall be effectual, if the other is absent from the state, or 
laboring under any legal disability from serving, or if he has given his 
ecoexecutor or coadministrator authority, in writing, to act for both; and 
where there are more than two executors or administrators, the act of a 


majority is valid. 

History: En. Sec. 50, p. 252, L. 1877; 
re-en. Sec. 50, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 50, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2406, C. Civ. Proc. 1895; re-en. 
Sec. 7427, Rev. C. 1907; re-en. Sec. 10062, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1355. 


Partnership Agreement 


One of two administrators could not, 
under this section, effectively bind the 
estate of a deceased partner by an agree- 
ment with the surviving partner in charge 
of the partnership landed property under 
which the administrator accepted a por- 
tion of the produce from the land as 
rental over objection of his corepresenta- 
tive. Thompson v. Flynn, 102 M 446, 453, 
58 P 2d 769. 


91-1308. 


References 


State v. Daems, 97 M 486, 496, 37 P 2d 
322. 


Collateral References 


Executors and AdministratorsG124, 126. 
34 C.J.S. Executors and Administrators 
§§ 1043, 1044. 


Right of coexecutor to retain independ- 
ent legal counsel. 66 ALR 2d 1169. 

Claim due estate, necessity of consent 
of co-fiduciary to compromise. 72 ALR 2d 
218, 232. 

Claim against estate, necessity of con- 
sent of co-fiduciary to compromise. 72 
ALR 2d 271. 


(10063) Authority of administrators with will annexed—letters 


—how issued. Administrators with the will annexed have the same au- 
thority over estates which executors named in the will would have, and their 
acts are as effectual for all purposes. Their letters must be signed by the 
clerk of the court, and bear the seal thereof. 


History: En. Sec. 51, p. 252, L. 1877; re-en. Sec. 2407, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 51, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 51, 2nd Div. Comp. Stat. 1887; 


Sec. 7428, Rev. C. 1907; re-en. Sec. 10063, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1356. 
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Express Testamentary Powers 


Under a will, executed by a nonresident 
owning estate in Montana, directing the 
executor to sell all the property of the 
estate at public or private sale at such 
times as he might deem for the best 
interests of the estate, an ancillary ad- 
ministrator with the will annexed has, 
under this section, the same authority over 
the estate as the executor would have, 
and may sell the property without an 
order of court. In re Livingston’s Estate, 
91 M 584, 595, 9 P 2d 159, 90 ALR 1036. 


91-1309. 


91-1311 


Under this section, the power given in 
a will to named executors to sell real 
estate by private sale passed to a public 
administrator who had been appointed ad- 
ministrator with the will annexed. In re 
Hale’s Estate, 186 M 414, 348 P 2d 129. 


Collateral References 

Executors and Administrators€=21 (2), 
dea), 

34 C.J.S. Executors and Administrators 
§§ 1032, 1034. 


(10064) Form of letters testamentary. Letters testamentary 


must be substantially in the following form: 


“State of Montana, county of........... 


Raritan seth Re ea The last will of A B, 


deceased, a copy of which is hereto annexed, having been proved and 
recorded in the district court of the county of.......200.220.22 eee , C D, who is 
named therein as such, is hereby appointed executor. Witness, G H, clerk of 


the district court of the county of ..... 
affixed, the ........ OE ad 0) eaeniecs. <8 eremmotaiatorl 


(Seal.) By order of the court. 


History: En. Sec. 52, p. 252, L. 1877; 
re-en. Sec. 52, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 52, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2420, C. Civ. Proc. 1895; re-en. 
Sec. 7429, Rev. C. 1907; re-en. Sec. 10064, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1360. 


91-1310. 


a ee , with the seal of the court 


Cab Glerky 
Collateral References 


Executors and Administrators¢=27. 
33 C.J.S. Executors and Administrators 
§ 69. 


(10065) Form of letters of administration with the will 


annexed. Letters of administration with the will annexed must be sub- 


stantially in the following form: 


“State of Montana, county of......... 


SP ae, Wie Oe Ane The last will of A B, 


deceased, a copy of which is hereto annexed, having been proved and 
recorded in the district court of the county of.......................- , and there being 
no executor named in the will (or as the case may be), C D is hereby 
appointed administrator with the will annexed. Witness, G H, clerk of the 


district court of the county of.............. 


Ate eae , with the seal of the court 


affixed, the ........ ave OL wee eee eA elven 


(Seal.) By order of the court. 


History: En. Sec. 53, p. 252, L. 1877; 
re-en. Sec. 53, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 53, 2nd Div. Comp. Stat. 1887; 
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G H, Clerk.” 


re-en. Sec. 2421, C. Civ. Proc. 1895; re-en. 
Sec. 7430, Rev. C. 1907; re-en. Sec. 10065, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1361. 


(10066) Form of letters of administration. Letters of adminis- 


tration must be signed by the clerk, under the seal of the court, and sub- 


stantially in the following form: 


“State of Montana, County of........ 


Di Se en C D is hereby appointed 


administrator of the estate of A B, deceased. Witness, G H, clerk of the 


district court of the county of............. 
affixed, the ........ EK ad 8 geil praia ah he at 


(Seal.) By order of the court. 


History: En. Sec. 54, p. 252, L. 1877; 
re-en. Sec. 54, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 54, 2nd Div. Comp. Stat. 1887; 


with the seal thereof 


GH, Clerk.” 


re-en. Sec. 2422, C. Civ. Proc. 1895; re-en. 
Sec. 7431, Rev. C. 1907; re-en. Sec. 10066, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1362, 
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91-1312. (10067) Transcript of court minutes to be evidence. A tran- 
script from the minutes of the court, showing the appointment of any person 
as executor or administrator, together with the certificate of the clerk, under 
his hand and the seal of the court, that such person has given bond and 
been qualified, and that letters testamentary or of administration have 
been issued to him and have not been revoked, shall have the same effect 
in evidence as the letters themselves. 


History: En., with Secs. 10114-10119, Collateral References 

R. C. M. 1921, in L. 1877. Evidence@340 (3) et seq.; HExecutors 
This section en. Sec. 108, p. 264, L. 1877; and Administrators¢=28. 

re-en. Sec. 108, 2nd Div. Rev. Stat. 1879; 32 C.J.S. Evidence §§ 653, 654; 33 C.J.S. 


re-en. Sec. 108, 2nd Div. Comp. Stat. 1887; xeceutors and Administrators §§ 70, 71. 
re-en. Sec. 2516, C. Civ. Proc. 1895; re-en. 
Sec. 7483, Rev. C. 1907; re-en. Sec. 10067, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1429. 


CHAPTER 14 


PERSONS TO WHOM AND ORDER IN WHICH LETTERS 
OF ADMINISTRATION ARE GRANTED 


Section 91-1401. Order of persons entitled to administer—partner not to administer. 
91-1402. Preference of persons equally entitled. 
91-1403. In discretion of court or judge to appoint administrator, when. 
91-1404. When minor entitled, who appointed administrator. 
91-1405. Who are incompetent to act as administrators. 
91-1406. Married woman may be administratrix. 


91-1401. (10068) Order of persons entitled to administer—partner not 
to administer. Administration of estate of all persons dying intestate must 
be granted to some one or more of the persons hereinafter mentioned, and 
they are respectively entitled to preference thereto in the following order: 

1. The surviving husband or wife, or some competent person whom he 
or she may request to have appointed. ) 

The children. 

The father or mother. 

The brothers. 

The sisters. 

The grandchildren. 

The next of kin entitled to share in the distribution of the estate. 
The public administrator. 

A creditor. 

Any person legally competent. 


Sees ae ees a ae 


bd 


If the decedent was a member of a partnership at the time of his decease, 
the surviving partner must in no case be appointed administrator of the 
estate. 


History: En. Sec. 55, p. 253, L. 1877; Children 

re-en. Sec. 55, 2nd Div. Rev. Stat. 1879; Since the acknowledgment of an illegiti- 
amd. Sec. 55, 2nd Div. Comp. Stat. 1887; = mate child places him on exactly the same 
amd. Sec. 2430, C. Civ. Proc. 1895; re-en. footing as a legitimate one with respect 
Sec. 7432, Rev. C. 1907; re-en. Sec. 10068, to the estate of the acknowledging father, 
R. C. M. 1921; amd. Sec. 1, Ch. 219, L. he also has the right to nominate an ad- 
1939. Cal. C. Civ. Proc. Sec. 1365. ministrator to administer the estate. In 

other words, a child acknowledged in writ- 
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ing by the father, is a “child” within 
the meaning of this section and section 
91-1405. In re Wehr’s Estate, 96 M 245, 
249 et seq., 29 P 2d 836. 


Denial of Letters to One Having Su- 
perior Right Thereto 


Where letters of administration had 
been issued to one whose right thereto 
was inferior to that of petitioner for their 
revocation (nominee of the widow of de- 
cedent), who asked for their revocation 
and that letters be issued to him, but the 
estate amounted to but $1,943 and was 
ready for distribution, the court was justi- 
fied in denying the petition. In re Ester- 
ly’s Estate, 97 M 206, 208, 34 P 2d 539, dis- 
tinguished in 128 M 230, 232, 272 P 2d 
1003. 


Failure to Apply—Effect 


The fact that son made no application 
for letters of administration of estate of 
deceased mother until after application of 
public administrator did not work a for- 
feiture of his right to be appointed where 
he was laboring under the impression 
there was no estate to administer, In re 
Wilcox’ Estate, 122 M 290, 201 P 2d 989, 
991. 


Where persons entitled to preference in 
appointment as administrator fail to file 
a petition until letters have been issued 
to another and have not availed them- 
selves of the provisions of section 91-1504, 
they cannot have the letters revoked ex- 
cept under the provisions of section 91- 
1601 or sections 91-2101 to 91-2105. In re 
Ruane’s Estate, 122 M 387, 204 P 2d 10387, 
1039. 


Legally Competent Persons 


The executor of the estate of his de- 
ceased first wife remarried; he died be- 
fore the administration of the estate was 
completed. His second wife and a brother 
of the first wife petitioned for letters of 
administration of the estate. There were 
debts due from the estate and no account 
had ever been filed by the executor, to 
whom the property of his first wife had 
been left, and who had transferred all his 
interest in the estate to his second wife. 
Under the facts both applicants were 
“legally competent persons” within sub- 
division 10 of this section, and the court 
in appointing the male applicant in prefer- 
ence to the female (section 91-1402), did 
not abuse the discretion lodged in it under 
section 91-1403. In re Kern’s Estate, 96 
M 443, 31 P 2d 313. 


Mandamus 

While ordinarily mandamus does not 
lie to correct an error of the district 
court, yet where its erroneous action was 


91-1401 


tantamount to refusal to act—as where, 
on motion, it struck a petition for letters 
of administration from the files without 
affording an opportunity to petitioner to 
be heard on the merits, a duty specially 
enjoined upon it by law—mandamus is the 
proper remedy to compel restoration of the 
petition to the files. State ex rel. Peel v. 
District Court, 59 M 505, 514, 197 P 741. 


Order of Priority 


Under this section, the surviving wife 
of a decedent is prima facie entitled to 
have letters of administration issued to 
her or some competent person designated 
by her, in preference to the mother of 
decedent. State ex rel. Peel v. District 
Court, 59 M 505, 514, 197 P 741. 


Relatives of a decedent are entitled to 
administer the estate only when they are 
entitled to succeed to his personal estate 
or some portion thereof. In re MeLure’s 
Estate, 63 M 536, 539, 542, 208 P 900. 


This section simply recognizes the right 
of those having the preponderance of 
interest in the estate of one dying intes- 
tate to administer the estate. (Compare In 
re Cameron’s Estate, 86 M 455, 284 P 143.) 
In re Wehr’s Estate, 96 M 245, 249 et seq., 
29 P 2d 836. 


This section is exclusive and mandatory 
and if person is properly qualified to ad- 
minister estate the order of priority can- 
not be deviated from by the court. In re 
Wilcox’ Estate, 122 M 290, 201 P 2d 989, 
990. 


Partner Cannot Be Administrator 


The law does not favor the administra- 
tion of estates by a person under condi- 
tions likely to result in a conflict of in- 
terests in the performance of his duty, as 
where he administers the estates of two 
partners and at the same time carries on 
the partnership business virtually as a 
surviving partner, and in the meantime 
fails to ascertain the rights of the estates 
in the business or make reports required 
by statute; in such circumstances he is 
incompetent to serve, as a legal proposi- 
tion, under this section. In re Rinio’s 
Estate, 93 M 428, 435, 19 P 2d 322, dis- 
tinguished in 140 M 28, 32, 367 P 2d 771. 


Preference as to Special Administrator 


Where a will, valid on its face, names 
an executor and it becomes necessary to 
appoint a special administrator of the es- 
tate, preference should be given to the 
person named as executor, and where an 
executor is not named in the will, the 
court should give like preference to the 
person entitled to letters of administra- 
tion. State ex rel. McKennan v. District 
Court, 69 M 340, 344, 222 P 426. 
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Preference Right of Nonresident Son to 
Nominate over Resident Daughter 


A decedent with estate in Montana left 
surviving her five children, two sons and 
two daughters resident in a foreign coun- 
try and a daughter residing in Montana. 
Over the objections of the resident daugh- 
ter who prayed for letters in her own 
behalf, the court properly appointed a 
resident nominee of the foreign heirs. 
Under this section, sections 91-1402 and 
91-1405, the nominee of the sons being 
entitled to preference over their resident 
sister, the court was without discretion 
to do otherwise. In re Welscher’s Estate, 
77 M 164, 166'et seq., 250 P 447. 


Respective Rights May Be Irrevocably 
Waived 


The prior right conferred by this section 
upon those most interested in an intes- 
tate’s estate to administer it may be 
waived; and if waived in favor of another, 
the renunciation, if fairly procured and 
freely made, is irrevocable. In re Black- 
burn’s Estate, 48 M 179, 188, 137 P 381, 
explained in 106 M 272, 279, 76 P 2d 634. 
See also In re Dolenty’s Estate, 53 M 33, 
49, 161 P 524. 


Right of a Relative Other than Husband 
or Wife to Appoint Is Addressed to the 
Discretion of the Court 


The right of a surviving husband or 
wife to administer or to name the admin- 
istrator is absolute, but a request by any 
other relative named in section 91-1601, 
is addressed to the sound discretion of the 
court. In re Infelise’s Estate, 51 M 18, 24, 
149 P 365. 

The request made by children of a 
decedent for the appointment of an ad- 
ministrator other than the one nominated 
by the widow was addressed to the sound 
discretion of the court, the exercise of 
which will not be disturbed on appeal 
unless a clear abuse thereof is shown. In 
re McLure’s Estate, 63 M 536, 539, 542, 
208 P 900. 


Right of Nonresident Relative to Ap- 
point an Administrator Whose Right Is 
Prior to Public Administrator 


The district court properly denied the 
request of a public administrator for let- 
ters of administration, and did not commit 
error in granting such letters to a resident 
of the state, whose appointment as admin- 
istrator had been asked by decedent’s 
nonresident brothers and sisters, the law 
contemplating that those most interested 
in the administration of the estate, though 
nonresidents, shall have the right to nom- 
inate some person whom they may deem 
trustworthy to act in that capacity for 
them. In re Watson’s Estate, 31 M 438, 
439, 78 P 702. 


WILLS, SUCCESSION AND PROBATE 


Rights of Surviving Husband or Wife 


The surviving husband or wife is en- 
titled to letters of administration to the 
exclusion of any other person unless one 
of the grounds of incompetency enumer- 
ated in section 91-1405 is shown to exist. 
State ex rel. Cotter v. District Court, 49 
M 146, 148, 140 P 732. 


Rights of Surviving Husband or Wife— 
Antagonistic Interests 


When litigation arises between the wid- 
ow and the estate or its creditors, and the 
estate is insolvent then her interests be- 
come so antagonistic to the estate and the 
creditors that she ought not be appointed 
executrix or administratrix. In re Ad- 
kin’s Estate, 133 M 27, 319 P 2d 512, 514. 


Rights of Surviving Husband or Wife— 
Nomination of Appointee 


The widow, whether competent or not, 
still has her right of nomination. In re 
Blackburn’s Estate, 48 M 179, 195, 137 P 
381, explained in 53 M 33, 46, 161 P 524. 

Withdrawal of her petition for letters 
of administration, a. counterpetition to 
which had been filed, did not deprive the 
widow of the decedent of her right, before 
hearing on the petitions, to nominate a 
suitable person to act for her as admin- 
istrator. State ex rel. Peel v. District 
Court, 59 M 505, 514, 197 P 741. 

Where widow.under the will of her 
deceased husband was “endowed in his 
estate, real and personal,” the testator by 
the use of the word “endowed” did not 
intend that she should be limited to her 
right of dower—a third part of his real 
property—but did intend that she should 
have the same portion of his estate, both 
real and personal, to which she would 
have been entitled had he died intestate. 
She therefore was entitled to nominate 
an administrator with the will annexed. 
In re MeLure’s Estate, 63 M 536, 539, 542, 
208 P 900. 


Rights of Surviving Husband or Wife— 
Nomination of Appointee—Disqualification 


A statute providing that letters of ad- 
ministration must be granted, first, to the 
surviving husband or wife, “or some com- 
petent person whom he or she may request 
to have appointed,” preserves to a widow, 
who is disqualified by reason of minority, 
the right to nominate a person legally 
qualified to apply for letters of adminis- 
tration, and such person is entitled to be 
appointed in preference to the public ad- 
ministrator. In re Stewart’s Estate, 18 M 
595, 597, 46 P 806. 

No condition or limitation is imposed 
upon the widow’s choice of an administra- 
tor, except that the nominee be competent; 
and the fact that she asserts claim to 
property which the other heirs contend 
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belong to the estate does not render her 
or her nominee incompetent. In re Black- 
burn’s Estate, 48 M 179, LS8p157. PAssyT, 
explained in 53 M 33, 46, 161 P 524 and 
106 M 272, 279, 76 P 2d 634; In re Adkin’s 
Estate, 183 M 27, 319 P 2d 512, 513. 

The mere fact that a person nominated 
by decedent’s widow as administrator with 
the will annexed asserts adverse interests 
against and makes claims upon the estate 
does not render him incompetent to serve. 
In re MeLure’s Estate, 63 M 536, 539, 542, 
208 P 900. 

Where widow was disqualified from 
serving as executrix by reason of assert- 
ing rights adverse to the estate which 
were involved in litigation, she could not 
still appoint some one else to serve. In re 
Adkin’s Estate, 133 M 27, 319 P 2a 512, 
514. 

The fact that the nominee of the widow 
may assert a claim against the estate is 
no ground of disqualification. In re Ad- 
kin’s Estate, 133 M 27, 319 P 2d 512, 513. 


Selection of Intestate’s Nominee 


Under this section, providing the exclu- 
sive method for selection of administra- 
tors of estates of intestates, specifying 
selection in the order named, there is no 
provision for the selection of a nominee 
or appointee of the intestate, and, the 
public administrator, falling in class 8 
(after relatives and next of kin), was 
entitled to letters where one died in- 
testate, leaving no relatives in this coun- 
try, and instead of leaving a will, had 
executed an instrument “appointing” an 
administrator. In re Rohkramer’s Estate, 
113 M 545, 547, 131 P 2d 967. 


References 


In re Cameron’s Estate, 86 M 455, 460 
et seq., 284 P 143; In re Rinio’s Estate, 
96 M 344, 346, 30 P 2d 803; In re Hoer- 
mann’s Estate, 108 M 3886, 388, 91 P 2d 
394; In re Mapes’ Estate, 112 M 549, 552, 
118 P 2d 755; State ex rel. Hill v. District 


91-1402. (10069) Preference of 


91-1402 


Court, 126 M 1, 242 P 2d 850, 854, 31 ALR 
2d 749; In re Hansen’s Estate, 126 M 522, 
254 P 2d 1073, 1074. 


Collateral References 


Executors and Administrators¢@=17. 
33 C.J.S. Executors and Administrators 
§§ 34, 44, 


Selection of administrator from among 
members of class equally entitled. 1 ALR 
1245. 

Right in appointment of administrator 
to pass over eligible person interested in 
estate and appoint a stranger. 80 ALR 
824, 

Construction and application of statute 
authorizing the appointment of trust com- 
pany as guardian, trustee, or administrator 
upon application or consent of one acting 
as such (or as executor), or one entitled 
to appointment as such. 105 ALR 1199. 

Choice in appointment of administrator 
as between nominee of one in higher order 
of statutory preference and one in lower 
order of preference. 113 ALR 780. 

Appointment as administrator of one not 
a member or nominee of a member of the 
class of persons designated by statute as 
eligible to appointment, where no one in 
better right has applied. 119 ALR 143. 

Creditor’s or debtor’s right to attack 
issuance of letters of administration. 123 
ALR 1225. 

Scope and effect of waiver or renun- 
ciation of right to administer decedent’s 
estate. 153 ALR 220. 

Propriety of appointing or refusing to 
appoint as executor or administrator one 
who had become an executor de son tort. 
157 ALR 237. 

Physical condition as affecting compe- 
tency to act as executor or administrator. 
158 ALR 296. 

Right of minor next of kin to apply 
through next friend for appointment of 
administrator. 161 ALR 1389. 


persons equally entitled. Of several 


persons claiming and equally entitled to administer, males must be preferred 
to females, and relatives of the whole to those of the half blood. 


En. Sec. 56, p. 253, L. 1877; 
56, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 56, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2431, C. Civ. Proc. 1895; re-en. 
Sec. 7433, Rev. C. 1907; re-en. Sec. 10069, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1366. 


History: 
re-en. Sec. 


Discretion of Court 


A decedent with estate in Montana left 
surviving her five children, two sons and 
two daughters resident in a foreign coun- 
try and a daughter residing in Montana. 
Over the objections of the resident daugh- 
ter who prayed for letters in her own 


behalf, the court properly appointed a 
resident nominee of the foreign heirs. 
Under this section and sections 91-1401 
and 91-1405, the nominee of the sons being 
entitled to preference over their resident 
sister, the court was without discretion 
to do otherwise. In re Welscher’s Estate, 
77 M 164, 168, 250 P 447. 

The executor of the estate of his de- 
ceased first wife remarried; he died be- 
fore the administration of the estate was 
completed. His second wife and a brother 
of the first wife petitioned for letters of 
administration of the estate. There were 
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debts due from the estate and no account 
had ever been filed by the executor, to 
whom the property of his first wife had 
been left, and who had transferred all his 
interest in the estate to his second wife. 
Sinee both applicants were “legally com- 
petent persons” within subdivision 10 of 
section 91-1401, the court in appointing 
the male applicant in preference to the 
female (this section) did not abuse the 
discretion lodged in it under section 91- 
1403. In re Kern’s Estate, 96 M 443, 449, 
31 P 2d 313. 

Court did not abuse discretion in ap- 
pointing daughter as administratrix of es- 
tate of deceased mother and denying peti- 


91-1403. 
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tion of son for letters of administration 
where entire estate of deceased consisted 
of judgment rendered against son which 
was wholly unpaid at the time of the hear- 
ing on the petitions. In re Joy’s Estate, 
134 M 111, 328 P 2d 127, 128. 


References 


In re Hanson’s Estate, 128 M 270, 273 
P 2d 103, 104. 


Collateral References 
Executors and Administrators@17 (5). 


33 C.J.S. Executors and Administrators 
§§ 32, 34, 36. 


(10070) In discretion of court or judge to appoint adminis- 


trator, when. When there are several persons equally entitled to the ad- 
ministration, the court or judge may grant letters to one or more of them. 


History: En. Sec. 57, p. 254, L. 1877; 
re-en. Sec. 57, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 57, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2432, C. Civ. Proc. 1895; re-en. 
Sec. 7434, Rev. C. 1907; re-en. Sec. 10070, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1367. 


Discretion of Court 


The executor of the estate of his de- 
ceased first wife remarried; he died before 
the administration of the estate was com- 
pleted. His second wife and a brother of 
the first wife petitioned for letters of 
administration of the estate. There were 


91-1404. 


debts due from the estate and no account 
had ever been filed by the executor, to 
whom the property of his first wife had 
been left, and who had transferred all his 
interest in the estate to his second wife. 
Since both applicants were “legally com- 
petent persons” within subdivision 10 of 
section 91-1401, the court in appointing 
the male applicant in preference to the 
female (section 91-1402) did not abuse the 
discretion lodged in it under this section. 
In re Kern’s Estate, 96 M 443, 449, 31 P 
2d 313. 


(10071) When minor entitled, who appointed administrator. 


If any person entitled to administration is a minor, letters must be granted 
to his or her guardian, or any other person entitled to letters of administra- 
tion, in the discretion of the court or judge. 


History: En. Sec. 58, p. 254, L. 1877; 
re-en, Sec. 58, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 58, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2433, C. Civ. Proc. 1895; re-en. 
Sec. 7435, Rev. C. 1907; re-en. Sec. 10071, 
R. C. M, 1921. Cal. C. Civ. Proc. Sec. 1368. 


Application of Section 


This section has application to minors 
generally other than to a surviving hus- 
band or wife under the age of majority, 
yet old enough to lawfully contract the 
marital relation. As to minors sustaining 
such relationship, the statute giving the 
right to nominate is special and controls. 


91-1405. 


In re Stewart’s Estate, 18 M 595, 599, 46 
P 806. 


Collateral References 


Executors and Administrators€17 (1), 
(4). 
33 C.J.S. Executors and Administrators 
§§ 32-34, 37, 38, 39, 42, 45. 


Right of surviving spouse, personally 
incompetent to serve as administrator be- 
cause of being younger than age specified, 
to nominate administrator. 64 ALR 2d 
1152. 


(10072) Who are incompetent to act as administrators. No 


person is competent or entitled to serve as administrator or administratrix 


who is: 
1. Under the age of majority. 


2. Not a bona fide resident of the state; but if a person otherwise 


entitled to serve is not a resident of the state, and either the husband, wife, 
or child, or parent, or brother, or sister of the deceased, he may request 
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the court or judge to appoint a resident of the state to serve as adminis- 
trator, and such person may be appointed, but no other nonresident than 
a surviving husband, wife, or child, or parent, or brother, or sister shall 
have such right to request an appointment, and the court or judge must 
order letters issued to the applicant entitled thereto under the provisions 


of this chapter. 


3. Convicted of an infamous crime. 
4. Adjudged by the court incompetent to execute the duties of the 
trust by reason of drunkenness, improvidence, or want of understanding 


or integrity. 


History: En. Sec. 59, p. 254, L. 1877; 
re-en. Sec. 59, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 59, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2434, C. Civ. Proc. 1895; amd. 
Sec. 1, p. 137, L. 1899; re-en. Sec. 7436, 
Rev. C. 1907; re-en. Sec. 10072, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1369. 


Assertion of Claim to Property 


An assertion of claim to property which 
the other heirs contend belongs to the 
estate does not render the widow or her 
nominee incompetent to administer it. In 
re Blackburn’s Estate, 48 M 179, 188, 137 
P 381; In re Dolenty’s Estate, 53 M 33, 46, 
161 P 524. 

The mere fact that a person nominated 
by decedent’s widow as administrator with 
the will annexed asserts adverse interests 
against and makes claims upon the estate 
does not render him incompetent to serve. 
In re MecLure’s Estate, 63 M 536, 543, 208 
P 900. 

The fact that the brother of decedent, 
who nominated his son to act as admin- 
istrator of the estate of the intestate had 
a claim against the estate, did not render 
the father incompetent to make the nom- 
ination, nor the son from serving; the 
appointment or rejection of the nominee 
in such circumstances resting in the sound 
discretion of the court, its action in this 
behalf being reversible only in case of a 
clear abuse of discretion. In re Rinio’s 
Estate, 96 M 344, 346, 30 P 2d 803. 

The fact that the son of the deceased 
may have had a claim adverse to the estate 
did not, of itself, render him incompetent 
to act as administrator. In re Graff’s 
Estate, 119 M 311, 174 P 2d 216, 217. 

Where a person dies without a will the 
property passes to the heirs immediately 
subject to administration, therefore the 
fact that a person claims to be the owner 
of all the property of the estate of his 
deceased mother does not affect his statu- 
tory right to administer the estate. In re 
Wilcox’ Estate, 122 M 290, 201 P 2d 989, 
991, 


“Bona Fide Resident of the State’ 


Evidence that the nonresident sister of 
a decedent moved to Montana for the 


purpose of petitioning for letters of ad- 
ministration and with the intention of 
remaining, was sufficient to establish the 
fact of her residence in the state, in the 
absence of any declarations or actions 
showing a contrary intent and in view of 
the fact that she had no permanent resi- 
dence anywhere else, and that she there- 
fore was at the time of making petition 
for letters, about a month after her ar- 
rival in the state, a bona fide resident 
within the meaning of this section, requir- 
ing an administrator to be a bona fide 
resident of the state. In re Nix’ Estate, 
66 M 559, 565, 213 P 1089. 

Under this section, one not a bona fide 
resident of Montana is disqualified from 
serving as administrator. In re Myer’s 
Estate. 92 M 474, 476 et seq., 15 P 2d 846. 

Evidence in a proceeding to procure let- 
ters of administration by one who up to 
a week before the death of the intestate, 
his uncle, was a resident of another state, 
to the effect that he intended making 
Montana his home because of the state 
of his health, that he intended purchasing 
a farm if a suitable one could be found, 
that he intended thereafter to vote here, 
ete., was sufficient to justify a finding by 
the trial court that petitioner on the date 
of filing the petition was a bona fide resi- 
dent of the state. In re Myer’s Estate, 92 
M 474, 476 et seq., 15 P 2d 846. 


“Drunkenness” 


Unless the drunkenness charged as a 
disqualification is due to the excessive, 
inveterate, and continued use of intoxi- 
cants to such an extent that the applicant 
would be an unsafe agent, letters of ad- 
ministration will not be denied. Root v. 
Davis, 10 M 228, 243, 25 P 105. 


General Business Experience and Knowl- 
edge of Bookkeeping Not Necessary Quali- 
fications 


Where the trial court in granting letters 
of administration found that the peti- 
tioner, twenty-four years of age, was pos- 
sessed of more than ordinary intelligence, 
it did not err in overruling objections of 
ereditors of the estate on the ground of 
want of understanding because of lack of 
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sufficient business experience and knowl- 
edge of bookkeeping, such qualifications 
not being required to warrant appointment 
in the case. In re Rinio’s Estate, 96 M 344, 
346, 30 P 2d 803. 


Guardian of Estate Failing to Perform 
Duties 


District court was correct in finding that 
son of testatrix was not qualified to act 
and serve as executor where the record 
showed that he had failed to account as 
guardian of the testatrix and he and his 
wife had claims against estate for services 
and eare of testatrix. Stewart v. Boyle, 
139 M 295, 363 P 2d 161, 164. 


“Improvidence”’ 


The facts that an applicant does not 
possess property of considerable value at 
an age of 65 and has not supported his 
wife and children for a number of years, 
from whom he has been separated, do not 
constitute improvidence, and unless there 
is evidence of the applicant’s indifference, 
carelessness, prodigality, wastefulness, or 
negligence in the management of property 
letters will not be denied. Root v. Davis, 
10 M 228, 243, 25 P 105. 


Nature of Claim against Estate 


Ordinarily the existence of a claim 
against an estate does not per se dis- 
qualify an executor or administrator from 
serving as such and this is true regardless 
of the amount thereof. It is the nature 
of the claim which must be considered 
and when it appears that a prospective 
executor or administrator is in a position 
so antagonistic to the interests of the 
estate that he cannot do justice to the 
estate he should not be appointed. Stew- 
art v. Boyle, 139 M 295, 363 P 2d 161, 164. 


Preference Right of Nonresident Son to 
Nominate over Resident Daughter 


A decedent with estate in Montana left 
surviving her five children, two sons and 
two daughters resident in a foreign coun- 
try and a daughter residing in Montana. 
Over the objections of the resident daugh- 
ter who prayed for letters in her own 
behalf, the court properly appointed a 
resident nominee of the foreign heirs. 
Under sections 91-1401 and 91-1402, and 
this section, the nominee of the sons being 
entitled to preference over their resident 
sister, the court was without discretion 
to do otherwise. In re Welscher’s Estate, 
77 M 164, 166 et seq., 250 P 447. 


Request of Nonresident Heir for Ap- 
pointment of a Resident Administrator 
Addressed to the Discretion of the Court 

In the absence of statute giving a resi- 
dent child of a decedent a preference of 
administration over the resident nominee 
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of a nonresident child, a request preferred 
by a nonresident under subdivision 2 of 
this section, for the appointment of a 
resident administrator, is addressed to the 
judicial discretion of the court. In re 
Cameron’s Estate, 86 M 455, 460 et seq., 
284 P 143. 

Where the court had before it two peti- 
tions for letters of administration with 
the will annexed, one filed by a resident 
daughter of decedent, and one by the 
resident nominee of three nonresident 
daughters, it was not mandatory upon it 
to appoint the resident heir and its action 
in appointing the nominee of the three 
nonresidents with whom lay the prepon- 
derance of interest in the estate, may not 
be held an abuse of its discretion in the 
premises. (Honorable C. W. Pomeroy, 
District Judge, sitting in place of Mr. 
Justice Galen, dissenting.) In re Cam- 
ea Estate, 86 M 455, 460 et seq., 284 

143. 


Revocation of Letters 


Where ereditor of decedent had been 
appointed as administratrix, the nephews 
and nieces could not apply for the revoca- 
tion of the letters. In re Ruane’s Estate, 
122 M 387, 204 P 2d 1037, 1039. 


Right of Foreign Illegitimate Son 
Acknowledged by Decedent to Nominate 
Administrator 


Evidence that foreign resident born out 
of wedlock was duly acknowledged by 
his father prior to his emigration to the 
United States was sufficient not only to 
establish the right of the illegitimate son 
to inherit his father’s estate, but also 
sufficient to entitle him, as a nonresident 
and as the decedent’s “child,” to nominate 
an administrator of his father’s estate 
under this section. In re Wehr’s Estate, 
96 M 245, 249 et seq., 29 P 2d 836. 


Right of Nonresident Heir to Nominate 


Under this section, a person who is 
incompetent to serve as administrator by 
reason of nonresidence may, if he or she 
fall within one of the five favored classes 
therein enumerated, nominate a resident 
to serve, the right to nominate being ab- 
solute as to all the five classes enumerated 
in the section, in the order of their prior- 
ity. In re Welscher’s Estate, 77 M 164, 
166 et seq., 250 P 447. 


“Want of Integrity” 


Want of integrity in the applicant, 
based upon the ground that he had testi- 
fied falsely on a former occasion, is not 
supported by proof that three years be- 
fore, when summoned for jury service, 
applicant had testified that he was a citi- 
zen of another state, and that in the trial 
of the case at bar he had testified that he 
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had been a resident of this state for five 
years, where it clearly appeared that in 
giving such testimony he made a distine- 
tion between residence and citizenship. 
Root v. Davis, 10 M 228, 248, 25 P 105. 


“Want of Understanding” 


A charge of disqualification through 
want of understanding cannot be sup- 
ported in the absence of evidence, and 
where such charge is incompatible with 
another charge affecting the integrity of 
the applicant, as an alleged design on the 
part of applicant to defraud certain heirs, 
and of a conspiracy to carry out such 
fraudulent purpose. Root v. Davis, 10 M 
228, 247, 25 P 105. 

The court properly removed an executor 
who was palpably deficient in the under- 
standing necessary to enable one to trans- 
act business, who made no sufficient effort 
to collect the debts due the estate, who 
never read and did not know the contents 
of affidavits attached to his report, who 
was ignorant of his personal business rela- 
tions with the decedent whose estate he 
was administering, and who, in short, was 


91-1406. (10073) 


Married woman may be administratrix. 


91-1501 


incompetent because ineapable. In re 
Courtney’s Estate, 31 M 625, 628, 79 P 317. 


References 


In re Craigie’s Estate, 24 M 37, 44, 60 P 
495; In re Watson’s Estate, 31 M 4388, 439, 
78 P 702; State ex rel. Cotter v. District 
Court, 49 M 146, 148, 140 P 732; In re 
Hansen’s Estate, 126 M 522, 254 P 2d 
1073, 1075. 


Collateral References 


Executors and Administrators¢-18. 

33 C.J.S. Exeecutors and Administrators 
§ 46, 

21 Am. Jur. 419-428, Executors and Ad- 
ministrators, §§ 82-95. 


Right of minor next of kin to apply 
through next friend for appointment of 
administrator. 161 ALR 1389. 

Construction and effect of statutory 
provision that no person is competent to 
act as executor or administrator whom 
eourt finds incompetent by reason of 
want of integrity. 73 ALR 2d 458. 


A married 


woman may be appointed administratrix. When an unmarried woman 


marries, her authority continues. 


History: Ap. p. Sec. 60, 2nd Div. Comp. 
Stat. 1887; en. Sec. 2435, C. Civ. Proc. 
1895; re-en. Sec. 7437, Rev. C. 1907; re-en. 
Sec. 10073, R. C. M. 1921. Cal. C. Civ. 
Proc. Sec. 1370. 


Cross-Reference 


Right of married woman to be adminis- 
tratrix, sec. 36-127. 


Collateral References 

Executors and Administrators¢=15. 

33 C.J.S. Exeecutors and Administrators 
§ 28. 


CHAPTER 15 


PETITION FOR LETTERS OF ADMINISTRATION AND ACTION THEREON 


Section 91-1501. Application—how made. 


91-1502. When granted. 

91-1503. Notice of application. 

91-1504. Contesting application. 

91-1505. Hearing of application. 

91-1506. Evidence of notice. 

91-1507. Grant to any applicant. an , 
91-1508. What proof must be made before granting letters of administration. 
91-1509. Letters may be granted to others than those entitled. 


91-1501. (10074) Application—how made. Petitions for letters of 
administration must be in writing, signed by the applicant or his attorney, 
and filed with the clerk of the court, stating the facts essential to give 
jurisdiction of the case, and when known to the applicant, he must state the 
names, ages, and residence of the heirs of the decedent, and the value and 
character of the property. If the jurisdictional facts existed, but are not 
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fully set forth in the petition, and are afterward proved in the course of 
administration, the decree or order of administration and subsequent pro- 
ceedings are not void on account of such want of jurisdictional averments. 


History: 
re-en. Sec. 


En. Sec. 61, p. 254, L. 1877; 
61, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 61, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2440, C. Civ. Proc. 1895; re-en. 
Sec. 7438, Rev. C. 1907; re-en. Sec. 10074, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1371. 


Sufficient Evidence of Insolvency 


The showing made by the holder of a 
mortgage in her petition for the appoint- 
ment of the administrator, under this sec- 


tion, that the property of the estate did 
not exceed in value the sum of $1,075, was 
sufficient evidence that the estate was 
prima facie insolvent, where a general 
creditor whose claim amounted to $22,000 
sought to have default judgment against 
administrator in foreclosure suit set aside 
as constructively fraudulent for failure of 
administrator to plead invalidity of mort- 
gage. Missoula Trust & Savings Bank v. 
Boos, 106 M 294, 297, 77 P 2d 385. 


91-1502. (10075) When granted. Letters of administration may be 
granted by the court or judge at any time appointed for the hearing of the 
application, or at any time to which the hearing is continued or postponed. 


History: En. Sec. 62, p. 254, L. 1877; Collateral References 
re-en. Sec. 62, 2nd Div. Rev. Stat, 1879; Executors and Administrators@=20 (9). 
re-en. Sec. 62, 2nd Div. Comp. Stat. 1887; 33 C.J.S. Executors and Administrators 
re-en. Sec. 2441, C. Civ. Proc. 1895; re-en. § 63. 


Sec. 7439, Rev. C. 1907; re-en. Sec. 10075, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1372. 


91-1503. (10076) Notice of application. When a petition praying for 
letters of administration is filed, the clerk must give notice thereof by 
causing notices to be posted in at least three public places in the county, one 
of which must be at the place where the court is held, containing the name 
of the decedent, the name of the applicant, and the time at which the 
application will be heard. Such notice must be given at least ten days 


before the hearing. 


History: En. Sec. 63, p. 254, L. 1877; 
re-en. Sec. 63, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 63, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2442, C. Civ. Proc. 1895; re-en. 
Sec. 7440, Rev. C. 1907; re-en. Sec. 10076, 
R. C. M. 1921. Cal. 0. Civ. Proc. Sec. 1873. 


Alleged Approval by Deposed Adminis- 
trator of Appointment of Successor In- 
sufficient to Dispose of Statutory Require- 
ments 


In a proceeding to set aside orders of 
sale of cattle and transfer of brand pro- 
cured by the new administrator after 
removal of relator, an alien and citizen of 
Rumania as administrator of his brother’s 
$100,000 estate, on the ground that his 
successor had been appointed without 
petition, notice and hearing, extrinsic evi- 
dence was inadmissible to show that new 
administrator was appointed with consent 
of the one removed, allegedly given by 
the relator in conversations with the judge 
and others, since the relator had no 
authority after being removed to speak 
for other heirs. State ex rel. Gaspar v. 
District Court, 113 M 318, 323, 124 P 2d 
1010. 


Appointment with Consent of All Inter- 
ested Parties 


If a general administrator may ever be 
appointed without taking the statutory 
steps, it certainly may not be done when 
all interested parties have not consented 
thereto. State ex rel. Gaspar v. District 
Court, 113 M 318, 323, 124 P 2d 1010. 


Computation of Time 


The rule declared by section 90-407, that 
the time within which the law requires an 
act to be done shall be computed by 
excluding the first and including the last 
day, applies to the provision of this sec- 
tion, that notice of application for letters 
of administration must be posted at least 
ten days before the hearing; it has no 
application where the thing is required to 
be done a certain number of days before 
a given date. In re Esterly’s Estate, 97 
M 206, 210, 34 P 2d 539. 

Where a notice of application for letters 
of administration was posted on December 
21 fixing the hearing at 10 o’clock A.M. 
on December 31, the day of hearing, it 
was sufficient to give the court jurisdic- 
tion, and the letters issued were valid. In 
re Esterly’s Estate, 97 M 206, 210, 34 P 
2d 539. 
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91-1504. (10077) Contesting application. Any person interested may 
contest the petition, by filing written opposition thereto, on the ground of the 
incompetency of the applicant, or may assert his rights to the administration, 
and pray that letters be issued to him. In the latter case the contestant 
must file a petition and give the notice required for an original petition, 


and the court or judge must hear the two petitions together. 


History: En. Sec. 64, p. 254, L. 1877; 
re-en. Sec. 64, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 64, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2443, C. Civ. Proc. 1895; re-en. 
Sec. 7441, Rev. C. 1907; re-en. Sec. 10077, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1374. 


Answer to Objections Need Not Be Filed 


Under this section and section 91-1505, 
providing that where a petition for letters 
of administration is contested, the contest- 
ing application and the petition must be 
set for hearing and heard together, it 
seems clear that no pleading in the nature 
of an answer to the objections filed is re- 
quired; hence, where no answer was filed, 
the court did not err in striking a praecipe 
for default filed and default entered. In 
re Mapes’ Estate, 112 M 549, 555, 118 P 
2d 755. 


Procedure Informal—Petitions Need Not 
Be Relative 


The procedure on application for letters 
is largely informal, the only paper serving 
as a pleading being the petition of the 
applicant, wherein he states his case as if 
ex parte, and where there is another 
applicant he does the same, there being 
no requirement that the petitions be 
framed in relation of one to the other. 
In re Rohkramer’s Estate, 113 M 545, 
550, 555, 1381 P 2d 967. 


Striking Petition without Hearing 


Where the district court, sitting in pro- 
bate, instead of hearing a petition for 
letters of administration, a counterpeti- 


91-1505. 


tion and a motion to strike the original 
petition from the files, together, as re- 
quired by this section, simply heard and 
granted the motion to strike, its action 
was without authority of law and void. 
State ex rel. Peel v. District Court, 59 M 
505, 515, 197 P 741; State ex rel. Public 
Service Commission v. Great Northern 
Utilities Co., 86 M 442, 447, 284 P 772. 


Summary Hearing 


In so far as this section does not author- 
ize issues upon pleadings, it negatives the 
idea of any other character of hearing 
than a summary one by the court or judge, 
without any formalities attending the trial 
of a civil action. In re Antonioli’s Estate, 
42 M 219, 223, 111 P 1033, distinguished in 
61 M 173, 185, 201 P 693. 


References 


In re Liter’s Estate, 19 M 474, 477, 48 
P 753; State ex rel. Lancaster v. Woody, 
20 M 413, 417, 51 P 975; In re Ruane’s 
Estate, 122 M 387, 204 P 2d 1037, 1039. 


Collateral References 


Executors and Administrators€=20 (4-8). 
33 C.J.S. Executors and Administrators 
§§ 53, 55-57, 59-62. 


Adverse interest or position as disquali- 
fication for appointment as personal repre- 
sentative. 18 ALR 2d 633. 

Power of publie administrator to con- 
test appointment of administrator. 56 
ALR 2d 1194. 


(10078) Hearing of application. On the hearing, it being first 


proved that notice has been given, as herein required, the court or judge 
must hear the allegations and proofs of the parties, and order the issuing of 
letters of administration to the party best entitled thereto. 


History: En. Sec. 65, p. 255, L. 1877; 
re-en. Sec. 65, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 65, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2444, C. Civ. Proc. 1895; re-en. 
Sec. 7442, Rev. C. 1907; re-en. Sec. 10078, 
BR. OC. M. 1921. Cal. C. Civ. Proc. Sec. 1375. 


91-1506. 


References 


In re Liter’s Estate, 19 M 474, 477, 48 
P 753; State ex rel. Peel v. District Court, 
59 M 505, 517, 197 P 741; State ex rel. 
McCabe v. District Court, 106 M 272, 279, 
76 P 2d 634; In re Mapes’ Estate, 112 M 
549, 555, 118 P 2d 755. 


(10079) Evidence of notice. An entry in the minutes of the 


court, that the required proof was made and notice given, shall be con- 
clusive evidence of the fact of such notice. 


History: En. Sec. 66, p. 255, L. 1877; 
re-en. Sec. 66, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 66, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2445, C. Civ. Proc. 1895; re-en. 
Sec. 7443, Rev. C. 1907; re-en. Sec. 10079, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1376. 
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(10080) Grant to any applicant. Letters of administration 


must be granted to any applicant, though it appears that there are other 
persons having better rights to the administration, when such persons fail 
to appear and claim the issuing of letters to themselves. 


History: En. Sec. 67, p. 255, L. 1877; 
re-en. Sec. 67, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 67, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 2446, C. Civ. Proc. 1895; re-en. 
Sec. 7444, Rev. C. 1907; re-en. Sec. 10080, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1377. 


Right to Administration 


Unless a person is a bona fide resident 
of the state, he is not competent to serve 
as administrator; and, after letters have 
been granted to a competent applicant, no 
person other than the surviving husband 


91-1508. 


or wife, child, father, mother, brother, or 
sister of the intestate may obtain the 
revocation of such letters for the reason 
that he or she is better entitled to them. 
In re Craigie’s Estate, 24 M 37, 44, 60 
P 495. 


References 


In re Liter’s Estate, 19 M 474, 478, 48 
P 753; State ex rel. Lancaster v. Woody, 
20 M 4138, 417, 51 P 975; In re Blackburn’s 
Estate, 48 M 179, 187, 137 P 381. 


(10081) What proof must be made before granting letters of 


administration. Before letters of administration are granted on the estate 
of any person who is represented to have died intestate, the fact of his dying 
intestate must be proved by the testimony of the applicant or others; and 
the court or judge may also examine any other person concerning the time, 
place, and manner of his death, the place of his residence at the time, the 
value and character of his property, and whether or not the decedent left 
any will, and may compel any person to attend as a witness for that 


purpose. 


History: En. Sec. 68, p. 255, L. 1877; 
re-en. Sec. 68, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 68, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2447, C. Civ. Proc. 1895; re-en. 
Sec. 7445, Rev. C. 1907; re-en. Sec. 10081, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1378. 


Proof of Intestacy and Death 


The making of an order for the appoint- 
ment of a general administrator is not an 
adjudication of the intestacy of the de- 
eedent, binding upon the court until set 
aside, but a will may be propounded at 
any time, and its admission to probate ipso 
facto vacates letters of general admin- 
istration. In re Davis’ Estate—Cummings’ 
Appeal, 11 M 196, 211, 213, 28 P 645. 

Where an alleged will of a decedent is 
before the court for probate, and a con- 
test pending thereon, it is proper for the 
court, taking judicial notice of its own 
proceedings, to refuse to vacate an order 
for the appointment of a general adminis- 
trator theretofore made, and to grant gen- 
eral letters of administration to another 


91-1509. 


person upon a petition made for such pur- 
poses, as such petition would involve proof 
of the intestacy of the decedent in ad- 
vance of the determination of that ques- 
tion by the trial of the contest upon the 
probate of the will. In re Davis’ Estate— 
Cummings’ Appeal, 11 M 196, 211, 213, 
28 P 645. 

Proof of the intestacy and death must 
be made, the purpose of which is to ascer- 
tain what condition of facts exists. Ques- 
tions must be answered though no actual 
issues of fact are involved, and the dis- 
trict court acts simply in behalf of all 
persons interested in the administration 
of the estate, and does so in a somewhat 
ministerial as well as judicial capacity. 
In re Liter’s Estate, 19 M 474, 478, 48 P 
753. 


Collateral References 
Executors and Administrators€=20 (8). 


33 C.J.S. Exeeutors and Administrators 
§§ 59, 61, 62. 


(10082) Letters may be granted to others than those entitled. 


Administration may be granted to one or more competent persons, although 
not otherwise entitled to the same, at the written request of the 
person entitled, filed in the court. When the person entitled is a non- 
resident of the state, affidavits, taken ex parte before any officer authorized 
by the laws of this state to take acknowledgments and administer oaths 
out of this state, may be received as prima facie evidence of the identity of 
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the party, if free from suspicion, and the fact is established to the satis- 


faction of the court. 


History: Ap. p. Sec. 69, p. 256, L. 1877; 
re-en, Sec. 69, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 69, 2nd Div. Comp. Stat. 1887; 
en. Sec. 2448, C. Civ. Proc. 1895; re-en. 
Sec. 7446, Rev. C. 1907; re-en. Sec. 10082, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1379. 


Affidavit Not Exclusive Method of Iden- 
tification 


The method of proving identity of a 
nonresident appointing someone to act as 
administrator of an estate, prescribed by 
this section, i.e., that an affidavit may be 
received as prima facie evidence of the 
identity of that person, is not the exclu- 
sive method for such proof. Where there 
is sufficient evidence by oral testimony to 
establish the identity of the signer, and 
under section 93-1101-19, of the execution 
of the instrument, an acknowledged in- 
strument is admissible in evidence. In re 
Mapes’ Estate, 112 M 549, 554, 118 P 2d 
755. 


Ex Parte Affidavit 


If a decedent’s mother, residing in a 
foreign country, makes a written request 
for the appointment of a designated per- 
son as administrator of her son’s estate in 
this state, and the same is entitled in the 
court and cause and addressed to the judge 
of the court, and is accompanied by an 
affidavit as to the identity of the party 


making the request, executed before an 
officer authorized to administer oaths out- 
side of the United States, such request 
virtually constitutes a pleading, and, as 
the request and affidavit are a part of the 
record in the case, and thus before the 
court, it is unnecessary to formally offer 
them in evidence. In re Koller’s Estate, 
40 M 137, 142, 105 P 549, 


Revocation of Letters 


Under this section, a request for the 
revocation of letters of administration by 
one of the persons named in section 91- 
1601 must be filed in the district court, 
and a petition failing to allege the filing 
of such request is insufficient. In re In- 
felise’s Estate, 51 M 18, 23, 149 P 365. 

Where ereditor of decedent had been 
appointed as administratrix, the nephews 
and nieces could not apply for the revoca- 
tion of the letters. In re Ruane’s Estate, 
122 M 387, 204 P 2d 1037, 1039. 


References 

In re Rinio’s Estate, 96 M 344, 346, 30 
P 2d 803; In re Hoermann’s Estate, 108 
M 386, 388, 91 P 2d 394. 


Collateral References 

Executors and AdministratorsC-17 (7). 

33 C.J.S. Executors and Administrators 
§§ 34, 44. 


CHAPTER 16 


PROCEEDINGS FOR REVOCATION OF LETTERS OF ADMINISTRATION 


Section 91-1601. 
91-1602. 
91-1603. 
91-1604. 


91-1601. 


Revocation of letters of administration. 

When petition filed, citation to issue. 

Hearing of petition for revocation. 

Prior right of relatives entitles them to revoke prior letters. 


(10083) Revocation of letters of administration. When letters 


of administration have been granted to any other person than the surviving 
husband or wife, child, father, mother, brother, or sister of the intestate, 
any one of them who is competent, or any competent person at the written 
request of any one of them, may obtain the revocation of the letters, and be 
entitled to the administration, by presenting to the court a petition praying 
the revocation, and that letters of administration be issued to him. 


History: En. Sec. 70, p. 256, L. 1877; Court May Dispense with Provisions 


re-en. Sec. 70, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 70, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2460, C. Civ. Proc. 1895; re-en. 
Sec. 7447, Rev. C. 1907; re-en. Sec. 10083, 
R. CG. M. 1921. Cal. C. Civ. Proc. Sec. 1383. 


Under section 91-2406, the district court 
sitting in probate may, after the issuance 
of letters of administration, dispense with 
the regular proceedings in estate matters 
prescribed by sections 91-701 to 91-5211 of 
the codes, where an estate does not exceed 
the sum of $3,000, and hence may in such 
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a case in its discretion dispense with all 
the provisions of sections 91-1601 to 91- 
1604, relating to revocation of letters. In 
re Esterly’s Estate, 97 M 206, 210, 34 P 
2d 539. 


Petition for Revocation 


This section, under which the nominee 
of a surviving mother may be entitled 
to letters and to the revocation of prior 
letters, is not absolute and available at 
all times, under all conditions. The plead- 
ing in such, as in all other cases, must 
show prima facie that the applicant is en- 
titled to the relief sought. In re Infelise’s 
Estate, 51 M 18, 23, 149 P 365. 


Right to Seek Revocation 


The right of petitioning for the revoca- 
tion of letters of administration given by 
this section, if granted to one other than 
the persons named therein, is not absolute 
and available at all times, under all condi- 
tions, but, under it, where one of an in- 
ferior class obtains letters, one of a supe- 
rior class may, the conditions being fa- 
vorable, invoke and secure its benefit. In 
re Cameron’s Estate, 86 M 455, 462, 284 
P 143. 


Where creditor of decedent had been 
appointed as administratrix, the nephews 
and nieces could not apply for the revoca- 
tion of the letters. In re Ruane’s Estate, 
122 M 387, 204 P 2d 1037, 1039. 


Right to Seek Revocation—Nonresident 


Where letters of administration have 
been granted to any person, other than 
those enumerated in this section, any one 
of the persons therein named, though a 
resident of a foreign country, may seek 
the revocation of such letters and nomi- 
nate someone to act as administrator. In 


91-1602. (10084) When petition 


WILLS, SUCCESSION AND PROBATE 


re Infelise’s Estate, 51 M 18, 23, 149 P 
365. 


Waiver of Right 


The right conferred by this section to 
name a person to administer the estate 
of a decedent may be waived by refusal 
or failure to claim the privilege, or by un- 
reasonable delay in claiming it. In re 
Infelise’s Estate, 51 M 18, 23, 149 P 365. 


References 


In re Craigie’s Estate, 24 M 37, 44, 60 P 
495; In re Koller’s Estate, 40 M 137, 141, 
105 P 549; In re Blackburn’s Estate, 48 M 
179, 187, 137 P 381; State ex rel. Stimatz 
v. District Court, 105 M 510, 515, 74 P 
2d 8. 


Collateral References 


Executors and Administrators€=32 (1). 

33 C.J.S. Executors and Administrators 
§ 86; 34 C.J.S. Executors and Administra- 
tors § 1038. 

21 Am. Jur. 455, Executors and Admin- 
istrators, § 141 et seq. 


Status and acts of one appointed execu- 
tor or administrator who was ineligible. 
14 ALR 619. 

Allowance for expenses and disburse- 
ments by executor or administrator after 
revocation of his letters. 31 ALR 846. 

Effect of proceedings to supplant admin- 
istrator or executor, or of appeal from 
order appointing or removing him, upon 
right of person who dealt with him pend- 
ing such proceeding or appeal. 99 ALR 
862. 

Personal interest of executor or admin- 
istrator adverse to or conflicting with 
those of other persons interested in estate 
as grounds for revocation of letters or 
removal. 119 ALR 306. 


filed, citation to issue. When such 


petition is filed, the clerk must, in addition to the notice provided in section 
91-1503, issue a citation to the administrator to appear and answer the same 


at the time appointed for the hearing. 


History: En. Sec. 71, p. 256, L. 1877; 
re-en. Sec. 71, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 71, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2461, C. Civ. Proc. 1895; re-en. 
Sec. 7448, Rev. C. 1907; re-en. Sec. 10084, 
R. C. M, 1921. Cal. C. Civ. Proc. Sec. 1384. 


References 


In re Blackburn’s Estate, 48 M 179, 187, 
137, P 381; 


91-1603. 


Collateral References 


Executors and Administrators€=32 (2). 

33 C.J.S. Executors and Administrators 
§§ 85, 87, 88; 34 C.J.S. Executors and 
Administrators § 1038. 


(10085) Hearing of petition for revocation. At the time ap- 


pointed, the citation having been duly served and returned, the court or 
judge must proceed to hear the allegations and proofs of the parties; and if 
the right of the applicant is established, and he is competent, letters of 
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administration must be granted to him, and the letters of the former adminis- 
trator revoked. 


Pa mn. sec. 72, p. 266, L. 1877: References 
re-en, Sec. 72, 2nd Div. Rev. Stat. 1879; , 
re-en. Sec. 72, 2nd Div. Comp. Stat. 1887; are eee aoa eer eaout tee 


re-en. Sec. 2462, C. Civ. Proc. 1895; re-en. 
Sec. 7449, Rev. C. 1907; re-en. Sec. 10085, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1385. 


91-1604. (10086) Prior right of relatives entitles them to revoke prior 
letters. The surviving husband or wife, when letters of administration have 
been granted to a child, father, brother, or sister of the intestate; or any of 
such relatives, when letters have been granted to any other of them, may 
assert his prior right, and obtain letters of administration, and have letters 
before granted revoked in the same manner prescribed in the three preced- 


ing sections. 


History: En. Sec. 73, p. 256, L. 1877; 
re-en. Sec. 73, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 73, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2463, C. Civ. Proc. 1895; re-en. 
Sec. 7450, Rev. C. 1907; re-en. Sec. 10086, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1386. 


Right of Widow 


It is the policy of the law that the 
widow shall control in limine the admin- 
istration of her late husband’s estate. To 
that end she is authorized to either ad- 
minister it herself, or to nominate some 
person in whom she places trust and con- 
fidence to administer it for her. In re 
Blackburn’s Estate, 48 M 179, 188, 137 P 
381, explained in 106 M 272, 279, 76 P 2d 


634; In re Dolenty’s Estate, 53 M 33, 46, 
161 P 524. 

Where upon the request of a widow and 
the renunciation of her right to act as 
administratrix, which was fairly procured 
and freely given, another was appointed 
administrator, she has exercised her prior 
right, and cannot have such appointee re- 
moved and letters issued to her whenever 
she elects. In re Blackburn’s Estate, 48 
M 179, 187, 137 P 381, explained in 53 M 
33, 46, 161 P 524 and 106 M 272, 279, 76 
P 2d 634. 


References 


In re Craigie’s Estate, 24 M 37, 44, 
60 P 495. 


CHAPTER 17 
OATHS AND BONDS OF EXECUTORS AND ADMINISTRATORS 


Section 91-1701. Administrator or executor to take oath—letters and bonds to be re- 


corded. 


91-1702. Bond of administrators and executors, form and requirement of—when 
not required. 

91-1703. Additional bond—when required. 

91-1704. Verified petition for reduction of bond in estates. 

91-1705. Reduction of bond—limitations. 

91-1706. Liability of former surety. 

91-1707. Condition of bonds. 

91-1708. Separate bonds, where more than one administrator. 

91-1709. Several recoveries may be had on same bond. 

91-1710. Bonds and justification of sureties on—must be approved. = 

91-1711. Citation and requirements of judge on deficient bond—additional 
security. 

91-1712. Right ceases, when. 

91-1713. When bond may be dispensed with. 

91-1714. Petition showing failing sureties and asking for further bonds. 

91-1715. Citation to executor, ete., to show cause against such application. 

91-1716. Further security may be ordered. 

91-1717. Neglecting to obey order. 

91-1718. Suspending powers of executor, ete. 

91-1719. Further security without application of party in interest. 

91-1720. Release of sureties. 
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91-1721. New sureties. 
91-1722. Neglect to give new sureties forfeits letters. 
91-1723. Cost of procuring bonds. 


91-1701. (10087) Administrator or executor to take oath—letters and 
bonds to be recorded. Before letters testamentary or of administration are 
issued to the executor or administrator, he must take and subscribe an oath 
before some officer authorized to administer oaths, that he will perform, 
according to law, the duties of executor or administrator, which oath must 
be attached to the letters. All letters testamentary and of administration 
issued to, and all bonds executed by, executors and administrators, with the 
affidavits and certificates thereon, must be forthwith recorded by the clerk 
of the court having jurisdiction of the estates, in books to be kept by him in 
his office for that purpose. 


History: En. Sec. 74, p. 256, L. 1877; Collateral References 
re-en, Sec. 74, 2nd Div. Rev. Stat. 1879; Executors and Administrators€—25-27. 
re-en. Sec. 74, 2nd Div. Comp. Stat. 1887; 33 C.J.S. Executors and Administrators 


re-en. Sec. 2470, C. Civ. Proc. 1895; re-en. §§ 66, 67, 69; 34 O.J.S. Executors and Ad- 
Sec. 7451, Rev. C. 1907; re-en. Sec. 10087,  jninistrators §§ 1022, 1033, 1087. 


Li GC: M. 1921. Cal. C. Civ. Proc. Sec. 1387. o1 Am. Jur. 452, Executors and Admin- 
istrators, § 134. 


91-1702. (10088) Bond of administrators and executors, form and re- 
quirement of—when not required. Every person to whom letters testa- 
mentary or of administration are directed to issue must, before receiving 
them, execute a bond to the state of Montana, with two or more sufficient 
sureties or a sufficient surety company, to be approved by the district court, 
or a judge thereof. In form, the bond must be joint and several, and the 
penalty must not be less than the value of the personal property and the 
annual rents and profits of real property belonging to the estate, nor 
more than twice the value of such personal property and rents and profits; 
provided that upon written request of all the heirs, devisees or legatees 
and all being over twenty-one years of age and entitled to all of the estate 
upon distribution, the court may in its discretion fix the penalty of the 
bond at any sum less than the value of the personal property, and the 
annual rents and profits of the real property belonging to the estate; 
and provided further that if, at the time of hearing any application for 
letters testamentary or of administration, it satisfactorily appears to the 
court or judge that the assets of the estate for which such letters of ad- 
ministration or letters testamentary are sought do not warrant the necessity 
of a bond on the part of the applicant, the court or judge may in its 
discretion order such letters to issue without bond; but such administrator 
or executor may at any time afterward, if it appear from any cause 
necessary or proper, be required to file a bond as in other cases. 


History: En. Sec. 75, p. 257, L. 1877; Liability on Additional Bond 
re-en. Sec. 75, 2nd Div. Rev. Stat. 1879; The general bond of an administrator 
re-en. Sec. 75, 2nd Div. Comp. Stat. 1887; given under this section covers all moneys 
amd. Sec. 2471, C. Civ. Proc. 1895; re-en. coming into his hands, whether from sale 
Sec. 7452, Rev. C. 1907; amd. Sec. 1, Ch. of real property or otherwise; while the 
173, L. 1919; re-en, Sec. 10088, R. C. M. additional bond required by section 91- 
1921; amd. Sec. 1, Ch. 167, L. 1937; amd. 1703 upon sale of real property belonging 
Sec. 1, Ch. 119, L. 1963. Cal. C. Civ. Proc. 6 the estate is security for his acts in 
Sec. 1388. that respect only. Baker v. Hanson, 72 M 
22, 29, 231 P 902. 
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Since the proceeds of a sale of real 
property of an estate in the hands of an 
administrator are secured by both his 
general bond and the additional one re- 
quired on such a sale, the sureties on both 
are equally liable, and therefore the con- 
tention that liability on the additional 
bond does not attach until the penalty of 
the general bond has been exhausted is 
without merit. Baker v. Hanson, 72 M 22, 
29, 231 P 902. 


Liability on Qualifying Bond 

An administrator’s general or qualifying 
bond is liable, so far as accounting for 
property of the estate is concerned, for 
that which comes into his hands and that 
which, in the performance of his duties, he 
should have reduced to possession but did 
not. Swanberg v. National Surety Co., 86 
M 340, 353, 283 P 761. 

The general or qualifying bond of an 
administrator may in any case be wholly 
responsible for the proceeds of the sale 
of real property of his estate, in contem- 
plation of the statutes which form a part 
of the contract, and even where an addi- 


91-1703. 


91-1703 


tional bond is required on the sale of 
such property (section 91-1703), the quali- 
fying bond is jointly liable with it for the 
proceeds. Swanberg v. National Surety 
Co., 86 M 340, 353, 283 P 761. 


References 


In re Craigie’s Estate, 24 M 37, 40, 60 P 
495; Hughes v. Goodale, 26 M 93, 98, 66 
P 702; In re Smith’s Estate, 60 M 276, 
298, 199 P 696. 


Collateral References 


21 Am. Jur. 452, Executors and Ad- 
ministrators, §§ 135, 136. 


Leave of court as a prerequisite to an 
action on an executor’s or administrator’s 
bond. 2 ALR 563. 

Bond of executor or administrator as 
covering debt due from principal to dece- 
dent. 8 ALR 84. 

Power or discretion of court, after bond 
of executor, administrator, or testamentary 
trustee has been given, to dispense, dis- 
continue, or modify bonds. 121 ALR 951. 


(10089) Additional bond—when required. Except when it is 


expressly provided in the will that no bond shall be required of the executor, 
the court or judge must require an additional bond whenever the sale of 
any real estate belonging to an estate is ordered; but no such additional 
bond must be required when it satisfactorily appears to the court or judge 
that the penalty of the bond given before receiving letters or any bond 
given in place thereof, is equal to twice the value of the personal property 
remaining in or that will come into the possession of the executor or 
administrator, including the annual rents, profits, and issues of real estate, 
and twice the probable amount to be realized on the sale of the real estate 


ordered to be sold. 


History: En. Sec. 76, p. 257, L. 1877; 
re-en. Sec. 76, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 76, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2472, C. Civ. Proc. 1895; re-en. 
Sec. 7453, Rev. C. 1907; re-en. Sec. 10089, 
eee 1o2l- amd. Sec. 1, Ch. 150, L. 
1937. Cal. C. Civ. Proc. Sec, 1389. 


Liability on Qualifying Bond 

The general bond of an administrator 
given under section 91-1702 covers all 
moneys coming into his hands, whether 
from sale of real property or otherwise; 
while the additional bond required by this 
section upon sale of real property belong- 
ing to the estate is security for his acts 
in that respect only. Baker v. Hanson, 
72 M 22, 29, 231 P 902. 

The additional bond which may be 
exacted from an administrator under this 
section, upon a sale of real property be- 
longing to the estate in his charge, is dis- 
tinet from the further security which may 


be required under sections 91-1711, 91-1712, 
and 91-1719, whenever his general bond is 
deemed insufficient, and, when required, 
the latter security becomes in contempla- 
tion of law a part of his general bond and 
the sureties become subject to the same 
measure of liability. Baker v. Hanson, 72 
M 22, 29, 231 P 902. 

The general or qualifying bond of an 
administrator may in any case be wholly 
responsible for the proceeds of the sale 
of real property of his estate, in contem- 
plation of the statutes which form a part 
of the contract, and even where an addi- 
tional bond is required on the sale of such 
property (this section), the qualifying 
bond is jointly liable with it for the pro- 
eeeds. Swanberg v. National Surety Co., 
86 M 340, 355, 283 P 761. 


References 


Hughes v. Goodale, 26 M 93, 95, 66 P 
702. 
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91-1704 WILLS, SUCCESSION AND PROBATE 
91-1704. Verified petition for reduction of bond in estates. Any person 
interested in any estate may by verified petition represent to the court or 
judge that any bond theretofore given in such estate is for a greater amount 
than the assets of the estate at the time of such petition justify. 
History: En. Sec. 1, Ch. 179, L. 1937. 


91-1705. Reduction of bond—limitations. If the court or judge is 
satisfied from such verified petition or upon evidence introduced at a hearing 
thereon if such hearing be ordered by the court or judge, then such court 
or judge may make an order reducing the penalty of such existing bond, 
as to future acts of such executor or administrator, to an amount not less 
than the then value of the personal property and annual rents and profits 
of real estate belonging to the estate. 

History: En. Sec. 2, Ch. 179, L. 1937. 


91-1706. Liability of former surety. If any order be made reducing the 
penalty of a bond the former surety shall remain liable for future acts, in 
the reduced amount, unless such executor or administrator give a new bond 
in the reduced amount. But on the approval by a court or judge of a new 
bond in the reduced amount the surety on the former bond shall not be liable 
for any subsequent act, default, or misconduct of the executor or ad- 
ministrator. 

History: En. Sec. 3, Ch. 179, L. 1937. 


91-1707. (10090) Condition of bonds. The bond must be conditioned 
that the executor or administrator shall faithfully execute the duties of the 
trust according to law. 


History: En. Sec. 77, p. 257, L. 1877; 
re-en. Sec. 77, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 77, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2473, C. Civ. Proc. 1895; re-en. 
Sec. 7454, Rev. C. 1907; re-en. Sec. 10090, 
R. GC. M. 1921. Cal. C. Civ. Proc. Sec. 1390. 


Liability of Paid Surety 


The liability of a paid surety on an offi- 
cial bond of an administrator is measured 
by his covenant, the conditions of and 
the statutes relating to the bond and the 
duties of the administrator; its contract in 
that behalf is subject to the same rules of 
construction as any other contract, for the 
purpose of giving effect to the intention 
of the parties. Swanberg v. National 
Surety Co., 86 M 340, 353, 283 P 761. 


91-1708. 


Liability on Qualifying Bond 

An administrator’s general or qualify- 
ing bond is liable, so far as accounting 
for property of the estate is concerned, for 
that which comes into his hands and that 
which, in the performance of his duties, 
he should have reduced to possession but 
did not. Swanberg v. National Surety Co., 
86 M 340, 353, 283 P 761. 


References 
In re Craigie’s Estate, 24 M 37, 41, 60 


P 495; In re Smith’s Estate, 60 M 276, 298, 
199 P 696. 


(10091) Separate bonds, where more than one administrator. 


When two or more persons are executors or administrators, the court or 
judge must require and take a separate bond from each of them. 


History: En. Sec. 78, p. 257, L. 1877; 
re-en. Sec. 78, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 78, 2nd Div. Comp. Stat. 1887; 


91-1709. 


re-en, Sec. 2474, C. Civ. Proc. 1895; re-en. 


Sec. 7455, Rev. C. 1907; re-en. Sec. 10091, 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1391. 


(10092) Several recoveries may be had on same bond. The 


bond shall not be void upon the first recovery, but may be sued and 
recovered upon from time to time by any person aggrieved, in his own 
name, until the whole penalty is exhausted. 
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History: En. Sec. 79, p. 257, L. 1877; 
re-en. Sec. 79, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 79, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2475, C. Civ. Proc. 1895; re-en. 
Sec. 7456, Rev. C. 1907; re-en. Sec. 10092, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1392. 


91-1710. (10093) Bonds and justification of sureties on—must be ap- 
proved. In all cases where bonds or undertakings are required to be given 
under sections of this Title, the sureties must justify thereon in the 
Same manner and in like amounts as required by section 93-8710, and 
the certificate thereof must be attached to and filed and recorded with 
the bond or undertaking. All such bonds and undertakings must be 
approved by a judge of the district court before being filed or recorded. 


History: En. Sec. 80, p. 258, L. 1877; amd. Sec. 2476, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 80, 2nd Div. Rev. Stat. 1879; Sec. 7457, Rev. C. 1907; re-en. Sec. 10093, 
re-en. Sec. 80, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1393. 


91-1711. (10094) Citation and requirements of judge on deficient bond 
—additional security. Before the judge approves the bond required under 
sections of this Title, and after its approval, he may, of his own 
motion, or upon the motion of any person interested in the estate, sup- 
ported by affidavit that the sureties, or some one of them, are not worth 
as much as they have justified to, order a citation to issue requiring such 
sureties to appear before him at a designated time and place, to be examined 
touching their property and its value; and the judge must, at the same 
time, cause a notice to be issued to the executor or administrator, re- 
quiring his appearance on the return of the citation; and on its return 
he may examine the sureties and such witnesses as may be produced, touch- 
ing the property of the sureties and its value; and if, upon such examination, 
he is satisfied that the bond is insufficient, he must require sufficient 
additional security. 


Collateral References 


Executors and Administrators€=531, 537. 
34 C.J.S. Executors and Administrators 
§§ 959, 960. 


History: En. Sec. 81, p. 258, L. 1877; 
re-en. Sec. 81, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 81, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2477, C. Civ. Proc. 1895; re-en. 
Sec. 7458, Rev. C. 1907; re-en. Sec. 10094, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1394. 


Liability of Sureties 

The additional bond which may be ex- 
acted from an administrator under section 
91-1703, upon a sale of real property be- 
longing to the estate in his charge, is dis- 
tinet from the further security which may 


91-1712. 


be required under this section and sections 
91-1716 and 91-1719, whenever his general 
bond is deemed insufficient, and, when re- 
quired, the latter security becomes in con- 
templation of law a part of his general 
bond and the sureties become subject to 
the same measure of liability. Baker v. 
Hanson, 72 M 22, 31, 231 P 902. 


References 


State ex rel. King v. District Court, 42 
M 182, 185, 111 P 717. 


(10095) Right ceases, when. If sufficient security is not given 


within the time fixed by the judge’s order, the right of such executor or 
administrator to the administration shall cease, and the person next entitled 
to the administration on the estate, who shall execute a sufficient bond, must 
be appointed to the administration. 


History: En. Sec. 82, p. 258, L. 1877; 
re-en. Sec. 82, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 82, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2478, C. Civ. Proc. 1895; re-en. 
Sec. 7459, Rev. C. 1907; re-en. Sec. 10095, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1395. 


Collateral References 

Executors and AdministratorsG=30. 

33 C.J.S. Executors and Administrators 
§ 68. 
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91-1718. (10096) When bond may be dispensed with. When it is ex- 
pressly provided in the will that no bond shall be required of the executor, 
or when it appears to the satisfaction of the court or judge that the estate 
has, at the time of hearing on the application for letters in such estate, no 
assets warranting the necessity of a bond, letters testamentary or letters of 
administration with the will annexed may issue, without any bond, unless 
the court or judge, for good cause, require one to be executed; but the 
executor or administrator with the will annexed may at any time afterward, 
if it appear from any cause necessary or proper, be required to file a bond as 
in other cases. 


History: En. Sec. 83, p. 258, L. 1877; 
re-en. Sec. 83, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 83, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2479, C. Civ. Proc. 1895; re-en. 
Sec. 7460, Rev. C. 1907; re-en. Sec. 10096, 
R. C. M. 1921; amd. Sec. 2, Ch. 150, L. 
1937. Cal. C. Civ. Proc. Sec. 1396. 


Right of Court to Demand Bond 


The right of the court to demand the 
bond referred to in this section is unques- 
tionable, and conforms with the policy of 
the probate laws of the state, which en- 
able the court to exercise a supervision 
over the affairs of the estate, lest because 
“of some change in the situation or cir- 
cumstances of the executor, or for other 
sufficient cause,” the rights of those in- 


91-1714. 


terested may be endangered. In re Hig- 
gins’ Estate, 15 M 474, 485, 39 P 506. 


Writ of Supervisory Control 


Neither the cost of transcript where evi- 
dence is essential to a proper determina- 
tion of an appeal, nor the fact that the 
executor was not required to execute 
a bond for the protection of the estate 
under the will, is a sufficient reason for 
the issuance of the writ of supervisory 
control, since in the latter case the court 
under this section as amended may for 
good cause order that a bond be executed 
notwithstanding such testamentary pro- 
vision. State ex rel. Furshong v. District 
Court, 105 M 37, 41, 69 P 2d 119, dis- 
tinguished in 107 M 167, 171, 81 P 2d 699. 


(10097) Petition showing failing sureties and asking for fur- 


ther bonds. Any person interested in an estate may, by verified petition, 
represent to the court or judge that the sureties of the executor or adminis- 
trator thereof have become, or are becoming, insolvent, or that they have 
removed, or are about to remove, from the state, or that from any other 
cause the bond is insufficient, and ask that further security be required. 
History: En. Sec. 84, p. 258, L. 1877;  re-en. Sec. 2480, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 84, 2nd Div. Rev. Stat. 1879; Sec. 7461, Rev. C. 1907; re-en. Sec. 10097, 
re-en. Sec. 84, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1397. 


91-1715. (10098) Citation to executor, etc., to show cause against such 
application. If the court or judge is satisfied that the matter requires 
investigation, a citation must be issued to the executor or administrator, 
requiring him to appear, at a time and place therein specified, to show cause 
why he should not give further security. The citation must be served 
personally on the executor or administrator, at least five days before the 
return day. If he has absconded, or cannot be found, it may be served by 
leaving a copy of it at his place of residence, or by such publication as the 
court or judge may order. 


History: En. Sec. 85, p. 259, L. 1877; 
re-en. Sec. 85, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 85, 2nd Div. Comp. Stat. 1887; 


91-1716. (10099) Further security may be ordered. On the return of 
the citation, or at such other time as the judge may appoint, he must proceed 
to hear the proofs and allegations of the parties. If it satisfactorily appears 
that the security from any cause is insufficient, he may make an order 
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re-en. Sec. 2481, C. Civ. Proc. 1895; re-en. 
Sec. 7462, Rev. C. 1907; re-en. Sec. 10098, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1398. 


OATHS AND BONDS 


91-1719 


requiring the executor or administrator to give further security, or to file a 
new bond, in the usual form, within a reasonable time, not less than five 


days. 


History: En. Sec. 86, p. 259, L. 1877; 
re-en, Sec. 86, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 86, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2482, C. Civ. Proc. 1895; re-en. 
Sec. 7463, Rev. C. 1907; re-en. Sec. 10099, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1399. 


Liability of Sureties 


The additional bond which may be ex- 
acted from an administrator under section 
91-1703, upon a sale of real property be- 


91-1717. 


longing to the estate in his charge, is dis- 
tinct from the further security which may 
be required under sections 91-1711 and 
91-1719, and this section, whenever his 
general bond is deemed insufficient, and, 
when required, the latter security becomes 
in contemplation of law a part of his 
general bond and the sureties become sub- 
ject to the same measure of liability. 
Baker v. Hanson, 72 M 22, 31, 231 P 902. 


(10100) Neglecting to obey order. If the executor or adminis- 


trator neglects to comply with the order within the time prescribed, the 
judge must, by order, revoke his letters, and his authority must thereupon 


cease. 


PaeOly ers, Sec, 87, p. 259, L. 1877: 
re-en. Sec. 87, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 87, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2483, C. Civ. Proc. 1895; re-en. 
Sec. 7464, Rev. C. 1907; re-en. Sec. 10100, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1400. 


91-1718. 


Collateral References 

Executors and Administrators€=30, 32 
CL). 
33 C.J.S. Executors and Administrators 
§ 68, 86; 34 C.J.S. Executors and Admin- 
istrators §§ 1038, 1062. 


(10101) Suspending powers of executor, etc. When a petition 


is presented, praying that an executor or administrator be required to give 
further security, or to give bond, where, by the terms of the will, no bond 
was originally required, and it is alleged that the executor or administrator 
is wasting the property of the estate, the judge may, by order, suspend his 
powers until the matter can be heard and determined. 


History: En. Sec. 88, p. 259, L. 1877; 
re-en. Sec. 88, 2nd Div. Rev. Stat. 1879; 


References 
State ex rel. King v. District Court, 42 


re-en. Sec. 88, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2484, C. Civ. Proc. 1895; re-en. 
Sec. 7465, Rev. C. 1907; re-en. Sec. 10101, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1401. 


91-1719. 


NSS, 2185, TIME 717+ State cxz-rel: 
Kuburich v. District Court, 141 M 532, 
380 P 2d 204, 206. 


(10102) Further security without application of party in 


interest. When it comes to his knowledge that the bond of any executor or 
administrator is from any cause insufficient, the judge, without any applica- 
tion, must cause him to be cited to appear and show cause why he should 
not give further security, and must proceed thereon as upon the application 


of any person interested. 


History: En. Sec. 89, p. 260, L. 1877; 
re-en, Sec. 89, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 89, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2485, C. Civ. Proc. 1895; re-en. 
Sec. 7466, Rev. C. 1907; re-en. Sec, 10102, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1402. 


Liability of Sureties 

The additional bond which may be ex- 
acted from an administrator under section 
91-1703, upon the sale of real property be- 
longing to the estate in his charge, is 
distinct from the further security which 


may be required under sections 91-1711, 
91-1716, and this section, whenever his 
general bond is deemed insufficient, and, 
when required, the latter security becomes 
in contemplation of law a part of his gen- 
eral bond and the sureties become subject 
to the same measure of liability. Baker 
v. Hanson, 72 M 22, 31, 231 P 902. 


References 


State ex rel. King v. District Court, 42 
M. 182,185, LIL P2717. 
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91-1720. (10103) Release of sureties. When a surety of any executor 
or administrator desires to be released from responsibility on account of 
future acts, he may make application to the court or judge for relief. The 
court or judge must cause a citation to the executor or administrator to be 
issued, and served personally, requiring him to appear at a time and place, 
to be therein specified, and to give other security. If he has absconded, 
left, or removed from the state, or if he cannot be found, after due diligence 
and inquiry, service may be had as provided in section 91-1715. 


History: En. Sec. 90, p. 260, L. 1877; though not as clear as it might have been, 
re-en, Sec. 90, 2nd Div. Rev. Stat. 1879; was sufficient to put the administrator 
re-en. Sec. 90, 2nd Div. Comp. Stat. 1887; upon notice and to give the court jurisdic- 
re-en. Sec. 2486, C. Civ. Proc. 1895; re-en. tion to revoke his letters upon his failure 


Sec. 7467, Rev. C. 1907; re-en. Sec. 10103, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1403. 


Citation, Notice and Jurisdiction 


Where a citation to an administrator of 
an estate of considerable value calling 
upon him to furnish new sureties on his 
bond pursuant to a petition of a surety 
company under this section, had a copy of 
the petition attached to it, the citation, 


to furnish new sureties, as against his 
contention that the citation did not advise 
him of the necessity of procuring them. 
State ex rel. Gaspar v. District Court, 113 
M 318, 323, 124 P 2d 1010. 


Collateral References 
Executors and Administrators¢—531. 


34 C.J.S. Executors and Administrators 
§ 957 et seq. 


91-1721. (10104) New sureties. If new sureties be given to the satis- 
faction of the judge, he may thereupon make an order that the sureties who 
applied for relief shall not be lable on their bond for any subsequent act, 
default, or misconduct of the executor or administrator. 


History: En. Sec. 91, p. 260, L. 1877; re-en. Sec, 2487, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 91, 2nd Div. Rev. Stat. 1879; Sec. 7468, Rev. C. 1907; re-en. Sec. 10104, 
re-en. Sec. 91, 2nd Div. Comp. Stat. 1887; | R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1404. 


91-1722. (10105) Neglect to give new sureties forfeits letters. If the 
executor or administrator neglects or refuses to give new sureties, to the 
satisfaction of the judge, on the return of the citation, or within such 
reasonable time as the judge shall allow, unless the surety making the 
application shall consent to a longer extension of time, the court or judge 


must revoke his letters. 


History: En. Sec. 92, p. 260, L. 1877; 
re-en. Sec. 92, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 92, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2488, C. Civ. Proc. 1895; re-en. 
Sec. 7469, Rev. C. 1907; re-en. Sec. 10105, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1405. 


Revocation of Letters for Failure to 
Furnish New Sureties Not Abuse of Dis- 
cretion 


On original application for a writ to 
review an order of probate court revok- 
ing letters of a general administrator, 
where a citation had been issued to him 
at the instance of a surety company to 
furnish new sureties, and the order of the 


91-1723. 


court recited that he had willfully neg- 
lected or refused to try to obtain other 
security, the court did not abuse its dis- 
cretion in making the order. If an error 
was committed it was one within jurisdic- 
tion reviewable on appeal under section 
93-8003. State ex rel. Gaspar v. District 
Court, 113 M 318, 323, 124 P 2d 1010. 


Collateral References 

Executors and Administrators€=30, 32 
(1), 35 (1). 

33 C.J.S. Executors and Administrators 
§§ 68, 86, 90; 34 C.J.S. Executors and Ad- 
ministrators §§ 1038, 1062. 


(10106) Cost of procuring bonds. Any receiver, assignee, 


guardian, trustee, committee, executor, administrator, curator, or other 
fiduciary required by law, or the order of any court or the judge thereof, 
to give a bond or other obligation as such, may include, as a part of the law- 
ful expense of executing his trust, such reasonable sum paid a company 
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authorized under the laws of this state to be or become surety on any 
such bond, for becoming his surety on such bond or obligation, as may be 
allowed by the court in which, or a judge before whom, he is required to 
account, not exceeding the sum determined by the rate established for the 
same or comparable bonds or obligations by a nationally recognized rating 
bureau licensed in this state; and in all actions and proceedings the party 
entitled to recover costs therein shall be allowed and may tax and recover 
such sum paid such company for executing any bond, recognizance, under- 
taking, stipulation, or other obligation, not exceeding, however, the sum 
determined by the rate established therefor by a nationally recognized 
rating bureau licensed in this state. 


History: En. Sec. 1, Ch. 78, L. 1903; 
re-en. Sec. 7723, Rev. C. 1907; re-en. Sec. 
10106, R. C. M. 1921; amd. Sec. 1, Ch. 184, 
L. 1955. 


Collateral References 


Executors and Administrators¢-109 (5). 
33 C.J.S. Exeecutors and Administrators 
§ 232. 


CHAPTER 18 


SPECIAL ADMINISTRATORS AND THEIR POWERS AND DUTIES 


Section 91-1801. Special administrators—when appointed. 


91-1802. Special letters may issue at any time. 
91-1803. Preference given to persons entitled to letters. 
91-1804. Special administrator to give bond and take oath. 
91-1805. Duties of special administrator. 
91-1806. When letters testamentary or of administration are granted, special 
administrator’s powers cease. 
91-1807. Special administrator to render account. 
91-1801. (10107) Special administrators—when appointed. When there 


is delay in granting letters testamentary or of administration from any 
cause, or when such letters are granted irregularly, or no sufficient bond is 
filed as required, or when no application is made for such letters, or when an 
executor or administrator dies, or is suspended, or removed, the court or 
judge must appoint a special administrator to collect and take charge of 
the estate of the decedent in whatever county or counties the same may be 
found, and to exercise such other powers as may be necessary for the 
preservation of the estate. 


History: En. Sec. 95, p. 261, L. 1877; 
re-en. Sec. 95, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 95, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2500, C. Civ. Proc. 1895; re-en. 
Sec. 7470, Rev. C. 1907; re-en. Sec. 10107, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1411. 


Authority Ceases upon Appointment of 
Executor or General Administrator 


The office of special administrator is 
statutory, his powers and duties are lim- 
ited to those enumerated in the statute, 
and his authority ceases automatically 
upon the appointment and qualification of 
the executor or general administrator. In 
re Williams’ Estate, 55 M 63, 67, 173 P 
790, 1 ALR 1639. 


Compensation 
The court has a discretionary power to 


grant a special administrator compensa- 
tion for his services. In re Ford’s Estate, 
29 M 283, 286, 74 P 735. 


Delay in Appointment of Administrator 


Where the appointment of an adminis- 
trator is delayed through a contest over 
the right to letters, the special administra- 
tor may be substituted in pending actions 
brought by decedent, under this section 
and section 91-1805. Quinn’s Administra- 
tor v. Quinn, 22 M 403, 415, 56 P 824. 


Discretion of Court 


Under the provision of this section that 
the “court or judge must appoint a spe- 
cial administrator to collect and take 
charge of the estate, etc.,” compulsory 
appointment need only be made where a 
showing of necessity to preserve the es- 
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tate is made. The court is not deprived 
of all discretion in the matter, since under 
certain conditions the word “must” being 
given the meaning of “may.” State ex 
rel. MeCabe v. District Court, 106 M 272, 
277, 76 P 2d 634. 


Emergency Officer 


A special administrator within the mean- 
ing of this section, is one appointed to 
take temporary charge of an estate until 
general letters are issued, or during the 
suspension of a general administrator, and 
the like; he is an emergency officer ap- 
pointed solely for the purpose of con- 
serving the property in default of a quali- 
fied executor or general administrator. 
State ex rel. McCabe v. District Court, 106 
M 272, 276, 76 P 2d 634. 


Functions of Special Administrator 


The functions of a special administra- 
tor being limited by this section and sec- 
tion 91-1805, to the exercise of powers nec- 
essary to collect and preserve the estate 
for the executor or administrator to be 
regularly appointed, an order by a district 
judge directing a special administrator to 
pay an indebtedness of the estate is void. 
State ex rel. Bartlett v. District Court, 18 
M 481, 485, 46 P 259, overruled on another 
point in 24 M 494, 499, 62 P 820. See also 
In re Ford’s Estate, 29 M 283, 287, 74 P 
735; In re Williams’ Estate, 55 M 63, 67, 
173 P 790, 1 ALR 1639. 


Where entire estate is gone, under a 
will that has been adjudged invalid, and 
is the subject of appeal without bond 
other than the statutory appeal cost bond, 
the district court should appoint a special 
administrator to reacquire the corpus of 
the estate not expended bona fide in the 
administration or acquire sufficient se- 
curity therefor by a bond or otherwise 
from the former executor and legatee. 
State ex rel. Kuburich v. District Court, 
141 M 532, 380 P 2d 204, 207. 


Limitations on Exercise of Power 


Special administrators are without pow- 
er to have appraisers appointed, or give 
notice to creditors for the presentation 
of claims. In re Ford’s Estate, 29 M 283, 
287, 74 P 735. 


The district court is without power to 
require a special administrator to go be- 
yond the fair import of the terms of the 
statute governing his actions. In re Wil- 
liams’ Estate, 55 M 63, 67, 173 P 790, 1 
ALR 1639. 
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Public Administrator Denied Appoint- 
ment over Widow’s Nominee 


Application for writ of supervisory con- 
trol to compel district court to annul an 
order refusing to appoint a public admin- 
istrator as special administrator in face of 
application of decedent’s widow waiving 
her right to appointment but nominating 
a second person therefor upon the death 
of an administrator, denied, the respond- 
ent court not having acted under a mis- 
taken view of the law nor in willful dis- 
regard of it, and its action not resulting 
in gross injustice. State ex rel. MeCabe 
v. District Court, 106 M 272, 280, 76 P 2d 
634. 


Special Administrator—When Unneces- 
sary 


Where an estate is gone, under a will 
that has been adjudged invalid, and is the 
subject of appeal without bond, other than 
the statutory appeal cost bond, the ad- 
mission of another will to probate and the 
appointment of an executor under its 
terms obviates the appointment of a spe- 
cial administrator, but that executor 
should reacquire the corpus of the estate 
or acquire sufficient security therefor. 
State ex rel. Kuburich v. District Court, 
141 M 532, 380 P 2d 204, 207. 


Widow’s Control Continues in a Proper 
Case 


A widow’s control of her husband’s es- 
tate is not exhausted by nominating an 
administrator, but upon death of such ad- 
ministrator her right to renominate con- 
tinues in a proper case when necessary to 
such control. State ex rel. MeCabe v. Dis- 
trict Court, 106 M 272, 279, 76 P 2d 634. 


References 


State ex rel. Eakins v. District Court, 
34 M 226, 228, 85 P 1022; State ex rel. 
McKennan v. District Court, 69 M 340, 
343, 222 P 426. 


Collateral References 


Executors and Administrators¢~22. 

34 C.J.S. Executors and Administrators 
§ 1035 et seq. 

21 Am. Jur. 831-833, Executors and Ad- 
ministrators, §§ 804-809. 


Person to be appointed as special or 
temporary administrator pending will con- 
test. 136 ALR 604. 

Authority of special or temporary ad- 
ministrator, or administrator pendente lite, 
to dispose of, distribute, lease or encumber 
property of estate. 148 ALR 275. 


(10108) Special letters may issue at any time. The appoint- 


ment may be made at any time, and without notice, and must be made by 
entry upon the minutes of the court, specifying the powers to be exercised 
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by the administrator. Upon such order being entered, and after the person 
appointed has given bond, the clerk must issue letters of administration to 
such person in conformity with the order. 


History: En. Sec. 96, p. 261, L. 1877; 
re-en. Sec. 96, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 96, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2501, C. Civ. Proc. 1895; re-en. 
Sec. 7471, Rev. C. 1907; re-en. Sec. 10108, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1412. 


Improper Appointment of General Ad- 
ministrator 


Where the appointment of a _ general 
administrator was void because made with- 
out complying with the statutory require- 


91-1803. 


ments, the appointment may not be sus- 
tained on the theory that he was a special 
administrator, as the latter would have 
no authority to sell all the property of the 
estate. State ex rel. Gaspar v. District 
Court, 113 M 318, 323, 124 P 2d 1010. 


References 


State ex rel. MeKennan v. District 
Court, 69 M 340, 343, 222 P 426; State 
ex rel. McCabe v. District Court, 106 M 
Bigyolt, e001 2dsGae 


(10109) Preference given to persons entitled to letters. In 


making the appointment of a special administrator, the court or judge must 
give preference to the person entitled to letters testamentary or of ad- 
ministration, but no appeal must be allowed from the appointment. 


History: 
re-en. Sec. 


Pe eOeCio 1,6). 201, ) li. 1977; 
97, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 97, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2502, C. Civ. Proc. 1895; re-en. 
Sec. 7472, Rev. C. 1907; re-en. Sec. 10109, 
newt ocl. Cal. C. Civ. Proc. Sec. 1413. 


Executor Named in Will 


A person named as executor in a will is, 
in a case where it is necessary to appoint 
a special administrator, entitled to the ap- 
pointment. In re Williams’ Estate, 55 M 
Gomn0elio (90, 1 ALR 1639. 

Where a will, valid on its face, names 
an executor and it becomes necessary to 
appoint a special administrator of the es- 
tate, preference should be given to the 
person named as executor, and where an 
executor is not named in the will, the 
court should give like preference to the 
person entitled to letters of administra- 
tion. State ex rel. MeKennan v. District 
Court, 69 M 340, 343, 222 P 426. 


Incompetency of Person Entitled to 
Letters 


In the absence of a showing of incom- 


91-1804. 


petency, the person who is entitled to let- 
ters testamentary or of administration 
must be given preference in the selection 
of a special administrator, and a refusal 
to do so is a direct violation of this sec- 
tion. State ex rel. Cotter v. District Court, 
49 M 146, 148, 140 P 732. 


Widow of Decedent 


Where there exists a legal cause for the 
appointment of a special administrator, 
the district court must appoint someone 
entitled to such appointment; and the se- 
lection of a public administrator to act 
as such officer, in preference to the widow 
of decedent, who had been named as lega- 
tee and devisee in the will and as execu- 
trix thereof, was a violation of the provi- 
sions of this section. State ex rel. Eakins 
v. District Court, 34 M 226, 231, 85 P 1022. 


References 


In re Dolenty’s Estate, 53 M 33, 47, 161 
P 524; State ex rel. McCabe v. District 
Court, 106 M 272, 276, 76 P 2d 634. 


(10110) Special administrator to give bond and take oath. 


Before any letters issue to any special administrator, he must give bonds 
in such sum as the court or judge may direct, with sureties to the satis- 
faction of the court or judge, conditioned for the faithful performance of 
his duties; and he must take the usual oath, and have the same endorsed on 
his letters. 


Collateral References 


Executors and Administrators©=25, 26. 
33 C.J.S. Exeecutors and Administrators 
§ 66. 


History: En. Sec. 98, p. 262, L. 1877; 
re-en. Sec. 98, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 98, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2503, C. Civ. Proc. 1895; re-en. 
Sec. 7473, Rev. C. 1907; re-en. Sec. 10110, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1414. 
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91-1805. (10111) Duties of special administrator. The special admin- 
istrator must collect and preserve for the executor or administrator all 
the goods, chattels, debts, and effects of the decedent, all incomes, rents, 
issues, and profits, claims, and demands of the estate; must take charge 
and management of, enter upon, and preserve from damage, waste, and 
injury, the real estate; and for any such and all necessary purposes may 
commence and maintain or defend suits and other legal proceedings as an 
administrator; he may sell such perishable property as the court or judge 
may order to be sold, and exercise such other powers as are conferred upon 
him by his appointment, but in no ease is he liable to an action by any 


creditor on a claim against the decedent. 


History: En. Sec. 99, p. 262, L. 1877; 
re-en. Sec. 99, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 99, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2504, C. Civ. Proc. 1895; re-en. 
Sec. 7474, Rev. C. 1907; re-en. Sec. 10111, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1415. 


Exclusive Control over Estate 


A special administrator has exclusive 
control over the estate for the time being, 
and until he is displaced by the appoint- 
ment and qualification of an executor or 
general administrator. Murphy v. Nett, 
51 M 82, 87, 149 P 713. 


Limitations on Exercise of Power 


This code limits the functions of a spe- 
cial administrator to the exercise of pow- 
ers necessary to collect and preserve the 
estate for the executor or administrator to 
be regularly appointed. In re Ford’s Es- 
tate, 29 M 283, 287, 74 P 735. 

The powers of a special administrator 
are limited to the preservation and pro- 
tection of the estate temporarily, until a 
general administrator or an executor has 
been appointed. In re Dolenty’s Estate, 
53 M 33, 44, 161 P 524. 


Maintenance of Actions 


A special administrator by virtue of the 
provision of this section, conferring upon 
him the power to commence suits for “all 
necessary purposes” possessed by an ad- 
ministrator, has the right to maintain an 
action to recover from a mining partner 


91-1806. 


of the decedent his proportionate share 
of debts of the partnership paid by de- 
cedent, and may do so without an order 
of court authorizing him to do so. Bielen- 
berg v. Higgins, 85 M 56, 67, 277 P 6381. 


Operation of Partnership Business 


Though it may have been the part of 
wisdom to permit a special administrator 
placed in charge of the estates of two 
partners who met death simultaneously to 
continue operation of the partnership busi- 
ness for the purpose of avoiding loss, 
the arrangement should have been only 
of a temporary character, it having been 
the duty of the administrator to take im- 
mediate steps to dispose of the property 
and good will of the concern. In re Rinio’s 
Hstate, 93 M 428, 431, 432, 19 P 2d 322, 


- distinguished in 140 M 28, 32, 367 P 2d 


(ae 


References 


State ex rel. Bartlett v. District Court, 
18 M 481, 485, 46 P 259; Quinn’s Admin- 
istrator v. Quinn, 22 M 403, 415, 56 P 824; 
In re Williams’ Estate, 55 M 63, 72, 173 
P 790, 1 ALR 1639. 


Collateral References 


Executors and Administrators@122. 

34 C.J.S. Executors and Administrators 
§ 1040. 

21 Am. Jur. 833-835, Executors and Ad- 
ministrators, §§ 813-816. 


(10112) When letters testamentary or of administration are 


granted, special administrator’s powers cease. When letters testamentary 
or of administration on the estate of the decedent have been granted, the 
powers of the special administrator cease, and he must forthwith deliver 
to the executor or administrator all the property and effects of the decedent 
in his hands, and the executor may prosecute to final judgment any suit 
commenced by the special administrator. 


History: En. Sec. 100, p. 262, L. 1877; 
re-en. Sec. 100, 2nd Div. Rev. Stat. 1879; 


References 
In re Williams’ Estate, 55 M 63, 67, 173 


re-en. Sec. 100, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2505, C. Civ. Proc. 1895; re-en. 
Sec. 7475, Rev. C. 1907; re-en. Sec. 10112, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1416. 


P 790, 1 ALR 1639; State ex rel. McCabe 
v. District Court, 106 M 272, 276, 76 P 
2d 634. 
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Collateral References 
Executors and Administrators¢=31. 
33 C.J.S. Executors and Administrators 


91-1807. 


91-1902 


§ 78; 34 C.J.S. Executors and Administra- 
tors § 1039. 


(10113) Special administrator to render account. The special 


administrator must render an account, on oath, of his proceedings, in a like 
manner as other administrators are required to do. 


History: En. Sec. 101, p. 262, L. 1877; 
re-en. Sec. 101, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 101, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2506, C. Civ. Proc. 1895; re-en. 
Sec. 7476, Rev. C. 1907; re-en. Sec. 10113, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1417. 


References 
In re Ford’s Estate, 29 M 283, 286, 74 


P 735; In re Williams’ Estate, 55 M 63, 
67, 173 P 790, 1 ALR 1639. 


Collateral References 


Executors and Administrators¢=463. 
34 C.J.S. Exeeutors and Administrators 
§§ 830, 831. 


CHAPTER 19 


CHANGES IN ADMINISTRATION ON SUBSEQUENT DISCOVERY OF A 
WILL OR DEATH, INCOMPETENCY OR RESIGNATION 
OF EXECUTORS AND ADMINISTRATORS 


Section 91-1901. 
revoked. 


On proof of will, after grant of letters of administration, letters 
Remaining executor or administrator to continue when his colleagues 


Executor or administrator may resign, when—court to appoint suc- 


All acts of executor, ete., valid until his power is revoked. 


91-1902. Power of executor in such ease. 
91-1903. 
are disqualified. 
91-1904. Who to act when all acting are incompetent. 
91-1905. 
cessor—liability of outgoer. 
91-1906. 
91-1901. 


(10114) On proof of will, after grant of letters of administra- 


tion, letters revoked. If, after granting letters of administration on the 
ground of intestacy, a will of the decedent is duly proved and allowed by 
the court or judge, the letters of administration must be revoked, and the 
power of the administrator ceases, and he must render an account of his 


administration within such time as the court or judge shall direct. 


History: Secs. 10114-10119, with 10067, 
en. in L. 1877; en. Sec. 102, p. 262, L. 
1877; re-en. Sec. 102, 2nd Div. Rev. Stat. 
1879; re-en. Sec. 102, 2nd Div. Comp. Stat. 
1887; re-en. Sec. 2510, C. Civ. Proc. 1895; 
re-en. Sec. 7477, Rev. C. 1907; re-en. Sec. 
10114, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1423. 


Collateral References 


Executors and Administrators¢=31, 35 
(1), 458, 459. 

33 C.J.S. Executors and Administrators 
§§ 78, 90; 34 C.J.S. Executors and Admin- 
istrators §§ 828, 829, 837, 1039. 

21 Am. Jur. 456, Executors and Admin- 


istrators, § 145. 


Admission of Will to Probate 

The admission of a will to probate, ipso 
facto, supersedes and vacates the grant of 
letters of general administration. In re 
Davis’ Estate—Cummings’ Appeal, 11 M 
196, 213, 28 P 645. 

91-1902. (10115) Power of executor in such case. In such case, the 
executor or the administrator with the will annexed is entitled to demand, 
sue for, recover, and collect all the rights, goods, chattels, debts, and effects 
of the decedent remaining unadministered, and may prosecute to final judg- 
ment any suit commenced by the administrator before the revocation of 


his letters of administration. 


Statute dealing with existing intestate 
administration upon discovery of will. 65 
ALR 2d 1201. 
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History: En. Sec. 103, p. 262, L. 1877; Collateral References 
re-en. Sec. 103, 2nd Div. Rev. Stat. 1879; Executors and Administrators@=120 (1), 
re-en. Sec. 103, 2nd Div. Comp. Stat. 1887; = 49]. 
re-en. Sec. 2511, ©. Civ. Proc. 1895; re-en. 34 C.J.S. Executors and Administrators 


Sec. 7478, Rev. C. 1907; re-en. Sec. 10115, §§ 1023, 1025-1030. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1424. : 


91-1903. (10116) Remaining executor or administrator to continue when 
his colleagues are disqualified. In case any one of several executors or 
administrators, to whom letters are granted, dies, becomes lunatic, is con- 
victed of an infamous crime, or otherwise becomes incapable of executing 
the trust, or in case the letters testamentary or of administration are 
revoked or annulled, with respect to any one executor or administrator, 
the remaining executor or administrator must proceed to complete the 
execution of the will or administration. 


History: En. Sec. 104, p. 263, L. 1877; Collateral References 
re-en. Sec. 104, 2nd Div. Rev. Stat. 1879; Executors and Administrators€-126, 127. 
re-en. Sec. 104, 2nd Div. Comp. Stat. 1887; 34 C.J.S. Executors and Administrators 


re-en. Sec. 2512, C. Civ. Proc. 1895; re-en. §§ 1046, 1047. 
Sec. 7479, Rev. C. 1907; re-en. Sec. 10116, é 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1425. 


91-1904. (10117) Who to act when all acting are incompetent. If all 
such executors or administrators die or become incapable, or the power and 
authority of all of them is revoked, the court or judge must issue letters of 
administration, with the will annexed or otherwise, to the widow or next of 
kin, or others, in the same order and manner as is directed in relation to 
original letters of administration. The administrators so appointed must 
give bond in the like penalty, with like sureties and conditions, as herein- 
before required of administrators, and shall have the like power and 
authority. 


History: En. Sec. 105, p. 263, L. 1877; Collateral References 
re-en, Sec. 105, 2nd Div. Rev. Stat. 1879; Executors and Administrators¢=21, 26, 
re-en. Sec. 105, 2nd Div. Comp. Stat. 1887; = 49]. 
re-en. Sec, 2513, C. Civ. Proc, 1895; re-en. 34 C.J.S. Executors and Administrators 


Sec. 7480, Rev. C. 1907; re-en. Sec. 10117, § 1035 et seq. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1426. 


References 


In re Kern’s Estate, 96 M 443, 447, 31 
P 2d 313. 


91-1905. (10118) Executor or administrator may resign, when—court 
to appoint successor—liability of outgoer. Any executor or administrator 
may, at any time, by writing, filed in the court, resign his appointment, 
having first settled his accounts and delivered up all the estate to the person 
whom the court or judge shall appoint to receive the same. If, however, by 
reason of any delays in such settlement and delivering up of the estate, or 
for any other cause, the circumstances of the estate or the rights of those 
interested therein require it, the court may, at any time before settlement 
of accounts and delivering up of the estate is completed, revoke the letters 
of such executor or administrator, and appoint in his stead an adminis- 
trator, either special or general, in the same manner as is directed in 
relation to original letters of administration. The liability of the outgoing 
executor or administrator, or of the sureties on his bond, shall not be in 
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any manner discharged, released, or affected by such appointment or 
resignation. 


History: En. Sec. 106, p. 263, L. 1877; 33 C.J.S. Executors and Administrators 
re-en. Sec. 106, 2nd Div. Rev. Stat. 1879; §§ 78, 79, 82; 34 C.J.S. Executors and Ad- 
re-en. Sec. 106, 2nd Div. Comp. Stat. 1887; ministrators §§ 959, 960, 1062. 
re-en. Sec. 2514, C. Civ. Proc. 1895; re-en. 21 Am. Jur. 457, Executors and Ad- 
Sec. 7481, Rev. C. 1907; re-en. Sec. 10118, ministrators, §§ 148, 149. 
hee. aoe. Cal. C. Civ. Proc. Sec. 1427. 

Right of executor or administrator to 


Collateral References resign. 91 ALR 712. 
Executors and Administrators¢=33, 35, Resignation of public administrator. 56 
531. ALR 2d 1187. 


91-1906. (10119) All acts of executor, etc., valid until his power is 
revoked. All acts of an executor or administrator, as such, before the 
revocation of his letters testamentary or of administration, are as valid, to 
all intents and purposes, as if such executor or administrator had continued 
lawfully to execute the duties of his trust. 


History: En. Sec. 107, p. 264, L. 1877; Collateral References 
re-en, Sec. 107, 2nd Div. Rev. Stat. 1879; Executors and Administrators€=35 (20), 
re-en, Sec. 107, 2nd Div. Comp. Stat. 1887; 33 C.J.S. Executors and Administrators 


re-en, Sec. 2515, C. Civ. Proc. 1895; re-en. gg 92, 93, 94. 
Sec. 7482, Rev. C. 1907; re-en. Sec. 10119, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1428. 


CHAPTER 20 
DISQUALIFICATION OF JUDGE AND TRANSFER OF ADMINISTRATION 


Section 91-2001. Disqualification of judges. 
91-2002. Transfer of proceedings. 
91-2003. Transfer not to change right to administer—retransfer—how made. 
91-2004. When proceedings to be returned to original court. 


91-2001. (10120) Disqualification of judges. No will shall be admitted 
to probate, or letters testamentary or of administration granted, before any 
judge who is interested as next of kin to the decedent, or as legatee or 
devisee under the will, or when he is named as executor or trustee in the 
will, or is a witness thereto, and any judge who shall have acted as attorney 
for the decedent in the preparation or drawing of the will, or as the attorney 
of the executor or administrator of the estate of any deceased person, 
in the administration of the estate of such deceased person, or as the 
attorney of any legatee or devisee under the will, or heir of the decedent, 
or of any person or persons claiming to be such legatee, devisee, or heir, 
shall, from and after the approval of this act, be disqualified from making 
any order, or rendering any judgment or decree, or doing anything whatso- 
ever in the matter of the estate of such deceased person. Whenever it 
shall be made to appear of record that any judge presiding in any court 
in which proceedings in probate matters have been, or are about to be, 
instituted, is disqualified from acting therein, it shall be the duty of such 
judge to, as soon thereafter as practicable, request the nearest district 
judge to preside in the place of the judge so disqualified in such proceedings. 
It shall be the duty of the judge so requested, if he be not himself dis- 
qualified, to, from time to time as occasion may require, preside in the 
place of the disqualified judge in all proceedings in such probate matters. 
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91-2002 


History: Ap. p. Sec. 109, p. 264, L. 
1877; re-en. Sec. 109, 2nd Div. Rev. Stat. 
1879; re-en. Sec. 109, 2nd Div. Comp. Stat. 
1887; amd. Sec. 2530, C. Civ. Proc. 1895; 
en. Sec. 1, p. 244, L. 1897; re-en. Sec. 7484, 
Rev. C. 1907; re-en. Sec. 10120, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1430. 


Imputed Bias and Prejudice 


There is no ease brought to our atten- 
tion that holds that when a judge is dis- 
qualified for imputed bias and prejudice 
in a probate matter, he must act under 
section 91-2001 in ealling the nearest dis- 
trict judge to preside in the matter. State 
ex rel, O’Sullivan v. District Court, 127 
M 32, 256 P 2d 1076, 1078. 

This section in substance and effect dis- 
qualifies a judge when he is interested in 
the estate or has served as attorney for 
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grounds of disqualification are made to 
appear of record, shall thereafter call in 
another judge, who shall from time to 
time preside in the place of the disquali- 
fied judge, implies that any of the dis- 
qualifications enumerated may be made 
to appear at any time. State ex rel. Nis- 
sler v. Donlan, 32 M 256, 266, 80 P 244. 


References 


Farleigh v. Kelly, 24 M 369, 375, 62 P 
495, 685; State ex rel. Carleton v. District 
Court, 33 M 138, 141, 82 P 789, 8 Ann. 
Cas. 752; State ex rel. Jacobs v. District 
Court, 48 M 410, 414, 138 P 1091; State ex 
rel. Mannix v. District Court, 51 M 310, 
315, 152 P 753; MeLeod v. McLeod, 126 
M 32, 243 P 2d 321, 323; State ex rel. 
Reid v. District Court, 126 M 489, 255 P 
2d 698, 694, 126 M 586, 256 P 2d 546, 548. 


an interested party. It has nothing to do 
with disqualification for imputed bias or 
prejudice. State ex rel. O’Sullivan v. Dis- 
trict Court, 127 M 32, 256 P 2d 1076, 1078. 


Collateral References 

Judges€=39 et seq. 

48 C.J.S. Judges §§ 72, 74, 77, 90, 91, 97. 
Time of Disqualification 


The provision of this section declaring 
that the judge, whenever any of the 


91-2002. (10121) Transfer of proceedings. When a petition is filed in 
the district court, praying for admission to probate of a will, or for 
granting letters testamentary or of administration, or when proceedings 
are pending in the court for the settlement of an estate, and there is no 
judge of said court qualified to act, an order must:be made transferring 
the proceeding to the district court of an adjoining county; and the clerk 
of the court ordering the transfer must transmit to the clerk of the court 
to which the proceeding is ordered to be transferred a certified copy of 
the order, and all the papers on file in his office in the proceeding; and 
thereafter the court or judge to which the proceeding is transferred shall 
exercise the same authority and jurisdiction over the estate, and all matters 
relating to the administration thereof, as if it had original jurisdiction over 
the estate. 


Prior representation or activity as at- 
torney or counsel as disqualifying judge. 
72 ALR 2d 443. 


History: En. Sec. 110, p. 264, L. 1877; 
re-en. Sec. 110, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 110, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2531, C. Civ. Proc. 1895; re-en. 
Sec. 7485, Rev. C. 1907; re-en. Sec. 10121, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1431. 


51 M 310, 315, 152 P 753; State ex rel. 
Reid v. District Court, 126 M 489, 255 P 
2d 693, 694, 126 M 586, 256 P 2d 546, 548. 


Collateral References 


Venue49 et seq.; Wills@=258. 
92 C.J.S. Venue § 130 et seq.; 95 C.J.S. 


References Wills § 355. 
State ex rel. Mannix v. District Court, 
91-2003. (10122) Transfer not to change right to administer—retrans- 


fer—how made. The transfer of a proceeding from one court to another, 
as provided for in the preceding section, shall not affect the right of any 
person to letters testamentary or of administration on the estate transferred, 
but the same persons are entitled to letters testamentary or of administration 
on the estate, in the order-herein provided. If, before the administration 
is closed on any estate so transferred as herein provided, another person 
is elected or appointed, and qualified as judge of the court wherein such 
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proceeding was originally commenced, who is not disqualified to act in the 
settlement of the estate, and the causes for which the proceeding was 
transferred no longer exist, any person interested in the estate may have 
the proceeding returned to the court from which it was originally trans- 
ferred, by filing a petition setting forth these facts, and moving the court 
therefor. 


History: En. Sec. 111, p. 265, L. 1877; Collateral References 
re-en, Sec. 111, 2nd Div. Rev. Stat. 1879; Executors and Administrators¢=17 et 
re-en, Sec, 111, 2nd Div. Comp. Stat. 1887; seq: VenucG>78-81. S 
amd. Sec. 2532, C. Civ. Proc. 1895; re-en. 33 C.J.S. Executors and Administrators 
Sec. 7486, Rev. C. 1907; re-en. Sec. 10122, § 31 et seq.; 92 C.J.S. Venue § 201 et seq. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1432. : 


91-2004. (10123) When proceedings to be returned to original court. 
On hearing the motion, if the facts required by the preceding section to 
be set out in the petition are satisfactorily shown, and it further appears 
to the court that the convenience of the parties interested would be pro- 
moted by such change, the judge must make an order transferring the 
proceeding back to the court where it originally commenced, and the clerk 
of the court ordering the transfer must transmit to the clerk of the court 
in which the proceeding was originally commenced a certified copy of the 
order, and all the original papers on file in his office in the proceeding, 
and the court where the proceeding was originally commenced shall there- 
after have jurisdiction and power to make all necessary orders and decrees 
to close up the administration of the estate. 


History: En. Sec. 112, p. 265, L. 1877; Collateral References 
re-en. Sec. 112, 2nd Div. Rev. Stat. 1879; VenueG8l. 
re-en. Sec, 112, 2nd Div. Comp. Stat. 1887; 92 C.J.S. Venue § 208 et seq. 
re-en. Sec. 2533, C. Civ. Proc. 1895; re-en. 
Sec. 7487, Rev. C. 1907; re-en. Sec. 10123, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1433. 


CHAPTER 21 
REMOVAL AND SUSPENSION OF EXECUTORS AND ADMINISTRATORS 


Section 91-2101. Suspension of powers of executor. 
91-2102. Executor to have notice of his suspension and to be cited to appear. 
91-2103. Any party interested may appear on hearing. 
91-2104. Notice to absconding executors and administrators. 
91-2105. May compel attendance. 


91-2101. (10124) Suspension of powers of executor. Whenever the 
judge of a district court has reason to believe, from his own knowledge, 
or from credible information, that any executor or administrator has wasted, 
embezzled, or mismanaged, or is about to waste or embezzle, the property 
of the estate committed to his charge, or has committed, or is about to 
commit, a fraud upon the estate, or is incompetent to act, or has perma- 
nently removed from the state, or has wrongfully neglected the estate, or 
has neglected to perform any act as such executor or administrator, he 
must, by an order entered upon the minutes of the court, suspend the 
powers of such executor or administrator until the matter is investigated. 


History: En. Sec. 113, p. 266, L. 1877; __re-en. Sec. 2540, C. Civ. Proc. 1895; re-en. 
re-en. nh 113, 2nd Div. Rev. Stat. 1879; Sec. 7488, Rev. C. 1907; re-en, Sec. 10124, 
re-en. Sec, 113, 2nd Div. Comp. Stat. 1887; R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1436, 
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Cross-References 


Conversion by executor constitutes lar- 
ceny, sec. 94-2715. 

Failure to file report, revocation of let- 
ters, sec. 94-3501. 


Disbarment of Attorney 


Attorney, who had been appointed exec- 
utor of an estate, was ordered disbarred 
for making withdrawals from a checking 
account of the estate for his personal use 
and benefit, In re O’Donnell, — M —, 
387 P 2d 303, 304. 


Duty of Court Where Long Delay 


Where the district court sitting in pro- 
bate has a verified petition before it as- 
serting long delay in winding up the af- 
fairs of the estate and nonpayment of 
established claims, it is the court’s duty 
to investigate the activities of such exec- 
utor, regardless of the status of the peti- 
tioner as an alien enemy or ally thereof, 
the executor being under the bounden 
duty to proceed with the utmost expedi- 
tion to settle the affairs of the estate un- 
less sufficient reasons appear compelling 
different action; carrying on decedent’s 
business is no excuse even though the in- 
terested benefit, unless all such consent to 
the delay. State ex rel. Biering v. District 
Court, 115 M 174, 181, 140 P 2d 583. 


Grounds for Revocation 


In petition to remove administratrix ap- 
pointed as creditor of decedent, allega- 
tions that such administratrix was not a 
creditor of the estate, that the heirs did 
not wish to have her appointed and that 
she was hostile to them and incompetent 
did not aver facts bringing it within the 
provisions of this section. In re Ruane’s 
Estate, 122 M 387, 204 P 2d 1037, 1039. 


Grounds for Revocation—Antagonistic 
Interests 


The law does not favor the administra- 
tion of estates by a person under condi- 
tions likely to result in a conflict of inter- 
ests in the performance of his duty, as 
where he administers the estates of two 
partners and at the same time carries on 
the partnership business virtually as a sur- 
viving partner, and in the meantime fails 
to ascertain the rights of the estates in 
the business or make reports required by 
statutes; in such circumstances he is in- 
competent to serve, as a legal proposition, 
under this section. In re Rinio’s Estate, 
93 M 428, 436, 19 P 2d 322, distinguished 
in 109 M 340, 348, 96 P 2d 916 and 140 
Mig SiO sek alld gil 

District judge did not abuse his discre- 
tion in removing executrix because her 
own interests were antagonistic to the es- 
tate of the decedent where there was evi- 
dence of transactions between decedent 
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and husband of executrix, which could 
have been loans or gifts and judicial help 
was not sought by the executrix until she 
feared for the gifts. In re Obstarezyk’s 
Estate, 141 M 346, 377 P 2d 531. 
Ordinarily the existence of a claim or 
claims against an estate does not per se 
disqualify an executor or administrator 
from serving as such and this is true re- 
gardless of the amount thereof. It is the 
nature of the claim or claims which must 
be considered and when it appears that an 
executor or administrator is in a position 
so antagonistic to the interests of the es- 
tate that he eannot do justice to the es- 
tate he should be disqualified. In re Ob- 
starczyk’s Estate, 141 M 346, 377 P 2d 531. 


Grounds for Revocation—Burden of 


Proof 


Legatee who petitioned for revocation 
of letters testamentary and removal of 
administratrix with will annexed had the 
burden of proving that waste, mismanage- 
ment and wrongful neglect had resulted 
to the estate sufficient to require her re- 
moval. In re Tice’s Estate, 140 M 28, 
SOc Pasa dil iso. 


Grounds for Revocation—Delay in Fil- 
ing Report 

The fact that a report was not made 
for a period of five years, and which when 
made was approved by the other heirs, 
and that suit had been instituted by the 
other heirs to cancel a mortgage executed 
by the executrix upon the ground of un- 
due influence, does not constitute ground 
for the removal or suspension of the ex- 
ecutrix. In re Ming, 15 M 79, 85, 38 P 
228. 

Order of the district court refusing to 
remove executors for disregard of statu- 
tory provisions, and failure to file an 
account in seven years, was affirmed on 
appeal and the trial court ordered to 
expedite distribution of the estate where 
heirs had contributed to delay by con- 
senting to lease ranch land to the executor 
and leaving the management to him, there 
being nothing remaining to be done but 
pay a small debt and executors’ fees which 
could be advanced by heirs or obtained by 
a mortgage. In re Ryan’s Estate, 109 M 
340, 343, 96 P 2d 916. 


Public Administrator Denied Appoint- 
ment over Widow’s Nominee 


Application for writ of supervisory con- 
trol to compel district court to annul an 
order refusing to appoint a public admin- 
istrator as special administrator in face of 
application of decedent’s widow waiving 
her right to appointment but nominating a 
second person therefor upon the death of 
an administrator, denied, the respondent 
court not having acted under a mistaken 
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view of the law nor in willful disregard 
of it, and its action not resulting in gross 
injustice. State ex rel. McCabe v. District 
Court, 106 M 272, 280, 76 P 2d 634. 


Refusal to Accept Process 


Where diversity actions were brought 
for wrongful death against nonresident 
executors but plaintiffs were unable to 
obtain service because the executors were 
not present in Montana and they then ob- 
tained an order that letters testamentary 
would be revoked unless the executors ap- 
peared in Montana and submitted to serv- 
ice of process and the executors, pursuant 
to the order, made appearance by counsel 
without raising the venue question, the 
executors waived the defense of improper 
venue and motions to dismiss on the 
ground of improper venue would be de- 
nied. Friele v. Schaffer, 177 F Supp 654. 


Removal of Surviving Spouse 


Even a surviving spouse, acting as rep- 
resentative, may be removed for grave 
delinquencies. In re Dolenty’s Estate, 53 
M 33, 47, 161 P 524. 

The statute makes no distinction be- 
tween the surviving spouse, acting as rep- 
resentative, and any other person whose 
appointment was properly made in the 
first place; she may be removed for cause. 
In re Dolenty’s Estate, 53 M 33, 48, 161 
P 524. 


References 

State ex rel. King v. District Court, 42 
Meie2,. tao, 111 P 717; Mayger v. Sts 
Louis Min. & Mill. Co., 68 M 492, 500, 
219 P 1102; In re Connolly’s Estate, 73 M 


91-2102. 


91-2103 


30, 44 et seq., 235 P 408; State ex rel. 
O’Sullivan v. Distriet Court, 119 M 429, 
175 P 2d 763, 765. 


Collateral References 


Exeecutors and Administrators@=35. 

33 C.J.S. Executors and Administrators 
§ 89 et seq. 

21 Am. Jur. 457-464, Executors and Ad- 
ministrators, §§ 147, 150-161. 


What effects removal of executor or ad- 
ministrator. 8 ALR 175. 

Status and act of one appointed execu- 
tor or administrator who was ineligible. 
14 ALR 619. 

Allowance for expenses and disburse- 
ments by executor or administrator after 
revocation of his letters. 31 ALR 846. 

Dilatoriness of executor or administra- 
tor in filing inventory or making report, 
as grounds for removal. 72 ALR 956. 

Right of executor or administrator to re- 
sign. 91 ALR 712. 

Effect of proceedings to supplant ad- 
ministrator or executor, or of appeal from 
order appointing or removing him, upon 
right of person who dealt with him pend- 
ing such proceeding or appeal. 99 ALR 
862. 

Right to appeal, without bond, from 
order, decree, or judgment removing execu- 
tor or administrator. 104 ALR 1197. 

Personal interest of executor or admin- 
istrator adverse to or conflicting with 
those of other persons interested in estate 
as grounds for revocation of letters or 
removal. 119 ALR 306. 

Compromise of claim as ground of re- 
moval of executor or administrator. 72 
ALR 2d 222, 243. 


(10125) Executor to have notice of his suspension and to be 


cited to appear. When such suspension is made, the notice thereof must 
be given to the executor or administrator, and he must be cited to appear 
and show cause why his letters should not be revoked. If he fail to appear 
in obedience to the citation, or, if appearing, the court or judge is satisfied 
that there exists cause for his removal, his letters must be revoked and 
letters of administration granted anew, as the case may require. 


History: En. Sec. 114, p. 267, L. 1877; 
re-en. Sec. 114, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 114, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2541, C. Civ. Proc. 1895; re-en. 
Sec. 7489, Rev. C. 1907; re-en. Sec. 10125, 
R. GC. M. 1921. Cal. C. Civ. Proc. Sec. 1437. 


References 
In re Dolenty’s Estate, 53 M 33, 47, 161 


P 524; Mayger v. St. Louis Min. & Mill. 
Co., 68 M 492, 500, 219 P 1102; State ex 
rel. O’Sullivan v. District Court, 119 M 
429, 175 P 2d 763, 765. 


Collateral References 


Requisites of notice and hearing in 
court proceedings for removal of personal 
representative. 47 ALR 2d 307. 


91-2103. (10126) Any party interested may appear on hearing. At the 
hearing, any person interested in the estate may appear and file his allega- 
{ions in writing, showing that the executor or administrator should be 
removed, to which the executor or administrator may demur or answer, 
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as hereinbefore provided. The issues raised must be heard and determined 
by the court or judge. 

History: En. Sec. 115, p. 267, L. 1877; 
re-en. Sec, 115, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 115, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2542, C. Civ. Proc. 1895; re-en. 
Sec. 7490, Rev. C. 1907; re-en. Sec. 10126, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1438. 

91-2104. (10127) Notice to absconding executors and administrators. 
If the executor or administrator has absconded or conceals himself, or has 
removed or absented himself from the state, notice may be given to him of 
the pendency of the proceedings by publication, in such manner as the 
court or judge may direct, and the court or judge may proceed upon such 
notice as if the citation had been personally served. 


History: En. Sec. 116, p. 267, L. 1877; Collateral References 
re-en. Sec. 116, 2nd Div. Rev. Stat. 1879; Requisites of notice and hearing in 
re-en. Sec. 116, 2nd Div. Comp. Stat. 1887; = court proceedings for removal of personal 
re-en. Sec. 2543, C. Civ. Proc. 1895; re-en. representative. 47 ALR 2d 307. 
Sec. 7491, Rev. C. 1907; re-en. Sec. 10127, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1439. 


91-2105. (10128) May compel attendance. In the proceedings author- 
ized by the preceding sections of this chapter, for the removal of an 
executor or administrator, the court or judge may compel his attendance 
by attachment, and may compel him to answer questions, on oath, touching 
his administration, and, upon his refusal so to do, may commit him until 
he obey, or may revoke his letters, or both. 


History: En. Sec. 117, p. 267, L. 1877; Surrender of Property to Successor 
re-en. Sec. 117, 2nd Div. Rev. Stat. 1879; It is within the power of a court to re- 
re-en, Sec. 117, 2nd Div. Comp. Stat. 1887; = quire an executor or administrator, who 
re-en. Sec, 2544, C. Civ. Proc. 1895; re-en. has been remiss in his duties, to turn over 


Public Administrator 


The public administrator is not a person 
interested in the estate within the mean- 
ing of this section. In re Ruane’s Estate, 
122 M 387, 204 P 2d 1037, 1039. 


Sec. 7492, Rev. C. 1907; re-en. Sec. 10128, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1440. 


Accounting for Profits 


If a court goes beyond its powers in 
holding an executor to account for profits, 
or in removing him from office, he has 
the right of appeal. State ex rel. Klein v. 


to his suecessor all property of the estate 
which has come into his hands. State ex 
rel. Klein v. District Court, 35 M 364, 366, 
90 P 161. 


Collateral References 
Executors and Administrators€=35 (15), 


e Ti (16). 
District Court, 35 M 364, 367, 90 P 161. 33 C.J.S. Executors and Administrators 
§§ 91, 94. 
CHAPTHE 22 


INVENTORY AND APPRAISEMENT—POSSESSION OF ESTATE 


Section 91-2201. Inventory to be returned, including the homestead. 


91-2202. Appointment and pay of appraisers. 

91-2203. Oath of appraisers and inventory. 

91-2204. Inventory to account for moneys—if all money, no appraisement neces- 
sary. 

91-2205. Effect of naming a debtor executor. 

91-2206. Debt or demand of testator not discharged by terms of will if neces- 
sary for payment of debts. 

91-2207. To make oath to inventory. 

91-2208. Revocation of letters and liability of representative for failure to 
make return. 

91-2209. Inventory of after-discovered property. 

91-2210. Administrator and executor to possess real and personal estate. 

91-2211. Executor or administrator to deliver real estate to heirs or devisees, 


when. 
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91-2201. (10129) Inventory to be returned, including the homestead. 
Every executor or administrator must make and return to the court, within 
three months after his appointment, a true inventory and appraisement of 
all the estate of the decedent, including the homestead, if any, which has 


come to his possession or knowledge. 


History: En. Sec. 118, p. 267, L. 1877; 
re-en. Sec. 118, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 118, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2550, C. Civ. Proc. 1895; re-en. 
Sec. 7493, Rev. C. 1907; re-en. Sec. 10129, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1443. 


Possession of Property 


The filing of an inventory and appraise- 
ment, as required by this section and sec- 
tion 91-2209, is not a prerequisite to the 
taking possession of property of a de- 
cedent by an administrator. Black v. 
Story, 7 M 238, 243, 14 P 703. 


Property Included in Inventory 


It is the duty of the administrator to 
take possession as soon as he is appointed, 


Purpose of Inventory 


The object of the inventory is to show 
creditors and other persons interested of 
what the estate may consist. In re Hig- 
gins’ Estate, 15 M 474, 484, 39 P 506. 


References 


State ex rel. Floyd v. District Court, 41 
M 357, 364, 109 P 438; Swanberg v. Na- 
tional Surety Co., 86 M 340, 355, 283 P 
761; State ex rel. Anderson v. State Board 
of Equalization, 133 M 8, 319 P 2d 221, 
231. 


Collateral References 


Executors and Administrators¢—63. 
33 C.J.S. Executors and Administrators 


§ 129. 
21 Am. Jur. 469-472, Executors and Ad- 
ministrators, §§ 171-180. 


and to make and return to the court an 
inventory and appraisement of all the 
property which comes into his hands. In 
re Colbert’s Estate, 44 M 259, 266, 119 P 
791. 

91-2202. (10130) Appointment and pay of appraisers. To make the 
appraisement, the court or judge must appoint three disinterested persons, 
any two of whom may act, who are entitled to receive a reasonable com- 
pensation for their services to be allowed by the court or judge. The ap- 
praisers must, with the inventory, file a verified account of their services 
and disbursements; if only one day’s service is charged, the account 
need not be verified. If any part of the estate is in any other county than 
that in which letters issued, appraisers thereof may be appointed by the 
district court or judge having jurisdiction of the estate, or by the district 
court or judge of such other county, on request of the court or judge having 
jurisdiction. 


History: En. Sec. 119, p. 267, L. 1877; 
re-en. Sec. 119, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 119, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2551, C. Civ. Proc. 1895; re-en. 
Sec. 7494, Rev. C. 1907; re-en. Sec. 10130, 
R. C. M. 1921; amd. Sec. 1, Ch. 94, L. 1963. 
Cal. C. Civ. Proc. Sec. 1444. 


Value of Closing Inventory 


Fair market value of closing inventory 
of estate of decedent for income tax pur- 
poses must be ascertained by appraisers 
appointed under this section. State ex rel. 
Anderson v. State Board of Equalization, 
133 M 8, 319 P 2d 221, 231. 


91-2203. (10131) Oath of appraisers and inventory. Before proceeding 
to the execution of their duty, the appraisers, before any officer authorized 
to administer oaths, must take and subscribe an oath, to be attached to the 
inventory, that they will truly, honestly, and impartially appraise the 
property exhibited to them, according to the best of their knowledge and 
ability. They must then proceed to estimate and appraise the property; 
each article must be set down separately, with the value thereof in dollars 
and cents, in figures, opposite to the articles, respectively; the inventory 
must contain all the estate of the decedent, real and personal, a state- 
ment of all debts, partnerships, and other interests, bonds, mortgages, 
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notes, and other securities for the payment of money belonging to the 
decedent, specifying the name of the debtor in each security, the date, 
the sum originally payable, the endorsements thereon, if any, with their 
dates, and the sum which, in the judgment of the appraisers, may be 
collected on each debt, interest, or security. 


History: En. Sec. 120, p. 267, L. 1877; P 408; In re Bierman’s Estate, 118 M 481, 
re-en. Sec. 120, 2nd Div. Rev. Stat. 1879; 167 P 2d 350, 352. 
re-en. Sec. 120, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2552, C. Civ. Proc. 1895; re-en. 
Sec. 7495, Rev. C. 1907; re-en. Sec. 10131, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1445. 


Collateral References 


Executors and Administrators¢=67, 68. 
33 C.J.S. Executors and Administrators 


§§ 132, 135. 
References 
In re Connolly’s Estate, 73 M 35, 57, 235 
91-2204. (10132) Inventory to account for moneys—if all money, no 


appraisement necessary. The inventory must also contain an account of 
all moneys belonging to the decedent which have come to the hands of the 
executor or administrator, and if none, the fact must be so stated in the 
inventory. If the whole estate consists of money, there need not be an 
appraisement, but an Inventory must be made and returned as in other 
cases. 


History: En.Sec. 121, p.° 267... 1877: 
re-en. Sec. 121, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 121, 2nd Div. Comp. Stat. 1887; 


91-2205. (10133) Effect of naming a debtor executor. The naming of 
a person as executor does not thereby discharge him from any just claim 


which the testator has against him, but the claim must be included in the 
inventory, and the executor is liable for the same, as for such money in his 


re-en. Sec. 2553, C. Civ. Proc. 1895; re-en. 
Sec. 7496, Rev. C. 1907; re-en. Sec. 10132, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1446. 


hands, when the debt or demand becomes due. 


History: En. Sec. 122, p. 268, L. 1877; 
re-en. Sec. 122, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 122, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2554, C. Civ. Proc. 1895; re-en. 
Sec. 7497, Rev. C. 1907; re-en. Sec. 10133, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1447. 


Common-law Rule Abrogated 


The provision of this section that an 
executor who was indebted to his testator 
at the time of the latter’s death is liable 
for the amount owing as for money in 
his hands when the debt becomes due, 
merely abrogates the common-law rule 
whereby the bare appointment of an ex- 
ecutor operated to extinguish any debt due 
from the executor to testator. In re Con- 
nolly’s Estate, 73 M 35, 235 P 408. 


Liability on Promissory Note 


An executor who became indebted to his 
testator on his promissory note may not 
be held Hable in his representative capac- 
ity upon his indebtedness to the decedent 
as for “money in hand” (this section) 
where during the progress of administra- 
tion he can show that he was without 
means with which to make payment. In re 
Connolly’s Estate, 79 M 445, 461, 257 P 
418. 


Partial Payment of Debt 


An executor who was indebted to testa- 
tor at the time of the latter’s death was 
entitled to credit on settlement of his ac- 
eount for partial payments made by him 
while acting in his representative capacity, 
and the holding of the trial court that 
payments on account could not be made 
under this section, since thereunder the 
executor was liable for the whole debt as 
for money in his hands and that the pay- 
ments made were mere voluntary contribu- 
tions, was error. In re Connolly’s Estate, 
73 M 35, 46 et seq., 235 P 408. 


Trust Funds 


An executor who held trust funds of the 
decedent in his possession at the time he 
qualified as such at once became liable 
therefor as for money in his hands, under 
this section, with interest thereon from 
the death of decedent, and by thereafter 
continuing to mingle the funds, as he had 
done theretofore, with his own moneys 
and using it in connection with his busi- 
ness until it was lost, he was bound to 
account for it with interest. In re Rod- 
gers’ Estate, 68 M 46, 53, 217 P 678. 
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Collateral References 33 C.J.S. Executors and Administrators 
Executors and Administrators¢=50, 68. §§ 101, 182. 


91-2206. (10134) Debt or demand of testator not discharged by terms 
of will if necessary for payment of debts. The discharge or bequest in a 
will of any debt or demand of the testator against the executor named, 
or any other person, is not valid against the creditors of the decedent, 
but is a specific bequest of the debt or demand. It must be included in 
the inventory, and, if necessary, applied in the payment of the debts. If 
not necessary for that purpose, it must be paid in the same manner and 
proportion as other specific legacies. 


eee En. ec, 123, p. 268, L. 1877: Collateral References 
re-en. Sec. 123, 2nd Div. Rev. Stat. 1879; Ex a beat Bctrie ; 
re-en. Sec. 123, 2nd Div. Comp. Stat. 1887; 999 eae eh ne ea oe 
; : Ps :; ; 
ar seat 2555, C. Civ. Proc. 1895; re-en. 33 C.J.S. Executors and Administrators 
ec. 7498, Rev. C. 1907; re-en. Sec, 10134, §§ 100, 132; 34 CJ.S. Executors and Ad- 
R. C, M. 1921. Cal. C. Civ. Proc. Sec, 1448. iinistrators § 484; 96 O.J.S. Wills § 1146; 


97 CJS. Wills § 1299. 


91-2207. (10135) To make oath to inventory. The inventory must be 
signed by the appraisers, and the executor or administrator must take and 
subscribe an oath before an officer authorized to administer oaths, that 
the inventory contains a true statement of all the estate of the decedent 
which has come to his knowledge and possession, and particularly of all 
money belonging to the decedent, and of all just claims of the decedent 
against the affiant. The oath must be endorsed upon or annexed to the in- 
ventory. 


History: En. Sec, 124, p. 268, L. 1877; References 
re-en. Sec. 124, 2nd Div. Rev. Stat. 1879; In re Connolly’s Estate, 73 M 35, 57, 235 
re-en. Sec. 124, 2nd Div. Comp. Stat. 1887; p 40g. 
re-en. Sec. 2556, C. Civ. Proc. 1895; re-en. 
Sec. 7499, Rev. C. 1907; re-en. Sec. 10135, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1449. 


91-2208. (10136) Revocation of letters and liability of representative 
for failure to make return. If an executor or administrator neglects or 
refuses to return the inventory within the time prescribed, or within such 
further time, not exceeding two months, which the court or judge shall, 
for reasonable cause, allow, the court or judge may, upon notice, revoke the 
letters testamentary or of administration, and the executor or administrator 
is liable on his bond for any injury to the estate, or any person interested 
therein, arising from such failure. 


History: En. Sec. 125, p. 269, L. 1877; Collateral References 
re-en. Sec. 125, 2nd Div. Rev. Stat. 1879; Executors and Administrators€=35 (1), 
re-en. Sec. 125, 2nd Div. Comp. Stat. 1887; 73 


re-en. Sec. 2557, C. Civ. Proc. 1895; re-en. 33 C.J.8. Exeeutors and Administrators 
Sec. 7500, Rev. C. 1907; re-en. Sec. 10136, § 90, 140. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1450. a Nene, ARE 470, Executors and Admin- 


References istrators, § 176. 


State ex rel. King v. District Court, 42 
Meise, 180, 111 P 717. 


91-2209. (10137) Inventory of after-discovered property. Whenever 
property not mentioned in an inventory that is made and filed comes to 
the possession or knowledge of an executor or administrator, he must 
cause the same to be appraised in the manner prescribed in this chapter, 
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and an inventory thereof to be returned within two months after the dis- 
covery; and the making of such inventory may be enforced, after notice, 
by attachment or removal from office. 
History: En. Sec. 126, p. 269, L. 1877; 
re-en. Sec. 126, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 126, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2558, C. Civ. Proc. 1895; re-en. 
Sec. 7501, Rev. C. 1907; re-en. Sec. 10137, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1451. 
91-2210. (10138) Administrator and executor to possess real and per- 
sonal estate. The executor or administrator is entitled to the possession 
of all the real or personal estate of the decedent, and to receive the rents 
and profits of the real estate until the estate is settled, or until delivered 
over by order of the court or judge to the heirs or devisees; and must keep 
in good tenantable repair all houses, buildings, and fixtures thereon which 
are under his control. The heirs or devisees may themselves, or jointly with 
the executor or administrator, maintain an action for the possession of the 
real estate, or for the purpose of quieting title to or for partition of 
the same, against anyone except the executor or administrator; but this 


Collateral References 

Exeeutors and Administrators¢71. 

33 C.J.S. Executors and Administrators 
§ 134. 


section shall not be so construed as requiring them so to do. 


History: En. Sec. 127, p. 269, L. 1877; 
re-en. Sec. 127, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 127, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2559, C. Civ. Proc. 1895; re-en. 
Sec. 7502, Rev. C. 1907; re-en. Sec. 10138, 
R. C. M, 1921. Cal. C. Civ. Proc. Sec. 1452. 


All of the Estate Goes into Possession of 
Administrator or Executor 


The whole of the estate, both real and 
personal, goes into the possession of the 
executor or administrator, first for the 
payment of debts, and then for distribu- 
tion under the will or the laws of suc- 
cession. In re Tuohy’s Estate, 33 M 230, 
246, 83 P 486. 

The administration of an estate is an 
entirety, and extends to the whole of the 
estate so far as its assets are within the 
jurisdiction where the appointment is 
made. The administrator has the exclu- 
sive right of control, subject to the orders 
of the district court for the purpose of 
administration. Murphy v. Nett, 51 M 82, 
86, 149 P 713; In re Smith’s Estate, 60 M 
276, 297, 199 P 696. 


Ejectment—aAction by Administrator 


An administrator has a right to the pos- 
session of the real estate of the decedent 
of whose estate he is administrator, and 
may bring ejectment in his own name as 
administrator, for the possession of the 
same, against a trespasser. Black v. Story, 
7 M 238, 242, 14 P 703. See also In re 
Higgins’ Estate, 15 M 474, 485, 39 P 506; 
Kohn v. McKinnon, 90 Fed 623, 626. 


Heirs May Recover Real Property Also 


The right given to an administrator by 
section 91-3202 to maintain an action for 
the recovery of real property of his in- 


testate (if applicable to an action to re- 
cover property sold by him under an order 
of sale) is not exclusive, this section con- 
ferring the same right upon the heirs. 
Lamont v. Vinger, 61 M 530, 537, 202 
P 769, distinguished in 73 M 35, 44, 235 P 
408. 

Devisees may maintain an action for 
damages for fraud practiced upon them 
in the procurement of an agreement to sell 
the real property of testator, even though 
at the time the estate was in process of 
administration and distribution had not 
been made. Rumney v. Skinner, 64 M 75, 
208 P 895. 

Devisees may bring any proper action 
against any person (other than the execu- 
tor in his official capacity) to either ob- 
tain possession of, quiet title to, or declare 
a trust in, any property devised to them, 
and in such an action the executor (or 
administrator) is neither a necessary nor 
an indispensable party. In re Deschamps’ 
Estate, 65 M 207, 212 et seq., 212 P 512. 


Insurance on Property 


Fire insurance on buildings and insur- 
ance on an automobile taken out by the 
executor in favor of the estate was prop- 
erly chargeable against the corpus rather 
than income. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 364. 


Repairs and Improvements on Property 


Executor need not get the approval of 
the court before making repairs and im- 
provements, but, in the absence of ap- 
proval, the burden is upon him to prove 
that the expenditures were made accord- 
ing to law and that they were reasonable 
and necessary. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 361. 


138 


INVENTORY AND 


Improvements made by an executor pur- 
suant to some ordinance or statute, or im- 
provements where the property was in an 
untenantable condition should be charged 
to the corpus of the estate. In re Lind- 
hardt’s Estate, 133 M 65, 320 P 2d 357, 
364, 


Right of Heirs to Dispose of Property— 
Limitations 


Subject to the possession of a testator’s 
estate by the executor for the purposes of 
administration, the devisees may at once 
sell or dispose of the property devised, or 
handle it as they desire. In re Deschamps’ 
Estate, 65 M 207, 212 et seq., 212 P 512. 


Title to Property 


The property of a testator vests in the 
devisees from the moment of his death, 
subject to the right of the executor to its 
possession for the purposes of administra- 
tion until the estate is settled or until it 
is delivered over to them by order of 
court, the decree of distribution simply 


91-2211. 


APPRAISEMENT 91-2211 


releasing the property from the conditions 
it was subject to during the period of ad- 
ministration. In re Deschamps’ Estate, 
65 M 207, 212 et seq., 212 P 512. 


References 


In re Bradfield’s Estate, 69 M 247, 260, 
221 P 531; In re Jennings’ Estate, 74 M 
449, 455, 241 P 648; Swanberg v. National 
Surety Co., 86 M 340, 353, 283 P 761; 
Murch v. Fellows, 118 M 461, 167 P 2d 
842, 843; State ex rel. Hills v. District 
Court, 118 M 622, 169 P 2d 556, 559. 


Collateral References 


Descent and Distribution€=90 (1) et 
seq.; Executors and Administrators¢>130, 
132 et seq.; Wills@747. 

26A C.J.S. Descent and Distribution 
§ 85; 33 C.J.S. Executors and Administra- 
tors §§ 233, 260; 96 C.J.S. Wills § 1098 et 
seq. 

21 Am. Jur. 472, Executors and Admin- 
istrators, § 181 et seq. 


(10189) Executor or administrator to deliver real estate to 


heirs or devisees, when. Unless it satisfactorily appears to the court or 
judge that the rents, issues, and profits of the real estate for a longer period 
are necessary to be received by the executor or administrator, wherewith 
to pay the debts of the decedent, or that it will probably be necessary to 
sell the real estate for the payment of such debts, the court or judge, at 
the end of the time limited for the presentation of claims against the 
estate, must direct the executor or administrator to deliver possession of 
all the real estate to the heirs at law or the devisees. 


History: En. Sec. 128, p. 269, L. 1877; 
re-en. Sec. 128, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 128, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2560, C. Civ. Proc. 1895; re-en. 
Sec. 7503, Rev. C. 1907; re-en. Sec. 10139, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1453. 


Action to Quiet Title 


The fact that plaintiff executor in his 
action to quiet title may have been dere- 
lict in his duty to bring the estate matter 
to a speedy termination, and that the 
court failed to require him to deliver pos- 
session of all real property, in obedience 
to this section, to the devisee (himself), 
could not affect his right to prosecute the 
action. Kern v. Robertson, 92 M 283, 293, 
12 P 2d 565. 


Duty of Court 


By the express provisions of this section 
it is the duty of the court, “at the end of 
the time limited for the presentation of 
claims against the estate,’ to direct the 
executor or administrator to deliver pos- 
session of all the real estate to the heirs 
at law or the devisees, unless it is neces- 
sary for him to hold the estate longer and 
to receive the rents, issues, and profits 
wherewith to pay the debts of the dece- 


dent. In re Bradfield’s Estate, 69 M 247, 
260, 221 P 531. 

Under this section, when the time for 
the presentation of the claims against an 
estate has expired and all the debts of the 
decedent have been paid, the court is 
without discretion in the premises but 
must deliver the real property to the heirs 
or devisees. In re MeGovern’s Estate, 77 
M 182, 198, 250 P 812. 


Title Vests Immediately upon Death 


Title to real and personal property of an 
intestate passes by operation of law to, 
and immediately upon his death vests in, 
his heirs, subject to the control of the dis- 
trict court for purposes of administration. 
Gaines v. Van Demark, 106 M 1, 8, 74 P 2d 
454. 


References 


In re Jennings’ Estate, 74 M 449, 455, 
241 P 648. 


Collateral References 


Executors and Administrators@-130, 296. 

33 C.J.S. Executors and Administrators 
§ 257 et seq.; 34 CJS. Executors and 
Administrators § 487. 
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CHAPTER 23 


PROCEDURE TO COMPEL DISCLOSURE OF PROPERTY OF ESTATE— 
LIABILITY FOR EMBEZZLEMENT 


Section 91-2301. Embezzling estate before grant of letters testamentary. 


91-2302. Citation to person suspected to have embezzled estate, ete. 
91-2303. Refusal to obey citation, penalty for, and for embezzlement—may be 
compelled to disclose by imprisonment—lable for double damages. 
91-2304. Persons entrusted with the estate of decedent may be cited to account. 
91-2301. (10140) Embezzling estate before grant of letters testamen- 


tary. If any person, before the granting of letters testamentary or of 
administration, embezzles or alienates any of the moneys, goods, chattels, 
or effects of a decedent, he is charged therewith and liable to an action by 
the executor or administrator of the estate for double the value of the 
property so embezzled or alienated, to be recovered for the benefit of the 
estate. 


History: En. Sec. 129, p. 270, L. 1877; 
re-en. Sec. 129, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 129, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2570, C. Civ. Proc. 1895; re-en. 
Sec. 7504, Rev. C. 1907; re-en. Sec. 10140, 
R. C. M. 1921. Cal. C, Civ. Proc. Sec. 1458. 


“Penal Statute’—Not Applicable to Sale 
in Good Faith 


This statute is a “penal statute” and 
hence will not be construed as subjecting 
to such liability one selling property in 
good faith, without intent to deprive de- 


of sale in good faith under power in chat- 
tel mortgage before appointment of ad- 
ministrator of deceased mortgagor’s estate. 
Regional Agricultural Credit Corp. of Spo- 
kane v. Chapman, 129 F 2d 435, 437, 
reversing 38 F Supp 604. 


Collateral References 


Executors and Administrators€86, 540, 
544. 

33 C.J.S. Executors and Administrators 
§ 167 et seq.; 34 C.J.S. Executors and Ad- 
ministrators §§ 1065, 1068. 


cedent’s estate of value thereof, as in case 


91-2302. (10141) Citation to person suspected to have embezzled estate, 
etc. If any executor or administrator, or any person interested in the 
estate of a decedent, complains to the court or judge, on oath, that any 
person is suspected to have concealed, embezzled, smuggled, conveyed 
away, or disposed of any moneys, goods, or chattels of the decedent, or has 
in his possession or knowledge any deeds, conveyances, bonds, contracts, 
or other writings, which contain evidences of or tend to disclose the right, 
title, interest, or claim of the decedent to any real or personal estate, or 
any claim or demand, or any lost will, the said court or judge may cite such 
person to appear before such court, and may examine him on oath upon 
the matter of such complaint. If such person is not in the county where 
such decedent dies, or where letters have been granted, he may be cited 
and examined either before the district court or judge of the county where 
the decedent dies, or where letters have been granted. But if he appears 
and is found innocent, his necessary expenses must be allowed him out of 
the estate. 


History: En. Sec. 130, p. 270, L. 1877; Jurisdiction of Court 


re-en. Sec. 130, 2nd Div. Rev. Stat. 1879; 
re-en. Sec, 130, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2571, C. Civ. Proc. 1895; re-en. 
Sec, 7505, Rev. C. 1907; re-en. Sec. 10141, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1459. 


Funds of an estate expended by the ad- 
ministrator for attorney’s fees are not re- 
coverable on the theory that the attorney 
has property of the estate in his possession 
for which he may be ealled to account un- 
der this section and section 91-2303; the 
jurisdiction of the court, sitting in pro- 
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bate, under these provisions extending no 
further than to require the accused to ap- 
pear and submit to an examination, it hav- 
ing no power to adjudge rights which may 
be asserted or involved. State ex rel. 
Cohen v. District Court, 53 M 210, 213, 162 
P 10538. 


An order of the district court sitting in 
probate made pursuant to a citation to a 
former administrator under this section 
and sections 91-2301, 91-2303, to appear 
and be examined concerning his disposi- 
tion of personal property belonging to the 
estate, cannot go further than require a 
disclosure to be used in an action pending 
or to be brought in behalf of the estate; it 
cannot finally adjudicate any right. Baker 
v. Hanson, 72 M 22, 32, 231 P 902. 


Nature of Proceedings 


The provisions of this section and sec- 
tion 91-2303 are remedial in their nature, 
and confer power upon the court, when 
sitting in probate proceedings, analogous 
in its scope and object to the power of a 
court in chancery upon bills of discovery. 


91-2303 


The proceeding authorized by them is of 
an ancillary character, however, and is 
confined to securing a discovery of evi- 
dence upon which the administrator or 
executor may recover assets belonging to 
the estate which would otherwise be lost. 
2 ts Roberts’ Estate, 48 M 40, 41, 135 
09. 


Petition for Citation—Sufficiency 


A petition by an administrator for a 
citation requiring certain persons to ap- 
pear and be examined is fatally defective 
in failing to allege that any of the persons 
cited had in their possession, or had knowl- 
edge of, any deeds or papers containing 
evidences of the right, title, or interest of 
the decedent to the property described in 
the petition. State ex rel. Chapin v. Dis- 
trict Court, 35 M 318, 320, 89 P 62. 


Collateral References 


Executors and Administrators€=85, 544. 

33 C.J.S. Executors and Administrators 
§ 153 et seq.; 34 CJ.S. Executors and 
Administrators § 1068. 


91-2303. (10142) Refusal to obey citation, penalty for, and for em- 
bezzlement—may be compelled to disclose by imprisonment—liable for 
double damages. If the person so cited refuses to appear and submit to 
an examination, or to answer such interrogatories as may be put to him, 
touching the matters of the complaint, the court or judge may, by warrant 
for that purpose, commit him to the county jail, there to remain in close 
custody until he submits to the order of the court, or is discharged ac- 
cording to law. If, upon examination, it appears that he has concealed, 
embezzled, smuggled, conveyed away, or disposed of any moneys, goods, 
or chattels of the decedent, or that he has in his possession or knowledge 
any deeds, conveyances, bonds, contracts, or other writings containing 
evidence of or tending to disclose the right, title, interest, or claim of 
the decedent to any real or personal estate, claim, or demand, or any lost 
will of the decedent, the court or judge may make an order requiring such 
person to disclose his knowledge thereof to the executor or administrator, 
and may commit him to the county jail, there to remain until the order is 
complied with, or he is discharged according to law; and all such interroga- 
tories and answers must be in writing, signed by the party examined, and 
filed in the court. The order for such disclosure made upon such examination 
shall be prima facie evidence of the right of the executor or administrator 
to such property in any action brought for the recovery thereof; and any 
judgment recovered therein must be for double the value of the property 
as assessed by the court or jury, or for the return of the property and 
damages in addition thereto, equal to the value of such property. In 
addition to the examination of the party, witnesses may be produced and 
examined on either side. 


History: En. Sec. 131, p. 271, L. 1877; re-en. Sec. 2572, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 131, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 131, 2nd Div. Comp. Stat. 1887; 


Sec. 7506, Rev. C. 1907; re-en. Sec. 10142, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1460. 
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Authority of Court Limited 


The order authorized by this section can 
go no further than to require a disclosure 
which may be used in an action pending 
or to be brought in behalf of the estate. 
In re Roberts’ Estate, 48 M 40, 42, 135 
P 909. 

An order of the district court sitting in 
probate made pursuant to a citation to a 
former administrator under this section 
and sections 91-2301, 91-2302, to appear 
and be examined concerning his disposi- 
tion of personal property belonging to the 
estate, cannot go further than require a 
disclosure to be used in an action pending 
or to be brought in behalf of the estate; 
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it cannot finally adjudicate any right. 
Baker v. Hanson, 72 M 22, 32, 34, 231 P 
902. 


References 


State ex rel. Chapin v. District Court, 
35 M 318, 319, 89 P 62; State ex rel. 
Cohen v. District Court, 53 M 210, 213, 
162 P 1053. 


Collateral References 


Executors and Administrators€—85 (6), 
(8), 544. 

33 C.J.S. Executors and Administrators 
§§ 163, 165, 166; 34 C.J.S. Executors and 
Administrators § 1068. 


91-2304. (10143) Persons entrusted with the estate of decedent may 
be cited to account. The court or judge, upon the complaint, on oath, of 
any executor or administrator, may cite any person who has been entrusted 
with any part of the estate of the decedent to appear before such court 
or judge, and require him to render a full account, on oath, of any moneys, 
goods, chattels, bonds, accounts, or other property or papers belonging to 
the estate, which have come to his possession in trust for the executor or 
administrator, and of his proceedings thereon; and if the person so cited 
refuses to appear and render such account, the court or judge may proceed 
against him as provided in the preceding section. 


History: En. Sec. 132, p. 271, L. 1877;  re-en. Sec. 2573, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 132, 2nd Div. Rev. Stat. 1879; Sec. 7507, Rev. C. 1907; re-en. Sec. 10143, 
re-en, Sec. 132, 2nd Div. Comp. Stat. 1887; R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1461. 


CHAPTER 24 
PROVISION FOR SUPPORT OF FAMILY 


Section 91-2401. Widow and minor children may remain in decedent’s house, etc. 


91-2402. All property exempt from execution to be set apart for use of family. 

91-2403. May make extra allowance. 

91-2404. Payment of allowance. 

91-2405. Property set apart—how apportioned between widow and children. 

91-2406. Estates not exceeding fifteen hundred dollars to go to widow or minor 
child or minor children—those not exceeding three thousand dollars 
to be summarily administered. 

91-2407. When all property, other than homestead, to go to children. 

91-2401. (10144) Widow and minor children may remain in decedent’s 


house, etc. When a person dies leaving a widow or minor children, the 
widow or children, until letters are granted and the inventory is returned, 
are entitled to remain in possession of the homestead, of all the wearing 
apparel of the family, and of all the household furniture of the decedent, 
and are also entitled to a reasonable provision for their support, to be 
allowed by the court or judge. 
History: En. Sec. 133, p. 272, L. 1877; 
re-en. Sec. 133, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 133, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2580, C. Civ. Proc. 1895; re-en. 


Sec. 7508, Rev. C. 1907; re-en. Sec. 10144, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1464. 


Allowance Pending Settlement of Estate 
Improper 

Where at the time a petition for family 
allowance was filed the estate was and 
had been for some time ready to be closed 
and a reasonable time had elapsed for the 
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settlement of its affairs, the court abused 
its discretion in granting the petition. In 
re Trepp’s Estate, 71 M 154, 163, 227 P 
1005. 


Construction 


Widow’s claim to family allowance is 
strongly favored in the law and statutes 
relating thereto will be liberally con- 
strued. In re Hall’s Estate, 124 M 355, 
224 P 2d 138, 140. 


Daughter—Loss of Right to Allowance 


Daughter’s right to family allowance 
became lost when she attained the age of 
eighteen years and upon her marriage. 
In re Hall’s Estate, 124 M 355, 224 P 2d 
138, 140. 


Disposition of Allowance as between 
Widow and Daughter 


Where district court made order for 
family allowance to both widow and 
daughter by previous marriage but such 
payments were discontinued because of 
insufficient funds in estate, it was proper, 
where funds thereafter came into estate, 
to permit payment to widow of amount 
owing on family allowance so ordered 
where she was in need and still unmarried, 
but to deny any share to daughter where 
she was then over the age of eighteen and 
married. In re Hall’s Estate, 124 M 355, 
224 P 2d 138, 140. 


Findings of Fact 


This section and sections 91-2402, 91- 
2403 go hand in hand, and when an order 
is made in pursuance of them, all the find- 
ings of fact necessary to support it will be 
presumed. In re Dougherty’s Estate, 34 
M 336, 343, 86 P 38. 


Formal Application for Allowance, Un- 
necessary 


It would seem that a formal application 
for a widow’s allowance is not required. 
In re Dougherty’s Estate, 34 M 336, 343, 
86 P 38. 


Nature of Claim for Family Allowance 


Moneys paid out of an estate for family 
allowance are charges against the estate 
created by special statutes in the interest 
of public policy. In re Dougherty’s Es- 
tate, 34 M 336, 3438, 86 P 38; In re Black- 
burn’s Estate, 51 M 234, 237, 152 P 31. 

The widow’s allowance is not in the na- 
ture of an interest in the property of the 
decedent, but is merely a preferred claim 
against the estate in the nature of costs 
of administration—a demand on the ground 
of right. In re Oppenheimer’s Estate, 73 
M 560, 565 et seq., 238 P 599, 


Notice of Allowance Unnecessary 
The widow of an intestate being entitled 


91-2401 


to an allowance during the progress of 
settlement of the estate of deceased as a 
matter of right, under this section and 
section 91-2403, notice of the court’s inten- 
tion to make such allowance is not re- 
quired. In re Dougherty’s Estate, 34 M 
336, 343, 86 P 38. 


Payment of Family Allowance without 
Order of Court 


The fact that an administrator paid the 
widow of decedent a family allowance for 
the support of herself and minor child 
without a previous order of the court, thus 
rendering his conduct irregular, did not 
deprive him of the right to credit there- 
for on his final account upon a finding by 
the court that the amount paid was rea- 
sonable and proper, the court being clothed 
with power to approve his action. In re 
Peete Estate, 79 M 256, 265, 255 P 

58. 


Stipulation as to Family Allowance 
Binding 

A stipulation by the parties made at the 
opening of a hearing on the re-examination 
of the accounts of an executrix that the 
court might pass upon all questions of 
family allowance both as to amount and 
time for which to be allowed, upon the 
evidence and all records and files in the 
ease, debarred the unsuccessful party from 
attacking the order on appeal on the 
ground that it covered a period of time 
for which allowance should not have been 
made. In re Eakins’ Estate, 64 M 84, 87, 
208 P 956. 


Time over Which Family Allowance Is 
Reasonable 

In finding that eight and a half years 
was a reasonable time in which to close 
an estate valued at $40,000 and granting 
a family allowance for that length of 
time, the court did not abuse its discre- 
tion where a contest of the will under 
which the executrix was acting was pend- 
ing in the court for about three and a 
half years, where the estate was defend- 
ant in a number of other cases, some of 
which were at the time of the order still 
pending, and where the parties objecting 
to the allowance, her stepsons, lived at the 
home of the executrix and participated in 
the allowance. In re Eakins’ Estate, 64 
M 84, 87, 208 P 956. 


Waiver of Allowance 


Where wife in an antenuptial agreement 
released her dower rights in all of the real 
estate then owned or thereafter to be ac- 
quired by the husband, and all other 
rights, title, interest, property, claim and 
demand whatsoever at law or in equity in 
such real estate; assigned to him any 
claim she might be entitled to after be- 
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coming his wife or widow in any personal 
property then owned or which might be 
acquired by him thereafter, and agreed 
that in consideration of $150,000 she 
would make no further claim against him 
or his estate for any share therein to 
which as his widow she might be entitled 
to, she waived her right to an allowance 
for her support authorized by sections 91- 
2401 through 91-2404, during administra- 
tion of the deceased husband’s estate. In 
re Oppenheimer’s Estate, 73 M 560, 565 
et seq., 238 P 599. 


References 

Swartz v. Smole, 91 M 90, 95, 5 P 2d 
566; In re Wilson’s Estate, 102 M 178, 
196, 56 P 2d 733, 105 ALR 367; Shook v. 
Woodard, 129 M 519, 290 P 2d 750, 754. 


Collateral References 


21 Am. Jur. 560-565, Executors and Ad- 
ministrators, §§ 314-323. 


91-2402. 


WILLS, SUCCESSION AND PROBATE 


Right of nonresident to widow’s or 
child’s allowance out of estate of one who 
was domiciled in state. 26 ALR 1382. 

Widow’s or family allowance out of de- 
cedent’s estate as surviving death or mar- 
riage of widow or minor children, or at- 
tainment of majority by children. 144 
ALR 270. 

Particular articles within statute giving 
to surviving spouse or children certain 
specific items of personal property of de- 
eeased. 158 ALR 313. 

Who included in term “family” in stat- 
ute relating to family allowance out of 
decedent’s estate. 88 ALR 2d 890. 

Amount of allowance from decedent’s 
estate for widow and family where not 
fixed by statute. 90 ALR 2d 687. 


(10145) All property exempt from execution to be set apart 


for use of family. Upon the return of the inventory, or any subsequent 
time during the administration, the court or judge may, on its own motion, 
or on petition therefor, set apart for the use of the surviving husband or 
wife, or, in case of his or her death, to the minor children of the decedent, 
all the property exempt from execution, including the homestead selected, 
designated and recorded; if no homestead has been selected, designated 
and recorded, the court or judge must select, designate and set apart, and 
cause to be recorded, a homestead for the use of the surviving husband or 
wife and the minor children; or if there be no surviving husband or wife, 
then for the use of the minor children, in the manner provided for in 
sections 91-2501 to 91-2507, out of the real estate belonging to the decedent. 
It shall be sufficient to entitle any person to receive the benefits of this 
section, under any court order hereafter made, if such person was a bona 
fide resident of the state of Montana, at the time of the death of decedent. 


History: En. Sec. 134, p. 272, L. 1877; 
re-en. Sec. 134, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 134, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2581, C. Civ. Proc. 1895; re-en. 
Sec. 7509, Rev. C. 1907; re-en. Sec. 10145, 
R. C. M. 1921; amd. Sec. 1, Ch. 66, L. 1935. 
Cal. C. Civ. Proc. Sec. 1465. 


Construction 


This section, authorizing the district 
court or judge to set apart to a surviving 
husband or wife, or to the minor children 
of a decedent, all property exempt from 
execution, is an exemption statute or one 
creating a preferred claim against the 
estate of a deceased person, and not one of 
succession or inheritance. In re Metealf’s 
Estate, 93 M 542, 543 et seq., 19 P 2d 905. 

Exemption statutes, such as section 93- 
5814, and this section, are primarily in- 
tended for the protection of the home as 
well as for the protection of the state, 


which is interested in the welfare of the 
homes within its confines and the throwing 
of safeguards about them. In re Metcalf’s 
Estate, 93 M 542, 543 et seq., 19 P 2d 905. 


Homestead—Allotment by Probate Court 


Where a homestead was set apart to a 
widow by the probate court, it was imma- 
terial whether it acted on petition or on 
its own motion. Bullerdick v. Herms- 
meyer, 32 M 541, 549, 81 P 334. 


Homestead—Value and Extent 


The homestead authorized to be selected 
by the probate court under this section, 
where none was selected prior to the death 
of decedent, is the homestead provided for 
by sections 33-101 to 33-104, and therefore 
the value and extent of it must not be any 
greater than as prescribed by those sec- 
tions. In re Trepp’s Estate, 71 M 154, 160 
et seq., 227 P 1005. 
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Life Insurance 


Decedent’s minor child, living with her 
divorced mother in another state, was not 
entitled to an order granting petition by 
her guardian ad litem that the proceeds 
of certain life insurance policies be set 
aside as exempt property, under this sec- 
tion—an exemption statute. Section 93- 
5814 provides that moneys derived from 
life insurance of the debtor shall be ex- 
empt, but that no person not a bona fide 
resident of the state shall have the benefit 
of the exemption. In re Metcalf’s Estate, 
93 M 542, 543 et seq., 19 P 2d 905, 


Waiver of Exemption 


The right to have exempt property set 
aside for the support of a minor child of 
a deceased person may be waived. In re 


91-2403. 


91-2404 


Metealf’s Estate, 93 M 542, 543 et seq, 
19 P 2d 905. 


References 


In re Dougherty’s Estate, 34 M 336, 343, 
86 P 38; Kerlee v. Smith, 46 M 19, 21, 
124 P 777; In re Bruhns’ Estate, 58 M 
526, 529, 193 P 1114; In re Eakins’ Estate, 
64 M 84, 87, 208 P 956; In re Oppenheim- 
er’s Estate, 73 M 560, 565 et seq., 238 P 
599. 


Collateral References 


Executors and Administrators€=173 et 
seq.; Homestead@150 et seq. 

34 C.J.S. Exeeutors and Administrators 
§§ 323, 324 et seq.; 40 C.J.S. Homesteads 
§ 279 et seq. 


(10146) May make extra allowance. If the amount set apart 


be insufficient for the support of the widow and children, or either, the 
court or judge must make such reasonable allowance out of the estate as 
shall be necessary for the maintenance of the family, according to their 
circumstances, during the progress of the settlement of the estate, which, 
in case of an insolvent estate, must not be longer than one year after 


granting letters testamentary or of administration. 


History: En. Sec. 135, p. 273, L. 1877; 
re-en. Sec. 135, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 135, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2582, C. Civ. Proc. 1895; re-en. 
Sec. 7510, Rev. C. 1907; re-en. Sec. 10146, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1466. 


Discretion of Court 


In finding that eight and a half years 
was a reasonable time in which to close an 
estate valued at $40,000, and granting a 
family allowance for that length of time, 
the court did not abuse its discretion 
where a contest of the will under which 
the executrix was acting was pending in 
the court for about three and a half years, 
where the estate was defendant in a num- 
ber of other cases, some of which were at 
the time of the order still pending, and 
where the parties objecting to the allow- 
ance, her stepsons, lived at the home of 
executrix and participated in the allow- 
anee. In re Eakins’ Estate, 64 M 84, 87, 
208 P 956. 

Where at the time a petition for family 
allowance was filed the estate was and 
had been for some time ready to be 
closed and a reasonable time had elapsed 
for the settlement of its affairs, the court 


91-2404. 


abused its discretion in granting the peti- 
tion. In re Trepp’s Estate, 71 M 154, 163, 
227 P 1005. 


Extent of Allowance 


A widow ean claim the allowance herein 
nientioned only for such length of time as 
is reasonably necessary to settle the es- 
tate. In re Dougherty’s Estate, 34 M 336, 
343, 86 P 38. 


References 


In re Blackburn’s Estate, 51 M 234, 237, 
152 P 31; In re Oppenheimer’s Estate, 73 
M 560, 565 et seq., 238 P 599; In re 
Springer’s Estate, 79 M 256, 265, 255 P 
1058; In re Metealf’s Estate, 93 M 542, 
549, 19 P 2d 905; In re Wilson’s Estate, 
102 M 178, 188, 56 P 2d 733, 105 ALR 367. 


Collateral References 


Executors and AdministratorsG=196. 
34 C.J.S. Executors and Administrators 
§ 363. 


Amount of allowance from decedent’s 
estate for widow and family where not 
fixed by statute. 90 ALR 2d 687. 


(10147) Payment of allowance. Any allowance made by the 


court or judge, in accordance with the provisions of this chapter, must be 
paid in preference to all other charges, except funeral charges and expenses 
of administration; and any such allowance, whenever made, may, in the 
discretion of the court or judge, take effect from the death of the decedent. 
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History: En. Sec. 136, p. 273, L. 1877; 
re-en. Sec. 136, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 136, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2583, C. Civ. Proc. 1895; re-en. 
Sec. 7511, Rev. C. 1907; re-en. Sec. 10147, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1467. 


Nature of Claim for Allowance 


The widow’s allowance is not in the na- 
ture of an interest in the property of the 
decedent, but is merely a preferred claim 


WILLS, SUCCESSION AND PROBATE 


References 


In re Blackburn’s Estate, 51 M 234, 237, 
152 P 31; In re Trepp’s Estate, 71 M 154, 
160, 227 P 1005; Gaer v. Bank of Baker, 
111 M 204, 209, 107 P 2a 877; In re Hall’s 
Estate, 124 M 355, 224 P 2d 138, 139. 


Collateral References 
Executors and Administrators¢~195-201. 


34 C.J.S. Executors and Administrators 
§§ 362-366, 


against the estate in the nature of costs of 
administration, a demand on the ground of 
right. In re Oppenheimer’s Estate, 73 M 
560, 565, 238 P 599. 


91-2405. (10148) Property set apart—how apportioned between widow 
and children. When property is set apart for the use of the family, in 
accordance with the provisions of this chapter, if the decedent left a widow 
or surviving husband, and no minor child, such property is the property of 
the widow or surviving husband. If the decedent left also a minor child 
or children, the one-half of such property shall belong to the widow or 
surviving husband, and the remainder to the child, or in equal shares to 
the children, if there be more than one. If there be no widow or surviving 
husband, the whole belongs to the minor child or children. If the property 
set apart be a homestead, selected from the separate property of the 
deceased, the court or judge can only set it apart for a limited period, 
to be designated in the order, which shall be a life estate to husband 
or wife, and the title vests in the heirs of the deceased, subject to such 
order. 


History: En. Sec. 137, p. 274, L. 1877; 
re-en. Sec. 137, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 137, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2584, C. Civ. Proc. 1895; re-en. 
Sec. 7512, Rev. C. 1907; re-en. Sec. 10148, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1468. 


Purpose 


The purpose of the legislature in enact- 
ing this statute was to preserve to the 
heirs of the decedent the fee of the real 
property belonging to his separate estate, 
but subject to a life estate carved out of 
it in favor of the surviving husband or 


wife. Thus the latter is vested with a life | 


estate in the whole property, which may 
be alienated as could be the fee under the 
old statute. Kerlee v. Smith, 46 M 19, 22, 
jb Nl Ra eric 


91-2406. 


References 


In re Bruhns’ Estate, 58 M 526, 529, 
193 P 1115, 


Collateral References 


Executors and Administrators€=180, 195 
et seq.; Homestead@140-152. 

34 C.J.S. Executors and Administrators 
§§ 324, 336, 362; 40 C.J.S. Homesteads § 259 
et seq. 

21 Am. Jur. 560-565, Executors and Ad- 
ministrators, §§ 314-323. 


Widow’s or family allowance out of de- 
cedent’s estate as surviving death or mar- 
riage of widow or minor children, or 
attainment of majority by children. 144 
ALR 270. 


(10149) Estates not exceeding fifteen hundred dollars to go 


to widow or minor child or minor children—those not exceeding three thou- 
sand dollars to be summarily administered. (1) If, on the return of the 
inventory of the estate of an intestate, it appears that the value of the 
whole estate does not exceed the sum of fifteen hundred dollars ($1,500.00), 
the court or judge, by an order of distribution for that purpose, must dis- 
tribute to the widow, if there be a widow, and if no widow, then to the 
minor child or minor children, if there is or are any, the whole of the estate, 
including the fee simple title to the real estate, if any, after the payment 
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of the expenses of his last illness, funeral charges, and expenses of the 
administration, subject to whatever mortgages, liens or encumbrances there 
may be upon said estate at the time of the death of the deceased, and there 
must be no further proceedings in the administration, unless further estate 
be discovered. 

(2) When it so appears that the value of the whole estate does not 
exceed the sum of three thousand dollars ($3,000.00), and the expenses of 
his last illness, funeral charges, and expenses of administration, as well 
as all other debts of the estate have been paid, it is in the discretion of 
the court or judge, by an order for that purpose after notice to all persons 
interested to appear on a day fixed to show cause why such order should 
not be made, to distribute the whole of the estate to the widow, if there 
be a widow, and if no widow then to the minor child or minor children, in 
the same manner as above provided in the case where the value of the 
whole estate does not exceed the sum of fifteen hundred dollars ($1,500.00), 
subject to whatever mortgages, liens or encumbrances there may be upon 
said estate at the time of the death of deceased. The notice to creditors 
must be given to present their claims within the time set by law for estates 
in excess of three thousand dollars ($3,000.00), and those not so presented 
are barred as in other cases. 

History: En. Sec. 138, p. 274, L. 1877; 
re-en. Sec. 138, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 138, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2585, C. Civ. Proc. 1895; re-en. 
Sec. 7513, Rev. C. 1907; re-en. Sec. 10149, 


Location of Property 


Where the aggregate value of an estate 
consisting of property in Montana and 
another state exceeds fifteen hundred dol- 
lars, though the value of the property in 


R. C. M. 1921; amd. Sec. 1, Ch. 57, L. 1941; 
amd. Sec. 1, Ch. 14, L. 1951. Cal. C. Civ. 
Proc. Sec. 1469. 


Cross-Reference 


Time for presenting claims against es- 
tate, sec. 91-2704. 


Discretion of Court 


Under this section, the district court sit- 
ting in probate may, after the issuance of 
letters of administration, dispense with 
the regular proceedings in estate matters 
prescribed by sections 91-701 to 91-5211, 
where an estate does not exceed the sum 
of $3000, and hence may in such a ease in 
its discretion dispense with all the pro- 
visions of sections 91-1601 to 91-1604, 
relating to revocation of letters. In re 
Esterly’s Estate, 97 M 206, 210, 34 P 2d 
539. 


91-2407. 


each state is less than fifteen hundrd dol- 
lars, in the latter of which the whole es- 
tate has been set aside for the widow un- 
der a similar section, the children are not 
entitled to have a distribution of the prop- 
erty upon the basis of the aggregate value, 
so that the amount which the widow had 
received in the other state could be de- 
ducted from her distributive share in Mon- 
tana, In re Bruhns’ Estate, 58 M 526, 
ap gem aM ase ig sy 


References 


Shook v. Woodard, 129 M 519, 290 P 
2d 750, 754. 


Collateral References 


Executors and Administrators¢7, 178, 
225. 

33 C.J.S. Executors and Administrators 
§ 11; 34 C.J.S. Exeeutors and Administra- 
tors §§ 1056-1061. 


(10150) When all property, other than homestead, to go to 


children. If the widow has a maintenance derived from her own property 
equal to the portion set apart to her by the preceding sections of this 
chapter, the whole property so set apart, other than the homestead, must 
go to the minor children. 


History: En. Sec. 139, p. 274, L. 1877; 
re-en. Sec. 139, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 139, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2586, C. Civ. Proc. 1895; re-en. 
Sec. 7514, Rev. C. 1907; re-en. Sec. 10150, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec, 1470. 
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References Collateral References 
In re Wilson’s Estate, 102 M 178, 196, Executors and Administrators©~180. 
56 P 2d 733, 105 ALR 367. 34 C.J.S. Executors and Administrators 
§§ 324, 336. 
CHAPTER 25 


THE HOMESTEAD—PROCEDURE TO SET APART 


Section 91-2501. Rights of survivor to homestead. 

91-2502. Selected and recorded homestead set apart to persons entitled—sub- 
sisting liens to be paid by solvent estate. 

91-2503. Appraisers to carve out of the original, exceeding twenty-five hundred 
dollars in value, a homestead, and report the same. 

91-2504. Report of the appraisers—majority and minority, which may be con- 
firmed. 

91-2505. Day to be set for rejecting or confirming the report of the appraisers 
—reappraisal. 

91-2506. Costs—to whom chargeable—persons succeeding to rights of home- 
stead owners have all their powers and rights. 

91-2507. Certified copies of certain orders to be recorded. 


91-2501. (10151) Rights of survivor to homestead. If the homestead 
selected by the husband or wife, or either of them, during their coverture, 
and recorded while both were living, was selected from the separate prop- 
erty of the person selecting or joining in the selection of the same, it vests, 
on the death of the husband or wife, in the survivor for life. 


History: En. Sec. 2590, C. Civ. Proc. Collateral References 

1895; re-en. Sec. 7515, Rev. C. 1907; re-en. Homestead¢=140, 141. 

Sec. 10151, R. C. M. 1921. Cal. C. Civ. 40 C.J.S. Homesteads §§ 260, 265. 

Proc. Sec. 1474. 26 Am. Jur. 115, Homestead, § 185 et 
References Ba 
In re Trepp’s Estate, 71 M 154, 160, 227 

P 1005. 


91-2502. (10152) Selected and recorded homestead set apart to persons 
entitled—subsisting liens to be paid by solvent estate. If the homestead 
selected and recorded prior to the death of the decedent be returned in 
the inventory appraised at not exceeding twenty-five hundred dollars in 
value, or was previously appraised as provided in Title 33, and such ap- 
praised value did not exceed that sum, the court or judge must, by order, 
set it off to the persons in whom title is vested by the preceding sections. 
If there be subsisting liens or encumbrances on the homestead, the claims 
secured thereby must be presented and allowed as other claims against the 
estate. If the funds of the estate be adequate to pay all claims against 
the estate, the claims so secured must be paid out of such funds. If the 
funds of the estate be not sufficient for that purpose, the claims so secured 
shall be paid proportionately, with other claims allowed, and the liens or 
encumbrances on the homestead shall only be enforced against the home- 
stead for any deficiency remaining after such payment. 


History: En. Sec. 141, p. 274, L. 1877; References 
re-en. Sec. 141, 2nd Div. Rev. Stat. 1879; In re Trepp’s Estate, 71 M 154, 160, 227 
re-en. Sec. 141, 2nd Div. Comp. Stat. 1887; =p 1905. 
re-en. Sec. 2591, C. Civ. Proc. 1895; re-en. 
Sec. 7516, Rev. C. 1907; re-en. Sec. 10152, Collateral References 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1475. Homestead@150-152. 


40 C.J.S. Homesteads §§ 267-270, 278-283. 
148 


THE HOMESTEAD 91-2505 


91-2503. (10153) Appraisers to carve out of the original, exceeding 
twenty-five hundred dollars in value, a homestead, and report the same. 
If the homestead, as selected and recorded, be returned in the inventory 
appraised at more than twenty-five hundred dollars, the appraisers must, 
before they make their return, ascertain and appraise the value of the 
homestead at the time the same was selected, and if such value exceeded 
twenty-five hundred dollars, or if the homestead was appraised as pro- 
vided in Title 33, and such appraised value exceeded that sum, the appraisers 
must determine whether the premises can be divided without material 
injury, and if they find that they can be thus divided, they must ad- 
measure and set apart to the persons entitled thereto such portion of the 
premises, including the dwelling house, as will amount in value to the sum 
of twenty-five hundred dollars, and make report thereof, giving the metes, 
bounds, and full description of the portion set apart as a homestead. If 
the appraisers find that the premises exceeded in value, at the time of 
their selection, the sum of twenty-five hundred dollars, and that they 
cannot be divided without material injury, they must report such finding, 
and thereafter the court or judge may make an order for the sale of the 
premises and the distribution of the proceeds to the parties entitled thereto. 
Such order of sale must state in what manner the sale shall be conducted, 
and what notice must be given thereof, and on the return of the sales to 
the court or judge, and after distribution of the proceeds, the executor 
or administrator must give a deed of the premises to the purchaser. The 
proceeds shall be distributed as follows: The liens or encumbrances must 
be first paid, subject to the provisions hereinbefore stated, and then twenty- 
five hundred dollars to the persons entitled thereto, and the balance, if 
any, must be paid into the funds of the estate. 


History: Ap. p. Sec. 142, p. 275, L. References 
1877; re-en. Sec. 142, 2nd Div. Rev. Stat. In re Trepp’s Estate, 71 M 154, 160, 227 
1879; re-en. Sec. 142, 2nd Div. Comp. Stat. p 1005 
1887; en. Sec. 2592, C. Civ. Proc. 1895; 
re-en. Sec. 7517, Rev. C. 1907; re-en. Sec. 
10153, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1476. 


91-2504. (10154) Report of the appraisers—majority and minority, 
which may be confirmed. Any two of the appraisers concurring may dis- 
charge the duties imposed upon the three, and make the report. A dissenting 
report may be made by the third appraiser. The report must state fully the 
acts of the appraisers. Both reports may be heard and considered by the 
court or judge in determining a confirmation or rejection of the majority 
report, but the minority report must in no ease be confirmed. 


History: En. Sec. 143, p. 275, L. 1877; References 
re-en. Sec. 143, 2nd Div. Rev. Stat. 1879; In re Trepp’s Estate, 71 M 154, 160, 227 
re-en. Sec, 143, 2nd Div. Comp. Stat. 1887; p 1005. 
re-en. Sec. 2593, C. Civ. Proc. 1895; re-en. 
Sec. 7518, Rev. C. 1907; re-en. Sec. 10154, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1477. 


91-2505. (10155) Day to be set for rejecting or confirming the report 
of the appraisers—reappraisal. When the report of the appraisers is filed, 
the court or judge must set a day for hearing any objections thereto, from 
anyone interested in the estate. Notice of hearing must be given for such 
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time, and in such manner, as the court or judge may direct. If the court 
or judge be satisfied that the report is correct, it must be confirmed, other- 
wise rejected. In case the report is rejected, the court or judge may 
appoint new appraisers to examine and report upon the homestead, and 
similar proceedings may be had for the confirmation or rejection of their 
report, as upon the first report. 


History: En. Sec. 144, p. 275, L. 1877; References 
re-en, Sec. 144, 2nd Div. Rev. Stat. 1879; In re Trepp’s Estate. 71 M 154. 160. 22 
re-en. Sec. 144, 2nd Div. Comp. Stat. 1887; P 1005. a ig a fetes 
re-en. Sec. 2594, C. Civ. Proc. 1895; re-en. 
Sec. 7519, Rev. C. 1907; re-en. Sec. 10155, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1478. 


91-2506. (10156) Costs—to whom chargeable—persons succeeding to 
rights of homestead owners have all their powers and rights. The costs 
of all proceedings provided for in this chapter must be paid by the estate 
as expenses of administration. Persons succeeding by purchase or other- 
wise to the interests, rights, and title of successors to homesteads, or to 
the right to have homesteads set apart to them, as in this chapter pro- 
vided, have all the rights and benefits conferred by law on the persons 
whose interests and rights they acquire. 


History: En. Sec. 145, p. 276, L. 1877; References 
re-en. Sec. 145, 2nd Div. Rev. Stat. 1879; In re Trepp’s Estate, 71 M 154, 160. 297 
re-en. Sec, 145, 2nd Div. Comp. Stat. 1887; =p 1995. ee ‘ f : 
re-en. Sec. 2595, C. Civ. Proc. 1895; re-en. 
Sec. 7520, Rev. C. 1907; re-en. Sec. 10156, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1485. 


91-2507. (10157) Certified copies of certain orders to be recorded. A 
certified copy of every order made in pursuance of this chapter, by which 
a report is confirmed, property assigned, or sale confirmed, must be recorded 
in the office of the county clerk of the county where the homestead prop- 
erty is situated. 


History: En. Sec. 146, p. 276, L. 1877; References 
re-en. Sec. 146, 2nd Div. Rev. Stat. 1879; In re Trepp’s Estate, 71 M 154, 160, 227 
re-en. Sec. 146, 2nd Div. Comp. Stat. 1887; p 1005. : 
re-en. Sec. 2596, C. Civ. Proc. 1895; re-en. 
Sec. 7521, Rev. C. 1907; re-en. Sec. 10157, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1486. 


CHAPTER 26 
DOWER—PROCEDURE TO ASSIGN 


Section 91-2601. Dower to be assigned widow. 
91-2602. Widow may sue for dower if not set off. 
91-2603. How widow may sue, and proceedings. 
91-2604. Trial of right contested. 
91-2605. Guardians to be appointed for minors. 
91-2606. Judgment for widows to be entered. 
91-2607. Appointment of commissioners, and oath. 
91-2608. Duties of commissioners, and reports, 
91-2609. If lands cannot be divided, widow’s interest may be appraised by a 

jury. 

91-2610. Judgment for yearly value or gross sum. 
91-2611. Damages for withholding dower. 
91-2612. Writ of possession may be issued. 
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91-2601. (10158) Dower to be assigned widow. It is the duty of the 
heirs at law, or other person in possession or having the next estate of 
freehold, or inheritance, in any lands or estate of which the widow is en- 
titled to dower, to lay off and assign such dower as soon as practicable 
after the death of the husband of such widow. 


History: Secs. 10158-10169, R. ©. M. re Dahlman’s Estate, 28 M 379, 380, 72 P 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876; 750. 
omitted from Rev. Stat. 1879 and C. Civ. 


Proc. 1887. References 
This section re-en. Sec. 3070, C. Civ. Dahlman v. Dahlman, 28 M 373, 374, 72 
Proc. 1895; re-en. Sec. 7817, Rev. C. 1907; P 748; Swartz v. Smole, 91 M 90, 96 5 P 
re-en. Sec. 10158, R. C. M. 1921. 2d 566, 
Authority to Assign Dower Collateral References 
The district court, in the exercise of its Dower@65 et seq. 
probate jurisdiction, has no power with 28 C.J.S. Dower §§ 79, 80 et seq. 
reference to dower, and can make no or- 17A Am. Jur. 423, Dower, § 156 et seq. 


ders affecting a widow’s dower right. In 


91-2602. (10159) Widow may sue for dower if not set off. If such 
heirs or other person do not, within one month next after the decease of 
the husband, assign and set over to the widow to her satisfaction, her dower 
in and to all lands, tenements, and hereditaments, whereof by law she is 
or may be dowable, then such widow may sue for and recover the same 
in the manner hereinafter prescribed against such heirs or other person 
having the next immediate estate of freehold or inheritance, or tenant in 
possession, or other person or persons claiming rights or possession in said 
estate. 


History: Secs. 10158-10169, R. C. M. Proc. 1895; re-en. Sec. 7818, Rev. C. 1907; 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876;  re-en. Sec. 10159, R. C. M. 1921. 


omitted from Rev. Stat. 1879 and C. Civ. 
Proc. 1887. Collateral References 


This section re-en. Sec. 3071, C. Civ. 17A Am. Jur. 428, Dower, § 164. 


91-2603. (10160) How widow may sue, and proceedings. Every widow 
claiming dower may file her complaint in the district court of the proper 
county, against the parties aforesaid, stating their names, if known, setting 
forth the nature of her claim, and particularly specifying the lands, tene- 
ments, and hereditaments in which she claims dower, and praying that the 
same may be allowed to her, whereupon the clerk must issue a summons, 
and the pleadings and proceedings must be as in other cases. 


History: Secs. 10158-10169, R. C. M. Collateral References 
1921, en, as Secs. 10-24, pp. 66-69, L. 1876; Dower€=71, 72, 77, 78. 
omitted from Rev. Stat. 1879 and C. Civ. 28 C.J.S. Dower §§ 86, 87, 91, 92. 
Proc. 1887. 


This section re-en. Sec. 3072, C. Civ. 
Proc. 1895; re-en. Sec. 7819, Rev. C. 1907; 
re-en, Sec. 10160, R. C. M. 1921. 


91-2604. (10161) Trial of right contested. Where the right of the 
widow or dower is contested, the court must try the case or direct an issue 
for that purpose, as the circumstances may require. 


History: Secs. 10158-10169, R. C. M. Proc. 1895; re-en. Sec. 7820, Rev. C. 1907; 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876; re-en. Sec. 10161, R. C. M. 1921. 
omitted from Rev. Stat. 1879 and C. Civ. 
Proc. 1887. Collateral References 
This section re-en. Sec. 3073, C. Civ. Dower@=80. 
28 C.J.S. Dower § 94. 
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91-2605. (10162) Guardians to be appointed for minors. When any 
of the parties defendant are minors and without guardians, the court must 
appoint guardians ad litem for such minors. 


History: Secs. 10158-10169, R. C. M. Proc. 1895; re-en. Sec. 7821, Rev. C. 1907; 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876; re-en. Sec. 10162, R. C. M. 1921. 


omitted from Rev. Stat. 1879 and C. Civ. 
Proc. 1887. Collateral References 


This section re-en. Sec. 3074, C. Civ. Infants©—78 (1). 
43 C.J.S. Infants § 107 et seq. 


91-2606. (10163) Judgment for widows to be entered. When the court 
adjudges that the widow is entitled to dower, it must be so entered of 
record, together with a description of the land out of which she is to be 
endowed. 


History: Secs. 10158-10169, R. C. M. Proc. 1895; re-en. Sec. 7822, Rev. C. 1907; 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876; re-en. Sec. 10163, R. C. M. 1921. 


omitted from Rev. Stat. 1879 and C. Civ. 
Proc. 1887. Collateral References 


This section re-en. Sec. 3075, C. Civ. Dower€81, 108. 
28 C.J.S. Dower §§ 85, 95, 106. 


91-2607. (10164) Appointment of commissioners, and oath. The court 
must thereupon appoint three commissioners not connected with any of the 
parties by consanguinity or affinity, and entirely disinterested, each of 
whom must take the following oath: “I do solemnly swear that I will 
fairly and impartially allot and set off to A B, widow of C D, her dower 
out of lands and tenements described in the order of the court for that 
purpose, if the same can be made consistent with the interest of the estate, 
according to the best of my judgment, so help me God,’ which must be 
filed in the proceedings. 


History: Secs. 10158-10169, R. C. M. Proc. 1895; re-en. Sec. 7823, Rev. C. 1907; 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876; re-en. Sec. 10164, R. C. M. 1921. 
omitted from Rev. Stat. 1879 and C. Civ. 


Proc. 1887. References 
This section re-en. Sec. 3076, C. Civ. Clark v. Clark, 126 M 9, 242 P 2d 992, 
995. 


91-2608. (10165) Duties of commissioners, and reports. The commis- 
sioners, after being so sworn, must, as soon as may be, set off the dower 
by metes and bounds, according to the quantity and quality of all the 
lands, tenements, and hereditaments, described in said order, and make 
return in writing with the amount of their charges and expenses to the 
court, and the same being accepted and recorded, and a certified copy thereof 
recorded in the office of the county clerk of the county where the lands 
are situated, remain fixed and certain, unless such confirmation is set aside 
and reversed on appeal. The costs of such proceedings may be awarded in 
the discretion of the court. 


History: Secs. 10158-10169, R. C. M. References 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876; Clark v. Clark, 126 M 9, 242 P 2d 992, 
omitted from Rev. Stat. 1879 and C. Civ. 995, 
Proc. 1887. 
This section re-en. Sec. 3077, C. Civ. Collateral References 
Proc. 1895; re-en. Sec. 7824, Rev. C. 1907; Dower€=82, 97-99. 
re-en. Sec. 10165, R. C. M. 1921. 28 C.J.S. Dower §§ 85, 97, 105. 


91-2609. (10166) If lands cannot be divided, widow’s interest may be 
appraised by a jurv. If the commissioners report that the lands or other 
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estate is not susceptible of division without great injury thereto, a jury 
must be impaneled to inquire of the yearly value of the widow’s dower 
therein, and assess the same accordingly. 


Peer: Bae 10158-10169, R. C. M. Collateral References 

, €N. aS Secs, 10-24, pp. 66-69, L. 1876; DowerG=94 et : 

omitted from Rev. Stat. 1879 and C. Civ. 55 OTS ees : a aS ese 
Proc. 1887. § 68 ae: eS ree 


This section re-en. Sec. 3078, C. Civ. 
Proc. 1895; re-en. Sec. 7825, Rev. C. 1907; 
re-en, Sec. 10166, R. C. M. 1921. 


91-2610. (10167) Judgment for yearly value or gross sum. The court 
must thereupon render a judgment that there be paid to such widow as an 
allowance in lieu of dower, on a day therein named, the sum so assessed 
as the yearly value of her dower, and the like sum on the same day in 
every year thereafter during her natural life. The widow may at any time 
consent to a gross sum to be paid to her for her dower in her deceased 
husband’s estate, or the jury may find in lieu of a yearly allowance a gross 
sum to be paid to the widow, and the court may award a judgment for 
the same. 

History: Secs. 10158-10169, R. C. M. Proc. 1895; re-en. Sec. 7826, Rev. C. 1907; 


1921, en. as Secs, 10-24, pp. 66-69, L. 1876; re-en. Sec. 10167, R. C. M. 1921. 


omitted from Rev. Stat. 1879 and C. Civ. 
Proc. 1887. References 


This section re-en. Sec. 3079, C. Civ. Clark v. Clark, 126 M 9, 242 P 2d 992, 
995. 


91-2611. (10168) Damages for withholding dower. Whenever in an 
action brought for the purpose, the widow recovers the dower in lands of 
which her husband died seized, she may also recover damages for the with- 
holding of such dower; such damages shall be one-third part of the annual 
value of the mere profits of the land in which she so recovers her dower, 
to be estimated in an action against the heirs of her husband from the time 
of his death; and in actions against other persons, from the time of her 
demanding dower of such persons, but such damages must not be estimated 
for the use of any permanent improvements made after the death of her 
husband, by his heirs or any other person after claiming title to any lands. 


History: Secs. 10158-10169, R. C. M. against the purchaser to compel assign- 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876; ment of dower to her, was under this sec- 
omitted from Rev. Stat. 1879 and C. Civ. tion entitled to one-third of the rental 
TOC Los fs value thereof from the date of demand 

This section re-en. Sec. 3080, C. Civ. therefor upon the purchaser. Swartz v. 
Proc. 1895; re-en. Sec. 7827, Rev. C. 1907; Smole, 91 M 90, 96, 5 P 2d 566. 
re-en, Sec. 10168, R. C. M. 1921. 

Collateral References 


Recovery and Assessment of Damages Dower@=105, 106. 
Where real property of a decedent was 28 C.J.S. Dower § 77. 
sold by his executor without regard to the 17A Am. Jur. 429, Dower, § 165. 
widow’s dower therein, she in an action 


91-2612. (10169) Writ of possession may be issued. In all cases where 
the report of the commissioners assigning dower is approved, the court must 
forthwith cause the widow to have possession by a writ directed to the 
sheriff for that purpose. 

History: Secs. 10158-10169, R. C. M. omitted from Rev. Stat. 1879 and C. Civ. 
1921, en. as Secs. 10-24, pp. 66-69, L. 1876; Proc. 1887. 
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This section re-en. Sec. 3081, C. Civ. 28 M 227, 233, 72 P 613; Dahlman v. Dahl- 
Proc. 1895; re-en. Sec. 7828, Rev. C. 1907; man, 28 M 373, 374, 72 P 748. 


re-en. Sec. 10169, R. C. M. 1921. 
Collateral References 


References ‘Dower¢109. 
State ex rel. Heinze v. District Court, 28 C.J.S. Dower § 107. 
CHAPTER 27 


CLAIMS AGAINST ESTATE 


Section 91-2701. Notice to creditors—additional notice—when notice unnecessary. 

91-2702. Time expressed in the notice. 

91-2703. Copy and proof of notice to be filed and order made. 

91-2704. Time within which claims against an estate to be presented. 

91-2705. Claims to be sworn to, and, when allowed, to bear same interest as 
judgment. 

91-2706. Judge may present claim, and action thereon. 

91-2707. Allowance and rejection of claims. 

91-2708. Approved claims or copies to be filed—claims secured by liens may be 
described—lost claims. 

91-2709. Limitation of actions on rejected claim. 

91-2710. Claims barred by statute of limitations—when and whom judge may 
examine. 

91-2711. Claims must be presented before suit. 

91-2712. Effective date. 

91-2713. Time of limitation. 

91-2714, Claims in action pending at time of decease. 

91-2715. Allowance of claim in part. 

91-2716. Effect of judgment against executor or administrator. 

91-2717. Execution not to issue after death—if one is levied the property may 
be sold. 

91-2718. What judgment is not a lien on real property of an estate. 

91-2719. May refer doubtful claims—effect of referee’s allowance or rejection. 

91-2720. Trial by referee—how confirmed and its effect. 

91-2721. Liability of executor or administrator for costs. 

91-2722. Claims of executor or administrator against the estate. 

91-2723. Executor or administrator neglecting to give notice to creditors to be 
removed. 

91-2724. Executor or administrator to return statement of claims. 

91-2725. Payment of debt to stop running of interest. 


91-2701. (10170) Notice to creditors—additional notice—when notice 
unnecessary. Every executor or administrator must, immediately after his 
appointment, cause to be published in some newspaper in the county, if there 
be one, if not, then in such newspaper as may be designated by the court 
or judge, a notice to the creditors of the decedent, requiring all persons 
having claims against him to exhibit them, with the necessary vouchers, 
to the executor or administrator, at the place of his residence or business, 
to be specified in the notice; such notice must be published as often as the 
court or judge shall direct, but not less than once a week for four weeks; 
the court or judge may also direct additional notice by publication or 
posting. In case such executor or administrator resigns, or 1s removed, 
before the time expressed in the notice, his successor must give notice 
only for the unexpired time allowed for such presentation; provided, that 
in estates where the value of the property is less than the preferred claims 
against said estate, or in estates wherein the property thereof has been or is 
set apart to the surviving widow and/or children as provided by law, in 
which cases no notice to creditors need be given. 
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History: En. Sec. 147, p. 276, L. 1877; 
re-en. Sec. 147, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 147, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2600, C. Civ. Proc. 1895; re-en. 
Sec. 7522, Rev. C. 1907; re-en. Sec. 10170, 
R. C. M. 1921; amd. Sec. 1, Ch. 162, L. 
1935. Cal. Civ. C. Proc. Sec. 1490. 


Claims Distinguished from Expenses of 
Administration 


Claims against the estate are those in 
existence at the date of the death of the 
deceased. Other claims against an estate 
are those incurred by the administrator or 
executor in settling the estate, and are 
properly denominated expenses of admin- 
istration. Dodson v. Nevitt, 5 M 518, 520, 
6 P 358; First Nat. Bank v. Collins, 17 M 
433, 438, 48 P 499. See also In re Wil- 
liams’ Estate, 47 M 325, 330, 132 P 421. 


Nature of Process 


The notice to creditors of an estate pre- 
seribed by this section, and required to be 
published by the executor or administra- 
tor, is in the nature of a process, and its 
requirements must be complied with in all 
essentials. Roche Valley Land Co. v. 
Barth, 67 M 353, 356, 215 P 654, distin- 
guished in 90 M 281, 290, 1 P 2d 335. 


Place for Presenting Claims 


Notice published by defendant executor 
to the effect that claims should be pre- 
sented “to the executor” of decedent’s es- 


91-2702. 


91-2703 


state “at the city of Billings” without 
specifying his place of residence or busi- 
ness was insufficient, and court erred in 
holding that plaintiff’s claim was barred 
because not presented within the period 
for presentation fixed in the notice. Roche 
Valley Land Co. v. Barth, 67 M 353, 356, 
215 P 654, distinguished in 90 M 281, 290, 
1 P 2d 3385. 

A notice to creditors of an estate that 
claims against it were to be presented “at 
the office of F. S. P. Foss, Glendive, Mon- 
tana,” a city with a population considera- 
bly under 5,000, who acted as attorney for 
the estate, was sufficient to meet the re- 
quirement of this section, that the place of 
residence or business of the person to 
whom the claim is to be presented must 
“be specified in the notice.” State ex rel. 
Paramount Publix Corp. v. District Court, 
90 M 281, 290, 1 P 2d 335, 76 ALR 1371. 


References 


State ex rel. Petters & Co. v. District 
Court, 76 M 1438, 147, 245 P 529; Horn- 
beck v. Richards, 80 M 27, 32, 257 P 1025; 
In re Harper’s Estate, 98 M 356, 40 P 2d 
51; State ex rel. Finley v. District Court, 
99 M 200, 43 P 2d 682; Mathey v. Mathey, 
109 M 467, 472, 98 P 2d 373; Smith v. 
Smith, 224 F 1, 4. 


Collateral References 


21 Am. Jur. 592, Executors and Adminis- 
trators, § 372. 


(10171) Time expressed in the notice. The time expressed 


in the notice must be four months after its first publication. 


History: En. Sec. 148, p. 276, L. 1877; 
re-en. Sec. 148, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 148, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2601, C. Civ. Proc. 1895; re-en. 
Sec. 7523, Rev. C. 1907; re-en. Sec. 10171, 
R. C. M. 1921; amd. Sec. 1, Ch. 40, L. 
1953. Cal. C. Civ. Proc. Sec. 1491. 


Requisite Notice Required 


Where creditors have never had the 
requisite notice to present claims against 
the estate of a decedent, the ex parte 
affidavits of persons interested in the 
estate to the effect that there are no 
debts cannot be taken as sufficient proof 
to enable a court in a judicial decree to 
find the fact to be as stated by the affi- 


ants. In re Higgins’ Estate, 15 M 474, 
487, 39 P 506. 


References 


State ex rel. Petters & Co. v. District 
Court, 76 M 143, 147, 245 P 529; In re 
Harper’s Estate, 98 M 356, 40 P 2d 51; 
State ex rel. Steinfort v. District Court, 
111 M 216, 221, 107 P 2d 890; In re 
Minder’s Estate, 128 M 1, 270 P 2d 404, 
412, 45 ALR 2d 898; Smith v. Smith, 224 
1a aa 


Collateral References 

Executors and Administrators€225, 226. 

34 C.J.S. Executors and Administrators 
§ 411. 


DECISIONS UNDER FORMER LAW 


Estate Exceeding Ten Thousand Dollars 
Under this section (prior to the 1953 
amendment) until the period of ten 
months has elapsed, in the case of an es- 


tate exceeding in value the sum of ten 
thousand dollars, no final decree can be 
entered that there are no debts. In re 
Higgins’ Estate, 15 M 474, 487, 39 P 506. 


91-2703. (10172) Copy and proof of notice to be filed and order made. 
After the notice is given, as required by the preceding section, a copy 
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thereof, with the affidavit of due publication, or of publication and posting, 
must be filed, and upon such affidavit or other testimony to the satisfaction 
of the court or judge, an order showing that due notice to creditors has 
been given, and directing that such order be entered in the minutes and 
recorded, must be made by the court or judge. 


History: En. Sec. 149, p. 276, L. 1877; 
re-en. Sec. 149, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 149, 2nd Div. Comp. Stat. 1887; 


amd. Sec. 2602, C. Civ. Proc. 1895; re-en. 
Sec. 7524, Rev. C. 1907; re-en. Sec. 10172, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1492. 


91-2704. (10173) Time within which claims against an estate to be 
presented. All claims arising upon contracts, whether the same be due, 
not due, or contingent, must be presented within the time limited in the 
notice, and any claim not so presented is barred forever; provided, how- 
ever, that when it is made to appear by the affidavit of the claimant, to 
the satisfaction of the court or judge, that the claimant had no notice as 
provided in this chapter, by reason of being out of the state, it may be 
presented at any time before an order of distribution is entered; and, 
provided, further, that nothing in this chapter contained shall be so con- 
strued as to prohibit the right, or limit the time, of foreclosure of mort- 
gages upon real property of decedents, whether heretofore or hereafter 
executed, but every such mortgage may be foreclosed within the time and in 
the manner prescribed by the provisions of this code, other than those of 
this chapter, except that no balance of the debt secured by such mortgage 
remaining unpaid after foreclosure shall be a claim against the estate 
unless such debt was presented as required by the provisions of this chapter. 


History: En. Sec. 150, p. 277, L. 1877; 
re-en. Sec. 150, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 150, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2603, C. Civ. Proc. 1895; re-en. 
Sec. 7525, Rev. C. 1907; re-en. Sec. 10173, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1493. 


Amendment of Claim after Time Ex- 
pires 

Where a creditor filed a claim based on 
two promissory notes, leave should have 
been granted him to amend to show the 
dates and amounts of interest payments 
made thereon at such times as to prevent 
the running of the statute of limitations, 
the total of the claim being left the same 
as it appeared on the original claim filed, 
the amendment showing a eredit to the 
estate. State ex rel. Steinfort v. District 
Court, 109 M 410, 414, 97 P 2d 341. 


Application of Section—Agreement to 
Make Will 


This statute, providing that unless claims 
against estates are presented within a 
specified time they are forever barred, 
does not apply to a claim arising out of an 
alleged agreement of decedent to make a 
will bequeathing a specified sum of money 
to one in consideration of services ren- 
dered to decedent during her lifetime. 
Erwin v. Mark, 105 M 361, 370, 73 P 2d 
537, 113 ALR 1064. 


Application of Section—Claims Existent 
at Time of Death 


This section, providing that claims 
against a decedent’s estate arising upon 
contracts, whether due, not due or con- 
tingent, are barred unless presented to the 
executor within the time limited in the 
notice to creditors, and section 91-2711 
declaring that a creditor cannot maintain 
suit on his claim (excepting a mortgage 
debt or claim for funeral expenses) unless 
so presented, have reference only to in- 
debtedness of the deceased contracted by 
him in his lifetime and existent at the 
time of death, and have no application to 
obligations arising subsequent to death of 
deceased by reason of breach of an exec- 
utory contract, such latter obligation be- 
coming by operation of law that of his 
personal representative. Nathan v. Free- 
man, 70 M 259, 266 et seq., 225 P 1015, 
41 ALR 138. 


Plaintiff, brother of decedent, who had 
paid the operating expenses for the preser- 
vation of estate property, was entitled to 
reimbursement although he had not filed 
a claim against the estate for such ad- 
vances as required of a creditor whose 
claim is based upon a liability existing 
during the lifetime of the decedent. Gas- 
par v. Buckingham, 116 M 236, 245, 153 
P 2d 892. 
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Application of Section—HEHstate in Course 
of Administration 


Where, after the estate of a deceased 
person had been distributed, the holder 
of a real estate mortgage executed by 
decedent during his lifetime commenced 
suit to foreclose without asking for a 
deficiency judgment, the sole heir not an- 
swering, the district court erred in dis- 
missing the suit for want of jurisdiction 
because of plaintiff’s failure to allege that 
he had presented his claim to the admin- 
istrator or, in the absence of presenta- 
tion of such claim, that he waived all 
recourse against the decedent’s property 
other than that covered by the mortgage, 
since the provisions of this section and 
91-2711 are applicable only to an estate 
still in course of administration and not 
to one that has been closed. State ex rel. 
Petters & Co. v. District Court, 76 M 143, 
146 et seq., 245 P 529. 


Application of Section—Foreign Claim 


A resident of California died, leaving 
real estate in Montana. Administration 
with the will annexed was there had and 
an ancillary administrator appointed in 
Montana. A ereditor in California re- 
duced his claim to judgment but the es- 
tate proved insufficient to pay it. There 
were no debts in Montana. In answer to 
an order requiring the ancillary adminis- 
trator to present his final report with a 
petition for final distribution, the domi- 
ciliary administrator petitioned that the 
Montana administrator be required to re- 
duce to cash the property in this state and 
transmit same, after payment of expenses, 
etc., to him. The claim of the creditor 
was not filed with Montana administrator 
and the time for filing it had expired. 
Under such circumstances, the statutes of 
nonclaim (this section and section 91- 
2710) were inapplicable, and the court 
properly directed transmittal of the funds 
to the California administrator. In re 
Livingston’s Estate, 91 M 584, 9 P 2d 159, 
90 ALR 1036. 


Application of Section—Limited to Con- 
tract Obligations 


This section does not apply to claims 
for unliquidated damages arising for a 
tort committed by the decedent in his 
lifetime. Hornbeck v. Richards, 80 M 27, 
32, 257 P 1025. 

This section is limited to contract obli- 
gations and does not include one imposed 
by statute. State v. Pahnish, 116 M 340, 
342, 151 P 2d 1001. 


Presentation of claim was not required 
as a prerequisite to an action by state 
against administrator of estate of person 
confined in state hospital at private ex- 
pense by court order under authority of 


91-2704 


former section 38-214. State v. Pahnish, 
116 M 340, 342, 151 P 2d 1001. 

This section is limited to claims arising 
on contract; it does not apply to a claim 
against the estate of a deceased guardian, 
for having, in his lifetime, misappropri- 
ated the money of his ward. Smith v. 
Smith, 224 Fed 1, 4. 


Application of Section— Tax Assess- 
ments 


This section does not apply to tax as- 
sessments of the state. State ex rel. An- 
derson v. State Board of Equalization, 133 
Miss 319 eh 20221231. 


Approved Claims May Become Barred 
by Creditors’ Laches 


Where banks having approved claims 
against an estate delayed for over 21 years 
after admission of decedent’s will to pro- 
bate and appointment of the executor 
before filing their petition for sale of 
estate property, during which time a por- 
tion of lands of the estate stood in the 
names of third persons under fictitious 
sales made by the executor with the 
knowledge and approval of the banks, 
they voluntarily abandoned any right 
given them by statute to sell the estate 
property at probate sale, and their claims 
were barred by laches. Montgomery v. 
First Nat. Bank of Dillon, 114 M 395, 412, 
136 P 2d 760. 


Effect of Failure of Holder of Mortgage 
to Present Claim 


Where the holder of a mortgage on 
property of a decedent fails to present 
his claim against the latter’s estate with- 
in the time specified in the statute, he can 
no longer have recourse against the estate 
other than the property described in the 
mortgage, the debt then losing its char- 
acteristic as a debt of the deceased, and 
when all elaims presented and allowed 
have been paid, the estate is ready for 
distribution despite the fact that the 
mortgage remains unpaid. Mathey v. 
Mathey, 109 M 467, 472, 98 P 2d 373. 


Estate Ceases to Exist upon Entry of 
Decree of Distribution 


The estate of a deceased person dealt 
with by this section and section 91-2711, 
the intent of which is to permit a mort- 
gagee to foreclose his mortgage although 
the mortgagor has died, provided the mort- 
gagee shall not have recourse against any 
other property of the decedent’s estate 
unless he first presents his mortgage claim 
to the executor or administrator in accord- 
ance with the statute, ceases to exist upon 
entry of decree of distribution which is 
conclusive and has the force of res adjudi- 
eata; after the estate is declared closed 
the court has neither jurisdiction over the 
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property of the estate nor the executor 
or administrator. State ex rel. Petters & 
Co. v. District Court, 76 M 143, 146 et 
seq., 245 P 529. 


Excusable Failure of Nonresident Claim- 
ant to Present Claim to Ancillary Admin- 
istrator No Bar to Presentation to Domi- 
ciliary Representative 


Where a ereditor of an estate resided 
in California, in which state ancillary ad- 
ministration was granted, but was igno- 
rant of the death of the administrator of 
the estate of the debtor during the time 
in which claims against the estate could 
be presented in that state, he was not 
estopped from presenting it to the domi- 
ciliary representative in Montana under 
the provision of this section, authorizing 
its presentation under such state of facts 
at any time before order of distribution is 
entered, there being no privity between 
the two administrations. State ex rel. Fin- 
ley v. District Court, 99 M 200, 205, 43 
P 2d 682. 


Identical Claim Must Be Presented or 
It Will Be Barred 


If the identical claim sued upon was not 
presented to the executor or administra- 
tor, it is forever barred. Vanderpool v. 
Vanderpool, 48 M 448, 455, 138 P 772. 


Partnership Property in Possession of 
Administrator 


A complaint in an action against the ad- 
ministrator of estate of brother of plain- 
tiff to establish the existence of a part- 
nership between plaintiff and deceased 
was not defective for failing to allege 
that the claim had been presented to the 
administrator or that plaintiff had made 
an accounting, since the action involved 
a transaction by defendant administrator 
after decedent’s death rather than the 
partnership operation prior to death, nor 
was money claimed due from decedent at 
his death to which this statute refers in- 
volved, nor could plaintiff be expected to 
account for defendant’s management of 
partnership property solely within defend- 
ant’s knowledge. Gaspar v. Buckingham, 
116 M 236, 248, 153 P 2d 892. 


Where the administrator, under probate 
court order and guidance, had, contrary to 
section 91-3205 taken over and assumed to 
administer the partnership property, and 
brother of decedent instituted suit against 
the administrator to establish a partner- 
ship between himself and deceased to es- 
tablish his right to one-half of the assets 
of such business, together with funds he 
advanced for administration purposes, 
court properly awarded a money judgment 
in favor of plaintiff. Gaspar v. Bucking- 
ham, 116 M 236, 248, 153 P 2d 892. 
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Power of Sale May Be Exercised with- 
out Reference to the Estate 


A trustee in a trust deed given as se- 
curity for the payment of a debt, and 
authorizing him to sell the property after 
default, may, after the death of the 
grantor, exercise the power of sale with- 
out reference to the administration of the 
grantor’s estate. Muth v. Goddard, 28 M 
237, 255, 72 P 621, explained in 38 F Supp 
604, 606, 607. 


Presentment of Claims—Compliance with 
Requirements Essential 


These statutes of nonclaim, such as this 
section, are special in character; they su- 
persede the general statutes of limitations, 
and compliance with their requirements is 
essential to the foundation of any right 
of action against an estate upon a cause 
of action which sounds in contract. Van- 
derpool v. Vanderpool, 48 M 448, 454, 138 
P 772; Davis v. Estate of Davis, 56 M 
500, 510, 185 P 559. 


The requirements of this section, that 
presentment of claims against an estate 
arising upon contracts must be made with- 
in the time limited in the notice to cred- 
itors, else they are forever barred, and of 
section 91-2708, that if claims be founded 
upon writings, copies thereof must accom- 
pany them, are mandatory, and if not ob- 
served the executor or administrator may 
reject the claims. State ex rel. Paramount 
Publix Corp. v. District Court, 90 M 281, 
286, 1 P 2d 335, 76 ALR 1371. 


Presentment of Claims—Executor 
against Estate 


A claim of an executor against the es- 
tate in his charge must be presented for 
allowance within the same time as the 
claims of other creditors, and if not so 
presented is barred under the provisions 
of this section. In re Rodgers’ Estate, 
68 M 46, 54, 217 P 678. 

Where an executor neither in the in- 
ventory and appraisement nor in his ac- 
counts prior to final settlement of the 
estate had mentioned an alleged indebted- 
ness of decedent to him for taking care of 
his cattle and paying taxes thereon, and 
his claim for reimbursement was not made 
until long after the time for presenting 
claims had expired and not until his final 
account was ordered reopened at the in- 
stance of the heirs, it was error to allow 
such items as an offset against the amount 
for which he was accountable. In re 
Rodgers’ Estate, 68 M 46, 54, 217 P 678. 


Presentment of Claims—Surviving Part- 
ner 


Where a partnership is dissolved by 
death, and upon liquidation of its affairs, 
or in course thereof, it appears that the 
deceased partner was indebted to the sur- 
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vivor in an amount over and above the 
partnership assets, the latter must present 
his claim for allowance under the provi- 
sions of this section. Mares v. Mares, 60 
M 36, 55, 199 P 267, distinguished in 116 
M 236, 248, 153 P 2d 892; Link v. Haire, 
82 M 406, 419, 267 P 952. 


Probate Court Refusing to Permit Non- 
resident to Present Claim against Estate 
—Writ of Supervisory Control Lies 


There being no appeal from an order of 
the district court sitting in probate re- 
fusing to permit a nonresident to present 
a claim, based on a promissory note of a 
decedent, to the executor for allowance 
after the time for presenting claims had 
expired, on the ground that petitioner did 
not have notice of the death of the maker, 
or the administration of the estate, the pe- 
tition being based upon this section, the 
writ of supervisory control lies to review 
the action of the court. State ex rel. 
Finley v. District Court, 99 M 200, 204, 
43 P 2d 682. 


Statutory Limitations 


Statutes of limitations have no applica- 
tion to creditors’ claims approved by the 
personal representative and allowed by the 
court. Montgomery v. First Nat. Bank of 
Dillon, 114 M 395, 405, 136 P 2d 760. 


Sufficiency of a Complaint to Foreclose a 
Mortgage against an Estate 


Where the complaint in an action 
against an administrator to foreclose a 
mortgage executed by the decedent does 
not allege a presentation of the claim, it 
should allege that plaintiff waives all re- 
course against the other property of the 
estate. Jones v. Rich, 20 M 289, 292, 50 
P 936. 


References 


Emerson-Brantingham Implement Co. v. 
Anderson, 58 M 617, 628, 194 P 160; 
Nevin-Frank Co. v. Hubert, 67 M 50, 54, 


91-2705. 


91-2705 


214 P 959; Roche Valley Land Co. v. 
Barth, 67 M 353, 356, 215 P 654; Wunder- 
lich v. Holt, 86 M 260, 269, 283 P 423; 
Mitchell v. Banking Corp. of Montana, 94 
M 165, 169 et seq., 22 P 2d 175; Leffek v. 
Luedeman, 95 M 457, 469, 27 P 2d 511, 
91 ALR 286; State ex rel. Steinfort v. 
District Court, 111 M 216, 221, 107 P 2d 
890; Brion v. Brown, 135 M 356, 340 P 
2d 539, 542. 


Collateral References 


Executors and Administrators@=225. 

34 C.J.S. Executors and Administrators 
§ 405 et seq. 

21 Am. Jur. 890-894, Executors and Ad- 
ministrators, §§ 924-927. 


Effect of conduct of personal representa- 
tive preventing filing of claim within time 
allowed by statute of nonclaim. 11 ALR 
246 and 66 ALR 1415. 

Necessity of presenting claim to execu- 
tor or administrator before bringing suit. 
34 ALR 362. 

Applicability of nonclaim statute in 
ease of misappropriation or fraudulent 
breach of trust by decedent. 41 ALR 169. 

Effect of recovery of judgment on un- 
filed or abandoned claim after expiration 
of time allowed for filing claim against 
estate. 60 ALR 736. 

Necessity of presenting, probating, or 
prosecuting claims for allowance as af- 
fected by provision of will directing pay- 
ment of debt. 65 ALR 861. 

Sufficiency of notice of claim against 
decedent estate. 74 ALR 368. 

Noneclaim statute as applied to real es- 
tate mortgage or mortgage debt. 78 ALR 
1126. 

Claim on decedent’s contract of guar- 
anty, suretyship, or endorsement as con- 
tingent within statute of nonelaim. 94 
ALR 1155. 

Amendment of claim against decedent’s 
estate after expiration of time for filing 
claims. 56 ALR 2d 627. 


(10174) Claims to be sworn to, and, when allowed, to bear 


same interest as judgment. Every claim which is due, when presented 
to the executor or administrator, must be supported by the affidavit of the 
claimant, or someone in his behalf, that the amount is justly due, that no 
payments have been made thereon which are not credited, and that there 
are no offsets to the same, to the knowledge of the affiant. If the claim be 
not due when presented, or be contingent, the particulars of such claim must 
be stated. When the affidavit is made by a person other than the claimant, 
he must set forth in the affidavit the reason why it is not made by the 
claimant. The oath may be taken before any officer authorized to admin- 
ister oaths. The executor or administrator may also require satisfactory 
vouchers or proofs to be produced in support of the claim. If the estate 
be insolvent, no greater rate of interest shall be allowed upon any claim 
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after the first publication of notice to creditors than is allowed on judg- 


ments obtained in the district court. 


History: En. Sec.’151,°p.°277, Lb. 1877; 
re-en. Sec. 151, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 151, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2604, C. Civ. Proc. 1895; re-en. 
Sec. 7526, Rev. C. 1907; re-en. Sec. 10174, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1494. 


Defective Verifications 


Where the affidavit in verification of a 
claim against an estate omitted to set 
forth that no payments had been made 
thereon which were not credited as re- 
quired by this section, it was ineffectual 
as a basis of legal liability against it, and 
neither itemization of the claim, in the 
shape of debits and credits, nor the state- 
ment that the claim was lawful, just, true 
and correct, nor the vouchers and proofs 
which may be required by the executor or 
administrator, could supply the defect. 
Ullman Co. v. Adler, 59 M 232, 234, 237, 
196 i. Loz: 


In an action by a corporation on a 
claim against an estate which had been 
disallowed by the administratrix, the rul- 
ing that it was improperly verified, inas- 
much as its bookkeeper made the affidavit 
required by this section, without setting 
forth the reason why the claimant himself 
did not make it, was correct, the recital 
that the claimant is a corporation being 
insufficient to cure the defect. Ullman Co. 
v. Adler, 59 M 232, 234, 237, 196 P 157, 
distinguished in 110 M 55, 60, 99 P 2d 213. 


Purpose of Affidavit 


The affidavit called for by this section, 
to accompany a claim against an estate, 
is not required as evidence of the exist- 
ence of the debt, but as evidence of good 
faith to prevent the presentation of spuri- 
ous or fictitious claims. Ullman Co. v. 
Adler, 59 M 232, 234, 237, 196 P 157; 
Mitchell v. Banking Corp. of Montana, 94 
My165 179, 2e7 bP 2dali Ds 


Substantial Compliance Necessary 


There must be a substantial compliance 
with the requirements of every provision 
of this section, specifying what the veri- 
fication of a claim against the estate of 
the decedent must contain; where there is 
no such compliance, the claim is ineffec- 
tual as a basis for legal liability. Ullman 
Co. v. Adler, 59 M 232, 234, 237, 196 P 
157. See also Nevin-Frank Co. v. Hubert, 
67 M 50, 54, 214 P 959. 


Sufficiency of Affidavits Made by Per- 
sons Other than the Claimant 

The provision of this section, that the 
affidavit supporting a claim against a de- 
cedent’s estate, when made by another 


than claimant, shall set forth the reason 
why it is not made by claimant, is satis- 
fied by an affidavit, made by one of 
claimant’s attorneys, stating that claimant 
is a corporation, and none of its officers 
except its said attorneys reside in the 
county. Empire State Min. Co. v. Mitchell, 
29 M 55, 58, 74 P 81. 


When claimant acts for himself, the 
word “claimant” in the affidavit accom- 
panying the claim meets all the require- 
ments of this section; but, when someone 
acts in behalf of claimant, the statement 
must be “to the knowledge of the affiant.” 
Dorais v. Doll, 33 M 314, 317, 83 P 884. 


Verification of Claim by a Corporation 


Where the claim of a _ corporation 
against an estate as presented to the 
executrix was otherwise sufficient, the fact 
that the verification made by its president 
in its behalf did not contain the state- 
ment that the claimant was a corporation, 
a fact admitted at the trial by defendant 
executrix, did not render it fatally de- 
fective. Nevin-Frank Co. v. Hubert, 67 
M 50, 54, 214 P 959. 


Verification of Claim by Guardian 


Where a claim against an estate showed 
on its face that it was made by claimant 
as guardian, the fact that the verification 
required by this section was made by him 
individually without any reference to his 
official capacity as guardian did not ren- 
der the claim fatally defective. In re 
Stinger Estate, 61 M 173, 187, 201 P 693. 


Vouchers Are Not a Condition Precedent 
to the Allowance of a Claim 


This section does not make the furnish- 
ing of vouchers a condition precedent to 
the allowance of a claim. The executor or 
administrator may require satisfactory 
vouchers in his discretion. Jones v. Rich, 
20 M 289, 292, 50 P 936. 


References 


Harrington v. Butte & Boston Min. Co., 
35 M 530, 531, 90 P 748; Burnett v. 
Neraal, 67 M 189, 190, 191, 214 P 955; 
State ex rel. Rankin v. Yellowstone Bank 
& Trust Co., 75 M 43, 50, 243 P 813; Horn- 
beck v. Richards, 80 M 27, 32, 257 P 1025; 
Wunderlich v. Holt, 86 M 260, 269, 283 P 
423; State ex rel. Steinfort v. District 
Court, 109 M 410, 412, 97 P 2d 341. 


Collateral References 

Executors and Administrators€227, 416. 

34 C.J.S. Executors and Administrators 
§§ 416 et seq., 685. 
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91-2706. (10175) Judge may present claim, and action thereon. Any 
judge of the district court may present a claim against the estate of a 
decedent for allowance to the executor or administrator thereof, and if the 
executor or administrator allows the claim, he must in writing designate 
some judge of the district court of an adjoining county or district, who, 
upon the presentation of such claim to him, is vested with power to allow 
or reject it, and the judge presenting such claim, in case of its rejection 
by the executor or administrator, or by such judge as shall have acted 
upon it, has the same right to sue in a proper court for its recovery as 
other persons have when their claims against an estate are rejected. 

Paisvory. ered. pec. 152, p. 277, L. 1877; 
re-en. Sec. 152, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 152, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2605, C. Civ. Proc. 1895; re-en. 


Sec. 7527, Rev. C. 1907; re-en. Sec. 10175, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1495. 


Collateral References 


Executors and Administrators¢=228 (2), 
236 et seq., 429. 

33 C.J.S. Executors and Administrators 
§ 267; 34 C.J.S. Executors and Adminis- 
trators §§ 410, 428, 435, 693. 


91-2707. (10176) Allowance and rejection of claims. When a claim, 
accompanied by the affidavit required in this chapter, is presented to the 
executor or administrator, he must endorse thereon his allowance or re- 
jection, with the day and date thereof. If he allow the claim, it must be 
presented to the judge for his approval, who must in the same manner 
endorse upon it his allowance or rejection. If the executor or administra- 
tor, or the judge, refuse or neglect to endorse such allowance or rejection 
for ten days after the claim has been presented to him, such refusal or 
neglect may, at the option of the claimant, be deemed equivalent to a 
rejection on the tenth day; and if the presentation be made by a notary, 
the certificate of such notary, under seal, shall be prima facie evidence 
of such presentation, and the date thereof. If the claim be presented to 
the executor or administrator before the expiration of the time limited 
for the presentation of claims, the same is presented in time, though acted 
upon by the executor or administrator, and by the judge, after the expira- 
tion of such time. 


History: En. Sec. 153, p. 278, L. 1877; 
re-en. Sec. 153, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 153, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2606, C. Civ. Proc. 1895; re-en. 
Sec. 7528, Rev. C. 1907; re-en. Sec. 10176, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1496. 


Cross-Reference 


Attachment of interests in estates, see. 
93-4307. 


Action upon Claim by Executor 

When a claim against an estate is pre- 
sented before the time limited for its pres- 
entation has expired, it may nevertheless 
be acted upon by the administrator or ex- 
ecutor, after the expiration of that period. 
Davis v. Estate of Davis, 56 M 500, 511, 
185 P 559. 


Claims Separately Rejected Cannot Be 
Sued on Jointly 

Where a party and his wife, in an action 
against the executrix of an estate for the 


breach of an agreement, entered into with 
them by decedent, to pay them jointly a 
certain sum of money, alleged that each 
had presented to the executrix a separate 
claim for half the money sued for, and 
that the claims had been rejected, the 
plaintiffs, never having presented a joint 
claim against the estate, could not main- 
tain a joint action based upon the presen- 
tation and rejection of their separate 
claims. Brown v. Daly, 33 M 523, 528, 84 
P 883. 


Duty of Creditors to Ascertain whether 
or Not Claim Was Allowed 


Creditors of estates, after presentation 
of their claims, must make inquiry as to 
the action taken by executor, administra- 
tor, or the district judge with reference to 
them, in order to preserve their rights in 
ease of rejection, the statute, while re- 
quiring each to endorse thereon his allow- 
anee or rejection, with the day and date 
thereof, not making it the duty of either 
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to notify claimants of their rejection. 
Lindsay v. Hogan, 56 M 583, 586, 185 
Pip: 


General Statute of Limitations—Opera- 
tion and Effect 


Under the provisions of this section and 
of section 91-2709, a creditor is not given 
three months after the rejection of his 
claim by the administrator of an estate 
within which to begin action thereon, even 
though the claim was rejected after the 
time limited for presentation, if otherwise 
barred by the general statute of limita- 
tions, although filed within the time lim- 
ited for the presentation of claims, and 
before the bar of the statute had fallen. 
Davis v. Estate of Davis, 56 M 500, 507, 
185 P 559. 


Sufficient Rejection of a Claim 


The presentation of a claim against an 
estate at the office of the attorney of the 
estate, in accordance with a published no- 
tice to creditors, and the endorsement of 
the claim by the attorney, under the direc- 
tion of the administrator, as having been 
“rejected,” and signing the administra- 
tor’s name, constitute a sufficient compli- 
ance with this section. Dorais v. Doll, 33 
M 314, 318, 83 P 884. 


Time for Presentment of Claim 


The notice to creditors required by law 
is for the convenience of the creditors, 
and there is nothing in the statute to 
prevent a creditor from presenting a claim 
as soon as the administrator is appointed 
and qualified. Davis v. Estate of Davis, 
56 M 500, 507, 185 P 559. 

Creditors of an estate may present their 
claims for payment before formal notice 
for presentation of claims is given, or if 
no notice at all is given, the administrator 
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or executor, when qualified, having au- 
thority to pass upon claims against the 
estate in either event. Davis v. Estate of 
Davis, 56 M 500, 507, 185 P 559. 


References 


Jones v. Rich, 20 M 289, 291, 50 P 936; 
State ex rel. Rankin v. Yellowstone Bank 
& Trust Co. 75 M 43, 50, 243 P 813; 
Mitchell v. Banking Corp. of Montana, 94 
M165, 179,°22 P 2d 175; Statevemeran 
Finley v. District Court, 99 M 200, 43 P 
2d 682; Pierce v. Pierce, 108 M 42, 46, 
89 P 2d 269; State ex rel. Steinfort v. Dis- 
trict Court, 109 M 410, 417, 97 P 2d 341, 
111 M 216, 222, 107 P 2d 890. 


Collateral References 


Executors and Administrators€234, 236. 

34 C.J.S. Executors and Administrators 
§§ 426, 428, 435. 

21 Am. Jur. 576-602, Executors and Ad- 
ministrators, §§ 341-388. 


Who entitled to contest, or appeal from, 
allowance of claim against decedent’s es- 
tate. 118 ALR 743. 

Return or tender of consideration for 
relief or compromise of interest in dece- 
dent’s estate as condition of action for 
rescission or cancellation, action upon 
original claim, or action for damages sus- 
tained by the fraud inducing the release 
or compromise. 134 ALR 164. 

Power and responsibility of executor or 
administrator in respect of waiver or com- 
promise of claim to estate. 72 ALR 2d 
191, 

Right of executor or administrator to 
settle or compromise action or cause of 
action for death; and power of probate 
court to authorize such settlement. 72 
ALR 2d 285. 


(10177) Approved claims or copies to be filed—claims secured 


by liens may be described—lost claims. Every claim allowed by the execu- 
tor or administrator, and approved by the judge, or a copy thereof, as 
hereinafter provided, must, within thirty days thereafter, be filed in the 
court, and be ranked among the acknowledged debts of the estate, to be 
paid in due course of administration. If the claim be founded on a bond, 
bill, note, or other instrument, a copy of such instrument must accompany 
the claim, and the original instrument must be exhibited, if demanded, un- 
less it be lost or destroyed, in which case the claimant must accompany 
his claim by his affidavit, containing a copy or particular description of such 
instrument, and stating its loss or destruction. If the claim, or any part 
thereof, be secured by a mortgage or other lien which has been recorded 
in the office of the county clerk of the county in which the land affected 
by it lies, it shall be sufficient to describe the mortgage or lien, and refer 
to the date, volume, and page of its record. If, in any case, the claimant 
has left an original voucher in the hands of the executor or administrator, 
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or suffered the same to be filed in court, he may withdraw the same when 
a copy thereof has been already, or is then, attached to his claim. A brief 
description of every claim filed must be entered by the clerk in the register, 
showing the name of the claimant, the amount and character of the claim, 


rate of interest, and date of allowance. 


History: En. Sec. 154, p. 278, L. 1877; 
re-en. Sec. 154, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 154, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2607, C. Civ. Proc. 1895; re-en. 
Sec. 7529, Rev. C. 1907; re-en. Sec. 10177, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1497. 


Cross-References 


Payment of debts of estate, order of 
payment, secs. 91-3601 to 91-3611. 

Wages as preferred claim against em- 
ployer’s estate, sec. 45-603. 


Account Stated 


A claim against an estate is not 
“founded on a bond, bill, note, or other 
instrument,” within the meaning of this 
section, where it appears to be due upon 
an oral agreement, the result of which is 
an account stated. Dorais v. Doll, 33 M 
314, 318, 83 P 884. 


Allowance of Claim Not a Final Judg- 
ment 


The allowance of a claim against an 
estate and its approval by the district 
judge does not render such claim a final 
judgment so as to protect it from attack 
by protest against the allowance of the 
administrator’s final account. In re Mouil- 
lerat’s Estate, 14 M 245, 250, 36 P 185. 


Amendment of Claim by Attaching Copy 
of Contract 


Where claim of corporation was filed 
with executor without copy of contract 
attached, but executor had a copy in his 
possession, the court erred in refusing per- 
mission to claimant to file an amended 
claim with copy of contract attached after 
time for filing claims had expired and the 
claim had been disallowed, the only ma- 
terial change in the claim consisting of 
attaching such copy. State ex rel. Mon- 
tana Flour Mills Co. v. District Court, 
110 M 55, 58, 99 P 2d 213. 


Attachment Lien 


Where a creditor of an estate presents 
his claim to the administrator who ap- 
proves it and it is thereupon approved by 
the district court, the claim, filed in court, 
is an acknowledged debt of the estate hav- 
ing the same force as a judgment ren- 
dered against the administrator (this 
section and section 91-2716), and the 
lien secured by attachment in an action 
against decedent which at the time of 
her death had not proceeded to judgment 
is thereby perfected to the amount ap- 


proved. In re Stevenson’s Estate, 87 M 
486, 495, 289 P 566, explained in 114 M 
360, 364, 370, 136 P 2d 531. 


Claims Not Liens against Property of 
Estate 


Claims against the estate of a deceased 
person, duly approved, are not liens on the 
property of the estate, and no execution 
for their enforcement can issue. They are 
merely acknowledged debts payable in the 
course of administration. Montgomery v. 
First Nat. Bank of Dillon, 114 M 395, 405, 
136 P 2d 760. 


Promissory Note 


Under this section, a claim against the 
estate of a decedent founded upon a prom- 
issory note which is neither lost nor de- 
stroyed must be accompanied either by the 
original note or a copy of it when pre- 
sented to the executor or administrator for 
allowance; where not so accompanied the 
claim may properly be rejected. Burnett 
v. Neraal, 67 M 189, 191, 192-214 P 955. 

Creditor’s claim on mortgage given as 
security for promissory note was insuffi- 
cient where a copy of the note or the 
original did not accompany the ecreditor’s 
claim although the terms of the note were 
set out in the mortgage attached to the 
claim. Cocanougher v. Cocanougher, 141 
M 597, 380 P 2d 883, 885. 


Purpose 


The purpose of the requirements of this 
section is for the benefit of the estate so 
as to better enable the personal repre- 
sentative to intelligently consider the 
claim and pass upon its merits. State ex 
rel, Montana Flour Mills Co. v. District 
Gouri Li) sy Melba OS 009m Be Zdescis: 
Cocanougher v. Cocanougher, 141 M 597, 
380 P 2d 883, 885. 


Substantial Compliance Required 


Compliance with the provisions of this 
section involves no difficulty, and a court 
cannot say that anything less than sub- 
stantial compliance upon the part of the 
claimant meets the requirements. Vander- 
pool v. Vanderpool, 48 M 448, 452, 138 P 
Stas 

The requirements of section 91-2704, that 
presentment of claims against an estate 
arising upon contracts must be made with- 
in the time limited in the notice to credi- 
tors, else they are forever barred, and of 
this section, that if claims be founded 
upon writings, copies thereof must ac- 
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Mitchell v. Banking Corp. of Montana, 94 
M 165, 179, 22 P 2d 175. 


company them, are mandatory, and if not 
observed the executor or administrator 
may reject the claims. State ex rel. Para- 
mount Publix Corp. v. District Court, 90 
M 281, 286, 1 P 2d 335, 76 ALR 1371. 


Collateral References 


21 Am. Jur. 576-602, Executors and Ad- 
ministrators, §§ 341-388. 


References 
Jones v. Rich, 20 M 289, 291, 50 P 936; 
91-2709. (10178) Limitation of actions on rejected claim. When a 


claim is rejected, either by the executor or administrator, or the judge, 
the executor shall within ten (10) days thereafter, file such rejected claim 
with the clerk of court. Upon the filing of a rejected claim, the clerk of 
court shall, within three days thereafter, mail a notice of said rejection 
to the claimant, at his address as designated in said claim, and he shall 
file an affidavit of such mailing. The claimant must bring suit in the proper 
court against the executor or administrator within three (3) months after 
the date such rejected claim is filed, if it be then due, or within two (2) 
months after it becomes due, otherwise the claim shall be forever barred. 
When the claimant has been misled by the false statements of executor, 
administrator, or his attorney, or personal representatives, regarding the 
action taken by the executor or administrator on the claim whereby the 
claimant has been led to believe that his claim was either approved or not 
yet acted upon, and because of such false information he fails to bring suit 
within the time herein provided, the time for bringing suit on such claim 
is hereby extended for a period of three months from and after the dis- 
covery by the claimant of the falsity of such statements, provided that suit 
must be commenced prior to the approval of the final account of the execu- 


tor or administrator. 


History: En. Sec. 155, p. 278, L. 1877; 
re-en. Sec. 155, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 155, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2608, C. Civ. Proc. 1895; re-en. 
Sec. 7530, Rev. C. 1907; re-en. Sec. 10178, 
R. C. M. 1921; amd. Sec. 1, Ch. 11, L. 1925; 
amd. Sec. 1, Ch. 192, L. 1939. Cal. C. Civ. 
Proc. Sec. 1498. 


Amendments Relate Back to Time of 
Original Presentation—Further Rejection 
Not Proper Nor Necessary 


Where amendments of claims against es- 
tates are permitted under the rule that 
amendments are permissible where they 
effect no substantial change in the claim 
nor introduce new or different claims as 
the basis of recovery, the result does not 
wipe out the statutory provisions relating 
to presentation and action on rejected 
claims, since the amendments relate back 
to the time of the original presentation. 
State ex rel. Steinfort v. District Court, 
109 M 410, 416, 97 P 2d 341. 

A claim against an estate, upon being 
rejected, may be amended if claimant acts 
before the time has elapsed in which 
claims may be presented, or even where 
the time has elapsed under former section 
93-3905, authorizing amendment of plead- 
ings or proceedings where the amendment 


does not change the essential grounds of 
recovery or increase the amount, but to 
supply a lack in elements necessary to ex- 
press its full merits, in which event it 
relates back to the original presentation, 
and when done after the time has passed 
for presentation, a further rejection of 
the claim is neither necessary nor proper. 
State ex rel. Steinfort v. District Court, 
111 M 216, 222, 107 P 2d 890. 


Application of Section—Tort Actions 


The statutes of nonclaim which bar 
claims against an estate or its executor 
or administrator unless first presented for 
allowance, and, if rejected, suit brought 
within three months after rejection, cover 
only such claims as came into existence by 
contract, express or implied, prior to the 
death of the decedent, and therefore do 
not apply to claims for unliquidated dam- 
ages arising from a tort committed by the 
decedent in his lifetime. Hornbeck v. 
Richards, 80 M 27, 31, 257 P 1025. 


Claim Once Presented and Rejected Is 
Final 


Where a claim against an estate has 
once been presented to the administrator 
or executor and rejected, the claimant can- 
not thereafter, in evasion of this section, 
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again present the same claim, differing 
from the former only in form and detail. 
Lindsay v. Hogan, 56 M 583, 585, 185 P 
LLB, 

Presentation of a claim against an es- 
tate in improper form and consequent 
rejection by the administrator or executor 
do not bar a second presentation in due 
form, provided the time has not elapsed 
in which claims may be presented. Lind- 
say v. Hogan, 56 M 583, 585, 185 P 1118. 


Exclusive Remedy 


This section provides an exclusive rem- 
edy, and an order disallowing a claim 
against an estate is not appealable under 
the provisions of section 93-8003. In re 
Barker’s Estate, 26 M 279, 283, 67 P 941, 
distinguished in 77 M 182, 194, 250 P 
812. 


“Filing”—Mislaid or Lost Claim 


To file papers in a public office is to de- 
posit them with the proper custodian for 
keeping; the marking of them ‘Filed’ not 
constituting the filing. Upon rejection of 
a claim against an estate on September 
18, it was mailed to the clerk on October 
21 following, for filing, but was appar- 
ently mislaid and not found until Febru- 
ary 18 of the next year when it was filed. 
Action brought by claimant within three 
months after said February 18 was timely 
as the claim was not filed until found by 
the clerk and open to inspection by whom- 
soever it concerned. Pierce v. Pierce, 108 
M 42, 46, 89 P 2d 269, 


Former Dictum on Time for Commencing 
Action on Amended Claim Overruled 


Statement made in the case of State ex 
rel. Steinfort v. District Court, 109 M 410, 
97 P 2d 341, with reference to claims pre- 
sented against an estate in time, but re- 
jected and ordered amended after time, 
that the amendment renders rejection by 
the administratrix functus officio and thus 
requires renewed action on the claim as 
amended, and upon rejection of the amend- 
ed claim this section governs as to time of 
commencing action, overruled as dictum. 
Time commences at original rejection fil- 
ing. State ex rel. Steinfort v. District 
Court, 111 M 216, 229, 107 P 2d 890. 


Notice to Creditors of Rejection Not 
Necessary 


Neither this section nor section 91-2707, 
makes it the duty either of the adminis- 
trator or of the judge to give to the 
claimant notice of the rejection of his 
claim. Lindsay v. Hogan, 56 M 583, 586, 
tea ers 1118; 
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Purpose 


One of the purposes of this section is 
to compel claimants promptly to seek en- 
forcement of their claims when rejected; 
such a statute is a special statute of limi- 
tations. Pierce v. Pierce, 108 M 42, 46, 
89 P 2d 269. 


Sufficiency of Claim 


If the presentation of a claim against an 
estate, which was rejected, advised the 
executor or administrator of its nature, the 
amount claimed, and was explicit enough 
to bar another action on the same demand, 
it was sufficient; an observance of the 
technical rules of pleading not being re- 
quired. Harwood v. Scott, 57 M 83, 186 
P 693. 


Suit Must Be on Identical Claim 

Where a claim against an estate is dis- 
allowed by the executor or administrator, 
the suit brought by the claimant must be 
upon the identical claim presented for pay- 
ae Harwood v. Scott, 57 M 838, 186 P 


Time for Commencement of Action 


Where a claim against an estate is due 
at the date of its rejection, suit must be 
brought thereon within three months there- 
after; otherwise it is barred under this 
section, even though no notice was given 
of such rejection. Lindsay v. Hogan, 56 
M 583, 585, 185 P 1118. 


References 


In re Davis’ Estate, 27 M 490, 496, 71 
P 757; In re Tuohy’s Estate, 33 M 230, 
246, 83 P 486; Brown v. Daly, 33 M 523, 
528, 84 P 883; Davis v. Estate of Davis, 
56 M 500, 506, 185 P 559; Ullman Co. v. 
Adler, 59 M 232, 234, 196 P 157; In re 
Smith’s Estate, 60 M 276, 298, 199 P 696; 
State ex rel. Finley v. District Court, 99 M 
200, 43 P 2d 682; Brion v. Brown, 135 M 
356, 340 P 2d 539, 542; Smith v. Smith, 
py MN TO BE 


Collateral References 


Executors and Administrators€=251, 437. 
34 C.J.S. Executors and Administrators 
§§ 428, 448-451. 


Claims for expenses of last sickness or 
for funeral expenses as within contempla- 
tion of statute requiring presentation of 
claims against decedent’s estate, or limit- 
ing the time for the bringing of action 
thereon after rejection by personal repre- 
sentatives. 120 ALR 275. 


(10179) Claims barred by statute of limitations—when and 


whom judge may examine. No claim must be allowed by the executor or 
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administrator, or by the judge, which is barred by the statute of limitations. 
When a claim is presented to a judge for his allowance, he may, in his 
discretion, examine the claimant and others on oath, and hear any legal 


evidence touching the validity of the claim. 


History: En. Sec. 156, p. 279, L. 1877; 
re-en. Sec. 156, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 156, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2609, C. Civ. Proc. 1895; re-en. 
Sec. 7531, Rev. C. 1907; re-en. Sec. 10179, 
R. Cc. M. 1921. Cal. C. Civ. Proc. Sec. 1499. 


Contest of Barred Claim 


Creditors of an estate may, upon the 
settlement of an administrator’s final ac- 
count, contest an allowed claim as barred 
by limitation under this section. In re 
Mouillerat’s Estate, 14 M 245, 252, 36 P 
185. See also Vanderpool v. Vanderpool, 
48 M 448, 454, 138 P 772. 


Effect of Allowance of Claim 

When claims have been presented and 
allowed, and are not contestable for the 
reason that they are barred at the time 
of presentation, none of the statutory limi- 
tations run as against them. In re Tuohy’s 
Estate, 33 M 230, 247, 83 P 486. 


Failure to Interpose as Defense 


While it is the general rule that the bar 
of the statute of limitations can be raised 
only by answer, where it appears to the 
court in an action against an executor or 
administrator to recover on a _ rejected 
claim that the claim, or a part of it, is 
barred, it must so hold though the defend- 


91-2711. 


ant fails to interpose such defense. Pincus 
v. Davis, 95 M 375, 385, 26 P 2d 986. 


Judgment on Partially Barred Claim 


Where the claim sued upon is for per- 
sonal services rendered the deceased, it is 
erroneous to enter judgment where such 
claim is partially within the statute of 
limitations. Brion v. Brown, 135 M 356, 
340 P 2d 539. 


Waiver of Statute of Limitations 


This section prohibits a waiver of the 
statute of limitations by an executor or 
judge. Cocanougher v. Cocanougher, 141 
M 28, 375 P 2d 1014, 1016. 


References 


Empire State Min. Co. v. Mitchell, 29 M 
55, 58, 74 P 81; Davis v. Estate of Davis, 
56 M 500, 506, 185 P 559; Hornbeck v. 
Richards, 80 M 27, 32, 257 P 1025; Wun- 
derlich v. Holt, 86 M 260, 269, 283 P 423; 
In re Livingston’s Estate, 91 M 584, 590, 
9 P 2d 159, 90 ALR 1036; Bahn v. Estate 
of Fritz, 92 M 84, 92,10 P 2d 1061; Smith 
v. Smith, 224 F 1, 11. 


Collateral References 


Executors and Administrators@=213, 236. 
34 C.J.S. Executors and Administrators 
§§ 382, 428, 435. 


(10180) Claims must be presented before suit. No holder of 


any claim against an estate shall maintain any action thereon, unless the 
claim is first presented to the executor or administrator, except in the 
following case: An action may be brought by any holder of a mortgage 
or lien to enforce the same against the property of the estate subject 
thereto where all recourse against other property of the estate is expressly 


waived in the complaint. 


History: En. Sec. 157, p. 279, L. 1877; 
re-en. Sec. 157, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 157, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2610, C. Civ. Proc. 1895; re-en. 
Sec. 7532, Rev. C. 1907; amd. Sec. 1, Ch. 
145, L. 1921; re-en. Sec. 10180, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1500. 


Application of Section—Claims Existent 
at Time of Death 


Services performed for the benefit of an 
estate, at the request of the executor 
thereof, and subsequent to the death of 
the testator, are included within the ex- 
penses of administration, and are not 
“claims” against the estate. Dodson v. 
Nevitt, 5 M 518, 521, 6 P 358, explained in 
47 M 325, 330, 132 P 421. 


Section 91-2704, providing that claims 
against a decedent’s estate arising upon 
contracts, whether due, not due or con- 
tingent, are barred unless presented to 
the executor within the time limited in 
the notice to creditors, and this section, 
declaring that a creditor cannot maintain 
suit on his claim (excepting a mortgage 
debt or lien against property) unless 
so presented, have reference only to in- 
debtedness of the deceased contracted by 
him in his lifetime and existent at the 
time of death, and have no application to 
obligations arising subsequent to his death 
by reason of a breach of an executory con- 
tract, such latter obligation becoming by 
operation of law that of his personal rep- 
resentative. Nathan v. Freeman, 70 M 
259, 266, 225 P 1015, 41 ALR 138. 
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Application of Section—Closed Estates 


Where after the estate of a deceased 
person had been distributed, the holder of 
a real estate mortgage executed by dece- 
dent during his lifetime commenced suit 
to foreclose without asking for a de- 
ficiency judgment, the sole heir not an- 
swering, the district court erred in dis- 
missing the suit for want of jurisdiction 
because of plaintiff’s failure to allege that 
he had presented his claim to the admin- 
istrator or, in the absence of presentation 
of such claim, that he waived all recourse 
against the decedent’s property other than 
that covered by the mortgage, since the 
provisions of section 91-2704 and this sec- 
tion are applicable only to an estate still 
in course of administration and not to 
one that has been closed. State ex rel. 
Petters & Co. v. District Court, 76 M 143, 
147 et seq., 245 P 529. 


Application of Section—Tax Assessments 


This section does not apply to tax as- 
sessments of the state. State ex rel. An- 
derson v. State Board of Equalization, 133 
M 8, 319 P 2d 221, 231. 


Claim for Work and Labor 


No action on a claim against the estate 
of a deceased person for work and labor 
can be maintained, unless the same has 
been presented to the executor or admin- 
istrator for allowance. Dodson v. Nevitt, 
5 M 518, 521, 6 P 358. 


Enforcement of Lien 


This section, authorizing an action 
against an estate to enforce a lien against 
its property without first presenting a 
claim to the executor or administrator, on 
condition that claimant waives recourse 
against all other property of the estate, 
rests upon the principle that the property 
to the extent of the lien is segregated 
from the general assets of the estate, and 
carries the inference that the successful 
lien holder may enforce the judgment by 
execution upon the property to which the 
lien attaches. In re Stevenson’s Estate, 
87 M 486, 496, 289 P 566. 


~ Estates Cease to Exist after Decree of 
Distribution 


The estate of a deceased person dealt 
with by section 91-2704, and this section, 
the intent of which is to permit a mort- 
gagee to foreclose his mortgage although 
the mortgagor has died, provided the 
mortgagee shall not have recourse against 
any other property of the decedent’s estate 
unless he first presents his mortgage claim 
to the executor or administrator in accord- 
ance with the statute, ceases to exist upon 
entry of decree of distribution which is 
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conclusive and has the foree of res ad- 
judicata; after the estate is declared 
closed the court has neither jurisdiction 
over the property of the estate nor the 
executor or administrator. State ex rel. 
Petters & Co. v. Distriet Court, 76 M 143, 
147 et seq., 245 P 529. 


Sufficiency of Complaint 


A complaint in an action to reeover on 
a claim against an estate fails to state a 
cause of action unless it expressly alleges 
that the claim as made was first presented 
to the executor or administrator. Vander- 
pool v. Vanderpool, 48 M 448, 453, 138 P 
| distinguished in 56 M 500, 510, 185 P 
559. 


Variance—Failure of Proof 


No action can be maintained upon a 
claim against a decedent’s estate unless it 
has been first presented to the executor 
or administrator for allowance; neither 
can it be maintained unless the identical 
claim sued upon is the one that was pre- 
sented. A party cannot present a claim 
founded upon an open account and then 
maintain an action upon a promissory note, 
or vice versa; and, if he attempts to do 
so, the result is such a variance as amounts 
to a failure of proof. Vanderpool v. Van- 
derpool, 48 M 448, 453, 138 P 772, dis- 
tinguished in 56 M 500, 510, 185 P 559. 

Where the original claim which was re- 
jected was based on a theory of quantum 
meruit for monthly wages for services 
rendered deceased and at trial the plain- 
tiff stood on such theory, but was allowed 
to introduce evidence showing a contract 
to devise, there was a fatal variance which 
denied recovery. Brion v. Brown, 135 M 
356, 340 P 2d 539. 


References 


Jones v. Rich, 20 M 289, 291, 50 P 936; 
Brown v. Daly, 33 M 523, 528, 84 P 883; 
Harrington v. Butte & Boston Min. Co., 
35 M 530, 531, 90 P 748; Harwood v. 
Scott, 57 M 83, 89, 186 P 693; Emerson- 
Brantingham Implement Co. v. Anderson, 
58 M 617, 628, 194 P 160; Ullman Co. v. 
Adler, 59 M 232, 234, 196 P 157; Horn- 
beck v. Richards, 80 M 27, 32, 257 P 1025; 
Wunderlich v. Holt, 86 M 260, 269, 283 P 
423; State ex rel. Paramount Publix Corp. 
v. District Court, 90 M 281, 289, 1 P 2d 
335, 76 ALR 1371; Mitchell v. Banking 
Corp. of Montana, 94 M 165, 169, 22 P 2d 
175; Leffek v. Luedeman, 95 M 457, 469, 
27 P 2d 511, 91 ALR 286; Swanson v. 
Gnose, 106 M 262, 267, 76 P 2d 643; 115 
ALR 244; State v. Pahnish, 116 M 340, 
343, 151 P 2d 1001; Smith v. Smith, 224 
F 1, 4. 
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Collateral References 


Executors and Administrators€—431 (2), 
(3). 
34 C.J.S. Executors and Administrators 
§§ 701, 702. 


Necessity of presenting claim to execu- 
tor or administrator before bringing suit. 
34 ALR 362. 
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Necessity of presenting spouse’s claim 
under separation agreement to personal 
representative of other spouse’s estate. 
58 ALR 2d 1283. 

Asserted right to rescission or cancella- 
tion of contract with decedent as claim 
which must be presented to his personal 
representative. 73 ALR 2d 883. 


(10181) Effective date. This act shall be in full force and 


effect from and after its passage and approval; provided, however, nothing 
herein contained shall be construed as affecting any cause of action or litiga- 
tion now pending in any court in the state of Montana. 


History: En. Sec. 3, Ch. 145, L. 1921; 
re-en. Sec. 10181, R. C. M. 1921. 
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Collateral References 

Executors and Administrators@~422. 

34 C.J.S. Executors and Administrators 
§ 691. 


(10182) Time of limitation. The time during which there 


shall be a vacancy in the administration must not be included in any lmi- 


tations herein prescribed. 


History: En. Sec. 158, p. 279, L. 1877; 
re-en. Sec. 158, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 158, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2611, C. Civ. Proc. 1895; re-en. 
Sec. 7533, Rev. C. 1907; re-en. Sec. 10182, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1501. 


91-2714. 


Collateral References 

Executors and Administrators€—437 (4). 

34 C.J.S. Executors and Administrators 
§§ 732, 733. 


(10183) Claims in action pending at time of decease. If an 


action is pending against the decedent at the time of his death, the plaintiff 
must in like manner present his claim to the executor or administrator for 
allowance or rejection, authenticated as required in other cases; and no 
recovery shall be had in the action, unless proof be made of the presenta- 


tions required. 


History: En. Sec. 159, p. 280, L. 1877; 
re-en. Sec, 159, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 159, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2612, C. Civ. Proc. 1895; re-en. 
Sec. 7534, Rev. C. 1907; re-en. Sec. 10183, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1502. 


Admission in Pleading—Proof 


Where defendant’s answer admitted that 
a verified claim for the amount sued for 
had been duly presented and disallowed 
by the administrator of one of the defend- 
ants, plaintiff was not required to prove 
the presentation and disallowance of such 
claim. Harrington v. Butte & Boston Min. 
Co., 35 M 530, 532, 90 P 748. 


Application of Section 


This section, which requires presenta- 
tion of a claim against an estate to the 
executor or administrator if an action is 
pending against decedent, applies only to 
such claims as would require presentation 
if no action had been commenced against 
decedent during his lifetime. Mitchell v. 
Banking Corp. of Montana, 94 M 165, 169 
et seq., 22 P 2d 175. 


Foreclosure of Lien 


Where pending action to foreclose a 
lien the defendant dies before judgment, 
the plaintiff may present his claim in ac- 
cordance with this section, and prosecute 
the action to judgment, whereupon the 
same relief may be afforded as if defend- 
ant’s death had not occurred; or where the 
claim has been approved by administrator 
and judge, he may rest upon that approval 
as upon a judgment, the duty then devolv- 
ing upon the administrator to apply the 
property covered by the lien to the satis- 
faction of the claim. In re Stevenson’s 
Estate, 87 M 486, 497, 289 P 566. 


References 

Dorais v. Doll, 33 M 314, 316, 83 P 884; 
Leffek v. Luedeman, 95 M 457, 468, 27 P 
2d 511, 91 ALR 286. 


Collateral References 

Executors and Administrators@224. 

34 C.J.S. Executors and Administrators 
§§ 399-403. 
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91-2715. (10184) Allowance of claim in part. Whenever any claim is 
presented to an executor or administrator, or to a judge, and he is willing 
to allow the same in part, he must state in his endorsement the amount he 
is willing to allow. If the creditor refuse to accept the amount allowed in 
satisfaction of his claim, he shall recover no costs in any action therefor 
brought against the executor or administrator, unless he recover a greater 
amount than that offered to be allowed. 


History: En. Sec. 160, p. 280, L. 1877; 
re-en. Sec. 160, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 160, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2613, C. Civ. Proc. 1895; re-en. 
Sec. 7535, Rev. C. 1907; re-en. Sec. 10184, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1503. 


References 


Swanson v. Gnose, 106 M 262, 267, 76 
P 2d 648, 115 ALR 244. 


Collateral References 


Executors and Administrators@=237, 456. 
34 C.J.S. Executors and Administrators 
§§ 428, 819 et seq. 


91-2716. 


Return or tender of consideration for 
relief or compromise of interest in de- 
cedent’s estate as condition of action for 
rescission or cancellation, action upon 
original claim, or action for damages sus- 
tained by the fraud inducing the release 
or compromise, 134 ALR 164. 

Power and responsibility of executor or 
administrator in respect of waiver or com- 
promise of claim to estate. 72 ALR 2d 
191, 

Right of executor or administrator to 
settle or compromise action or cause of 
action for death; and power of probate 
court to authorize such settlement. 72 
ALR 2d 285. 


(10185) Effect of judgment against executor or administrator. 


A judgment rendered against an executor or administrator, upon any claim 
for money against the estate of his testator or intestate, only establishes 
the claim in the same manner as if it had been allowed by the executor or 
administrator and a judge; and the judgment must be that the executor 
or administrator pay, in due course of administration, the amount ascer- 
tained to be due. A certified transcript of the docket of the judgment 
must be filed among the papers of the estate in court. No execution must 
issue upon such judgment, nor shall it create any hen upon the property 


of the estate, or give to the judgment creditor any priority of payment. 


History: En. Sec. 161, p. 280, L. 1877; 
re-en. Sec. 161, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 161, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2614, C. Civ. Proc. 1895; re-en. 
Sec. 7536, Rev. C. 1907; re-en. Sec. 10185, 
R. GC. M. 1921. Cal. C. Civ. Proc. Sec. 1504. 


Attachment Lien 


Where a ereditor of an estate presents 
his claim to the administrator who ap- 
proves it and it is thereupon approved by 
the district court, the claim, filed in court, 
is an acknowledged debt of the estate 
having the same force as a judgment ren- 
dered against the administrator (section 
91-2708 and this section), and the lien 
secured by attachment in an action against 
decedent which at the time of her death 
had not proceeded to judgment is thereby 
perfected to the amount approved. In re 
Stevenson’s Estate, 87 M 486, 495, 289 P 
566, explained in 114 M 360, 364, 370, 136 
P 2d 531. 


Claims Not Liens against Property of 
Estate 


Claims against the estate of a deceased 


person, duly approved, are not liens on the 
property of the estate, and no execution 
for their enforcement can issue. They are 
merely acknowledged debts payable in the 
course of administration. Montgomery v. 
First Nat. Bank of Dillon, 114 M 395, 405, 
136 P 2d 760. 


Defective Judgment 


A judgment in an action against an 
administratrix to recover for services ren- 
dered to deceased, to the effect that plain- 
tiff “have and recover” from the defend- 
ant, as administratrix, the amount of the 
verdict and costs, though defective under 
this section, does not require a reversal of 
the judgment. Gauss v. Trump, 48 M 92, 
102, 135 P 910. 


Judgment in an action against the ex- 
ecutors of the estate of a deceased bank 
stockholder to recover on his statutory 
liability, was not objectionable as not 
providing that the amount awarded plain- 
tiff should be paid in due course of admin- 
istration of the estate. (Mr. Chief Justice 
Callaway dissenting.) Mitchell v. Bank- 


169 


91-2717 


ing Corp. of Montana, 94 M 165, 182, 22 P 
2d 175. 


Establishment of Claim 


A judgment against an executor or ad- 
ministrator upon a claim against the es- 
tate establishes the claim to be paid in 
due course of administration. In re Smith’s 
Estate, 60 M 276, 296, 199 P 696. 


Execution a Money Judgment 


Under this section no execution may be 
issued upon a judgment against an ex- 
ecutor or administrator secured upon a 
claim for money. The assets of an estate 
are thus secured as against the entire 
world, in the hands of an executor or ad- 
ministrator, at least as to the estate’s 
liability on a money judgment. State ex 
rel. Biering v. District Court, 115 M 174, 
181, 140 P 2d 583. 


91-2717. 


WILLS, SUCCESSION AND PROBATE 


Parties Bound by Judgment 


A judgment against the executor or ad- 
ministrator of an estate is in effect a 
judgment against the estate, and all per- 
sons interested in the estate, whether they 
be heirs, legatees or creditors, as privies 
are foreclosed by it on the merits of the 
claim. In re Smith’s Estate, 60 M 276, 
296, 199 P 696. 


References 


Lamont v. Vinger, 61 M 530, 543, 202 
P 769; State ex rel. Rankin v. Yellowstone 
Bank & Trust Co., 75 M 43, 50, 243 P 813; 
Leffek v. Luedeman, 95 M 457, 468, 27 P 
2d 511, 91 ALR 286. 


Collateral References 

Executors and Administrators€—241, 255, 
454, 

34 C.J.S. Exeeutors and Administrators 
§§ 753, 754, 755, 807-811. 


(10186) Execution not to issue after death—if one is levied 


the property may be sold. When any judgment has been rendered for or 
against the testator or intestate, in his lifetime, no execution shall issue 
thereon after his death, except as provided in section 93-5808. A judgment 
against the decedent for the recovery of money must be presented to the 
executor or administrator like any other claim. If execution is actually levied 
upon any property of the decedent before his death, the same may be sold 
for the satisfaction thereof; and the officer making the sale must account to 
the executor or administrator for any surplus in his hands. A judgment 
creditor having a judgment which was rendered against the testator or 
intestate in his lifetime, may redeem any real estate of the decedent from 
any sale under foreclosure or execution, in like manner and with like effect 


as if the judgment debtor were still living. 


History: En. Sec. 162, p. 281, L. 1877; 
re-en. Sec. 162, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 162, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2615, C. Civ. Proc. 1895; re-en. 
Sec. 7537, Rev. C. 1907; re-en. Sec. 10186, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1505. 


Attachment Lien 


Query: Does section 93-4321, by provid- 
ing that the death of a defendant whose 
property has been attached does not re- 
lease the attached property and that the 
attachment may be enforced as in the case 
of other liens, authorize the enforcement 
of the attachment lien by execution? Davis 
v. Claxton, 82 M 574, 584, 268 P 787, dis- 
tinguished in 114 M 360, 368, 136 P 2d 
531. 

Under this section and sections 93-5808 
and 93-4321, the levy of an attachment on 
real property made at the commencement 
of an action on a promissory note creates 
a lien which may be enforced by execution 
where the levy was made and judgment 
obtained prior to the judgment debtor’s 
death. Andrews v. Smithson, 114 M 360, 
367, 186 P 2d 531, 


Enforcement of Lien on Property 


Under this section execution may not 
issue after the death of a party on a 
judgment rendered against him in his 
lifetime, except, as provided by section 
93-5808, where the judgment is inter alia 
for the enforcement of a lien on the prop- 
erty of the decedent. In re Stevenson’s 
Estate, 87 M 486, 496, 289 P 566. 


References 


Hamilton v. Hamilton, 51 M 509, 523, 
154 P 717; Leffek v. Luedeman, 95 M 457, 
468, 27 P 2d 511, 91 ALR 286. 


Collateral References 


ExecutionG—69, 216, 291, 293 et seq.; 
Executors and Administrators¢=40, 224 et 
seq.; Mortgages€=591 (1), 594 (2) and 
other particular topics. 

33 C.J.S. Executions §§ 65, 197, 199, 253, 
254; 33 C.J.S. Executors and Administra- 
tors § 104; 34 C.J.S. Executors and Admin- 
istrators §§ 399-403; 59 C.J.S. Mortgages 
§ 813 et seq. 
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91-2718. (10187) What judgment is not a lien on real property of an 
estate. A judgment rendered against a decedent, dying after a verdict 
or decision on an issue of fact, but before judgment is rendered thereon, is 
not a len on the real property of the decedent, but is payable in due course 
of administration. 


History: En. Sec. 163, p. 281, L. 1877; 
re-en. Sec. 163, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 163, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2616, C. Civ. Proc. 1895; re-en. 
Sec. 7538, Rev. C. 1907; re-en. Sec. 10187, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1506. 


References 


Leffek v. Luedeman, 95 M 457, 469, 27 
P 2d 511, 91 ALR 286. 


91-2719. (10188) May refer doubtful claims—effect of referee’s allow- 
ance or rejection. If the executor or administrator doubts the correctness 
of any claim presented to him, he may enter into an agreement, in writing, 
with the claimant, to refer the matter in controversy to some disinterested 
person, to be approved by the court or judge. Upon filing the agreement 
and approval of the court or judge, in the office of the clerk of the court 
for the county in which the letters testamentary or of administration were 
granted, the clerk must enter a minute of the order referring the matter 
in controversy to the person so selected; or, if the parties consent, a 
reference may be had in the court; and the report of the referee, if con- 
firmed, establishes or rejects the claim the same as if it had been allowed 
or rejected by the executor or administrator and judge. 


History: En. Sec. 164, p. 281, L. 1877; 
re-en. Sec. 164, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 164, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2617, C. Civ. Proc. 1895; re-en. 
Sec. 7539, Rev. C. 1907; re-en. Sec. 10188, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1507. 


Collateral References 


Executors and Administrators€=202 (1) 
et seq.; Judgment€762. 

34 C.J.S. Executors and Administrators 
§§ 367, 378, 389, 391, 392; 49 CJ.S. Judg- 
ments § 458, 


Return or tender of consideration for 
relief or compromise of interest in de- 
cedent’s estate as condition of action for 
rescission or cancellation, action upon 
original claim, or action for damages sus- 
tained by the fraud inducing the release 
or compromise. 134 ALR 164, 

Power and responsibility of executor or 
administrator in respect of waiver or com- 
promise of claim to estate. 72 ALR 2d 
191, 

Right of executor or administrator to 
settle or compromise action or cause of 
action for death; and power of probate 


References 


Swanson v. Gnose, 106 M 262, 267, 76 
P 2d 643, 115 ALR 244. 


Collateral References 


Executors and Administrators@—246. 
34 C.J.S. Exeeutors and Administrators 


§§ 442-443, court to authorize sueh settlement. 72 
ALR 2d 285. 
91-2720. (10189) Trial by referee—how confirmed and its effect. The 


referee must hear and determine the matter, and make his report thereon to 
the court in which his appointment is entered. The same proceedings shall 
be had in all respects, and the referee shall have the same powers, be 
entitled to the same compensation, and subject to the same control, as in 
other cases of reference. The court or judge may remove the referee, 
appoint another in his place, set aside or confirm his report, and adjudge 
costs, as in actions against executors or administrators, and the order or 
judgment thereon shall be as valid and effectual, in all respects, as if the 
same had been rendered in an action commenced by ordinary process. 
History: En. Sec. 165, p. 282, L. 1877; _re-en. Sec, 2618, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 165, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 165, 2nd Div. Comp. Stat. 1887; 


Sec. 7540, Rev. C. 1907; re-en. Sec. 10189, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1508, 
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91-2721. (10190) Liability of executor or administrator for costs. When 
a judgment is recovered, with costs, against any executor or administrator, 
he shall be individually liable for such costs, but they must be allowed him 
in his administration accounts, unless it appears that the suit or proceeding 
in which the costs were taxed was prosecuted or defended without just 
cause. 


History: En. Sec. 166, p. 282, L. 1877; 
re-en. Sec. 166, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 166, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2619, C. Civ. Proc. 1895; re-en. 
Sec. 7541, Rev. C. 1907; re-en. Sec. 10190, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1509. 


Jurisdiction of District Court 


Where the supreme court in the disposi- 
tion of an appeal from an order settling 
an administrator’s account remands the 
cause with directions to require that ofii- 
cer to file a further account and orders, 
as it may do under section 91-4318, that 
the costs incident to the appeal shall be 
paid by the administrator personally, the 


91-2722. 


jurisdiction of the district court is limited 
to the enforcement of the order, except 
that it may determine disputed questions 
of costs, or on final settlement of the 
account allow such portions of the costs 
incurred as a charge against the estate 
as justice may require. (Provisions of this 
section not applicable.) In re Jennings’ 
Estate, 79 M 73, 78, 254 P 1067. 


Collateral References 

Executors and Administrators€=456 (3- 
5). 
34 C.J.S. Executors and Administrators 
§ 455. 


(10191) Claims of executor or administrator against the estate. 


If the executor or administrator is a creditor of the decedent, his claim, duly 
authenticated by affidavit, must be presented for allowance or rejection 
to the judge, and its allowance by the judge is sufficient evidence of its 
correctness, and must be paid as other claims in due course of adminis- 
tration. If, however, the judge reject the claim, action thereon may be 
had against the estate by the claimant, and summons must be served upon 
the judge, who may appoint an attorney, at the expense of the estate, to 
defend the action. If the claimant recover no judgment, he must pay all 
costs, including defendant’s reasonable attorney’s fees, to be fixed by the 


court or judge. 


History: En. Sec. "167, p. 282,50. 1877; 
re-en. Sec, 167, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 167, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2620, C. Civ. Proc. 1895; re-en. 
Sec. 7542, Rev. C. 1907; re-en. Sec. 10191, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1510. 


Advancements to Estate 


An executor or administrator may, in 
good faith, make advances to the estate, 
if suitable and for its benefit. Such ad- 
vances may be allowed and recovered as 
claims against the estate. In re Williams’ 
Estate, 47 M 325, 331, 132 P 421. 


Disallowance of Claim 


Where a claim is presented against an 
estate by an executrix in her personal 
capacity and disallowed, she cannot bring 
an action for the amount of the claim 
against herself acting as executrix of the 
estate. Phillips v. Phillips, 18 M 305, 45 
P 221, 


Improper Allowance 
Where an executor neither in the inven- 


tory and appraisement nor in his accounts 
prior to final settlement of the estate had 
mentioned an alleged indebtedness of de- 
cedent to him for taking care of his cattle 
and paying taxes thereon, and his claim 
for reimbursement was not made until 
long after the time for presenting claims 
had expired and not until his final account 
was ordered reopened at the instance of 
the heirs, it was error to allow such items 
as an offset against the amount for which 
he was accountable. In re Rodgers’ Estate, 
68 M 46, 54, 217 P 678. 


References 


Davis v. Estate of Davis, 56 M 500, 506, 
185 P 559. 


Collateral References 


Executors and Administrators€-228 (2) 
et seq., 427, 430, 456 (5). 

34 C.J.S. Executors and Administrators 
§§ 410, 455. 
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91-2723. (10192) Executor or administrator neglecting to give notice to 
creditors to be removed. If an executor or administrator neglects, for two 
months after his appointment, to give notice to creditors, as prescribed by 
this chapter, the court or judge must revoke his letters, and appoint some 
other person in his stead, equally or the next in order entitled to the 
appointment. 


History: En. Sec. 168, p. 283, L. 1877; 
re-en. Sec. 168, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 168, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2621, C. Civ. Proc. 1895; re-en. 


Collateral References 


Executors and Administrators€=35 (1). 
33 C.J.S. Executors and Administrators 
$90; 


Sec. 7543, Rev. C. 1907; re-en. Sec. 10192, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1511. 


91-2724. (10193) Executor or administrator to return statement of 
claims. At the same time at which he is required to return his inventory, 
the executor or administrator must also return a statement of all claims 
against the estate which have been presented to him, if so required by the 
court or judge, and from time to time thereafter he must present a statement 
of claims subsequently presented to him, if so required by the court or judge. 
In all such statements he must designate the names of the creditors, the 
nature of each claim, when it became due, or will become due, and whether 
it was allowed or rejected by him. 

History: En. Sec. 169, p. 283, L. 1877; 
re-en. Sec. 169, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 169, 2nd Div. Comp. Stat. 1887; 
amd, Sec. 2622, C. Civ. Proc. 1895; re-en. 


Sec. 7544, Rev. C. 1907; re-en. Sec. 10193, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1512. 


Collateral References 

Executors and Administrators€=458 et 
seq. 

34 C.J.S. Executors and Administrators 
§§ 828, 837 et seq. 


References 
In re Rinio’s Estate, 93 M 428, 433, 19 
P 2d 322. 
91-2725. (10194) Payment of debt to stop running of interest. If there 


be any debt of the decedent bearing interest, whether presented or not, the 
executor or administrator may, by order of the court or judge, pay the 
amount then accumulated and unpaid, or any part thereof, at any time when 
there are sufficient funds properly applicable thereto, whether said claim be 
then due or not; and interest shall thereupon cease to accrue upon the 
amount so paid. 


History: En. Sec. 170, p. 283, L. 1877; 
re-en. Sec. 170, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 170, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2623, C. Civ. Proc. 1895; re-en. 
Sec. 7545, Rev. C. 1907; re-en. Sec. 10194, 
ioe, 1921. Cal. C. Civ. Proc. Sec. 1513. 


Regular Course of Administration 


This section relates to the payment of 
claims during the regular course of ad- 
ministration, and does not authorize an 
order directing the payment of a claim by 
a special administrator. State ex rel. Bart- 


lett v. District Court, 18 M 481, 486, 46 
P 259, overruled on another point in 24 M 
494, 499, 62 P 820. 


References 

In re Jennings’ Estate, 74 M 449, 465, 
241 P 648; In re McKinnon’s Estate, 118 
M 217, 164 P 2d 726, 727. 


Collateral References 

Executors and Administrators€~267, 277. 

34 C.J.S. Executors and Administrators 
§§ 464, 466. 
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CHAPTER 28 


SALES OF PROPERTY OF ESTATE IN GENERAL—BORROWING MONEY 
—SALES OF CERTAIN PERSONAL PROPERTY 


Section 91-2801. Estate chargeable with debts—no priority. 


91-2802. Money may be borrowed. 
91-2803. No sales valid except by order of district court. 
91-2804. Petitions for orders of sale. 
91-2805. But one petition, order and sale must be had when it is possible to do 
SO. 
91-2806. Perishable and depreciating property to be sold. 
91-2807. Order to sell personal property. 
91-2808. Partnership interests and choses in action—how sold. 
91-2809. Order of sale—what to direct and what to be sold first. 
91-2810. Sale of personal property. 
91-2801. (10195) Estate chargeable with debts—no priority. All the 


property of the decedent shall be chargeable with the payment of the debts 
of the deceased, the expenses of the administration, and the allowance to 
the family, except as otherwise provided in this code. And the said 
property, personal and real, may be sold as the court or judge may direct, 
in the manner prescribed in this chapter. There shall be no priority as 
between personal and real property for the above purposes. 


History: En. Sec. 171, p. 283, L. 1877; 
re-en. Sec. 171, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 171, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2640, C. Civ. Proc. 1895; re-en. 
Sec. 7546, Rev. C. 1907; re-en. Sec. 10195, 
R. C. M. 1921. Cal. C, Civ. Proc. Sec. 1516. 


Property Subject to Payment of Debts 


This section, when read in connection 
with section 91-302, indicates that all of 
the property of the estate is subject to 
the payment of the debts, using that term 
in its general sense, to inelude debts, 
family allowances, expenses, and charges 
of administration already accrued and to 
acerue. Plains Land & Improvement Co. v. 
Lynch, 38 M 271, 283, 99 P 847. 


References 
In re Tuohy’s Estate, 23 M 305, 309, 58 


91-2802. 


P 722; In re Blackburn’s Estate, 51 M 
234, 237, 152 P 31; Mathews v. Marsden, 
71 M 502, 511, 230 P 775; In re Me- 
Govern’s Estate, 77 M 182, 197, 250 P 
812; Swanberg v. National Surety Co., 86 
M 340, 354 et seq., 283 P 761; Leffek v. 
Luedeman, 95 M 457, 468, 27 P 2d 511, 
91 ALR 286; Gaines v. Van Demark, 106 
M 1, 10, 74 P 2d 454; Montgomery v. First 
Nat. Bank of Dillon, 114 M 395, 412, 136 
P 2d 760. 


Collateral References 


Executors and Administrators@=270-274, 
323 et seq. 

34 C.J.S. Executors and Administrators 
§§ 478 et seq., 540 et seq. 

21 Am. Jur. 695, Executors and Admin- 
istrators, § 561 et seq. 


(10196) Money may be borrowed. In all cases the executor 


or administrator of an estate, instead of selling the property of the estate 
to pay the charges and demands against the same, may borrow money at the 
lowest rate of interest at which it may be had, and for such length of 
time as the court or judge may allow, to pay such claims, when it shall be 
made to appear to the court or judge, by petition and evidence, that an 
immediate sale of the property of the estate will be detrimental to the 
heirs, devisees, legatees, or other persons having an interest therein; and 
in such ease the estate shall be chargeable with the payment of the sum so 
borrowed and interest thereon. Such petition may be by the executor 
or administrator, or by any one of the heirs of the deceased, or other 
person interested in the estate. Notice shall be given as follows: If by 
the executor or administrator, to all the heirs, devisees, legatees residing 
in the state; and if by an heir, devisee, or legatee, to the administrator or 
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executor, and to all other heirs, devisees, and legatees residing in the 
state. The notice must be given by personal service on all persons residing 
in the state. If any persons interested in the estate, as above mentioned, 
are not residents of or cannot be found within the state, then notice must 
be given by publication in some newspaper published in the county, at 
least once a week for four successive weeks. 


History: En. Sec. 172, p. 284, L. 1877; 
re-en. Sec. 172, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 172, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2641, C, Civ. Proc. 1895; re-en. 
Sec. 7547, Rev. C. 1907; re-en. Sec. 10196, 
R. C. M. 1921. 


Care and Harvesting of Crops 


Where at the time of the appointment 
of an administrator there were crops grow- 
ing upon the lands of the estate, which 
but for timely care and harvesting might 
have been lost, he may be allowed the 
reasonable expense incurred in that behalf, 
even though he obtained the necessary 
funds by borrowing upon the credit of the 
estate without first obtaining an order 
of court permitting him to do so. In re 
Jennings’ Estate, 74 M 449, 241 P 648, 
distinguished in 122 M 31, 41, 198 P 2d 
629. 


Payment of Debts 


When necessary to pay the debts of an 
estate it is the duty of the administrator 
to take the requisite steps for that purpose 
under either of the three methods provided 
by sections 91-2801, this section, 91-3001 


91-2803. 


and 91-3101. Swanberg v. National Surety 
Co., 86 M 340, 356, 283 P 761. 


Payment of Taxes 


The rule that an executor is entitled to 
legal interest on necessary advances made 
in good faith when beneficial to the estate, 
applies where he borrows money for the 
purpose of paying taxes on estate prop- 
erty without previous court order. In re 
Kelley’s Estate, 91 M 98, 103, 5 P 2d 559. 


References 


Lamont v. Vinger, 61 M 530, 542, 202 
Peres; 


Collateral References 


Executors and Administrators€=98. 

33 C.J.S. Executors and Administrators 
§ 202. 

21 Am, Jur. 508, Executors and Adminis- 
trators, § 240. 


Character of claims or obligations con- 
templated by statute expressly empower- 
ing executors, administrators, or guardians 
to borrow money. 85 ALR 215. 


(10197) No sales valid except by order of district court. No 


sale of any property of an estate of a decedent is valid unless made under 
order of the district court, or a judge thereof, except as otherwise provided 
in this chapter. All sales must be made under oath reported to and con- 
firmed by the court or judge before the title to the property sold passes. 


History: En. Sec. 173, p. 284, L. 1877; 
re-en. Sec. 173, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 173, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 2642, C. Civ. Proc. 1895; re-en. 
Sec. 7548, Rev. C. 1907; re-en. Sec. 10197, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1517. 


Confirmation of Sale—Necessity 


An order of sale standing alone is not 
sufficient to pass title from the heirs to 
a purehaser, but there must also be a con- 
firmation of the sale as a condition prece- 
dent to the passing of title. Larson v. 
Whitmer, 124 M 399, 224 P 2d 983, 986. 


Discretion of Court 


The district court, sitting in probate, 
has a discretion to refuse to confirm a 
sale of personal property upon the sole 
ground that a bid of ten per cent in ex- 
cess of the former bid, together with the 
eosts of resale, has been received; and, 
where no abuse of such discretion is shown, 


an application for a writ of supervisory 
control to compel the confirmation of the 
sale will be dismissed. State ex rel. King 
v. District Court, 42 M 182, 187, 111 
Ly aly & 


Divesting Heirs of Title 

The statute provides the only method by 
which the heirs may be divested of title 
to their property in the process of admin- 
istering the estate and purchasers from 
an administrator are bound to take notice 
of these statutory requirements. Larson 
v. Whitmer, 124 M 399, 224 P 2d 983, 986. 


References 
In re Jennings’ Estate, 74 M 449, 457, 
241 P 648. 


Collateral References 
Executors and Administrators@137, 158, 
319 et seq. 
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383 C.J.S. Exeeutors and Administrators C.J.S. Executors and Administrators 
§§ 269, 270, 272, 296, 305, 308, 311, 322; 34 §§ 536, 555, 556. 


91-2804. (10198) Petitions for orders of sale. All petitions for orders 
of sale must be in writing, setting forth the facts showing the sale to be 
necessary, and, upon the hearing, any person interested in the estate may 
file his written objections, which must be heard and determined. A failure 
to set forth the facts showing the sale to be necessary will not invalidate 
the subsequent proceedings, if the defect be supplied by the proofs at the 
hearing, and the general facts showing the necessity be stated in the order 
directing the sale. 


History: En. Sec. 174, p. 285, L. 1877; Collateral References 
re-en. Sec. 174, 2nd Div. Rev. Stat. 1879; Executors and Administrators©~336. 
re-en, Sec. 174, 2nd Div. Comp. Stat. 1887; 34 C.J.S. Executors and Administrators 


re-en. Sec. 2643, C. Civ. Proc. 1895; re-en. §§ 555, 558, 562. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1518. —istrators, § 585 et seq. 


91-2805. (10199) But one petition, order and sale must be had when it 
is possible to do so. When it appears to the court or judge that the estate is 
insolvent, or that it will require a sale of all the property of the estate of 
every character, to pay the family allowance, expenses of administration, 
and debts, there need be but one petition filed, but one order of sale made, 
and but one sale had, except in the case of perishable property, which may 
be sold as provided in section 91-2806. The court or judge, when a petition 
for the sale of any property for any of the purposes herein named is pre- 
sented, must inquire fully into the probable amount required to make all such 
payments, and, if there be no more estate than sufficient to pay the same, 
may require but one proceeding for the sale of the entire estate. In such 
case the petition must set forth substantially the facts required by section 
91-3002. 


History: Hn. Sec. 175, p. 285, L. 1877; Collateral References 
re-en. Sec, 175, 2nd Div. Rev. Stat, 1879; Executors and Administrators€=330, 
re-en. Sec. 175, 2nd Div. Comp. Stat. 1887; 339 336 et. seq. 


re-en. Sec, 2644, C. Civ. Proc. 1895; re-en. 34 C.J.S. Executors and Administrators 
Sec. 7550, Rev. C. 1907; re-en. Sec. 10199, §§ 553, 555, 556, 558, 562. 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1519. 


91-2806. (10200) Perishable and depreciating property to be sold. At 
any time after receiving letters, the executor or administrator, or special 
administrator, may apply to the court or judge and obtain an order to sell 
perishable and other personal property lable to depreciate in value, or 
which will incur loss or expense by being kept, and so much other personal 
property as may be necessary to pay the allowance made to the family of 
the decedent. The order for the sale may be made without notice; but the 
executor, administrator, or special administrator is responsible for the 
property, unless, after making a sworn return or on a proper showing, the 
court or judge shall approve the same. 


History: En. Sec. 176, p. 285, L. 1877; References 
re-en. Sec. 176, 2nd Div. Rev. Stat. 1879; State ex rel. King v. District Court, 42 
re-en. Sec. 176, 2nd Div. Comp. Stat. 1887; we 4189 #185 111 P 717: In re Rinio’s 
re-en. Sec. 2650, C. Civ. Proc, 1895; re-en. rotate’ 93 M 428. 431. 19 P 2d 329. 
Sec. 7551, Rev. C. 1907; re-en. Sec. 10200, ‘ ; 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1522. 
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91-2807. (10201) Order to sell personal property. If claims against the 
estate have been allowed, and a sale of property is necessary for their pay- 
ment, or for the expenses of administration, or for the payment of legacies, 
the executor or administrator may apply for an order to sell so much of the 
personal property as may be necessary therefor. Upon filing his petition, 
notice of at least five days must be given of the hearing of the application, 
either by posting notices or by advertising. He may also make a similar 
application from time to time, so long as any personal property remains 
in his hands, and sale thereof is necessary. If it appears for the best 
interests of the estate, he may, at any time after filing the inventory, in 
like manner, and after giving like notice, apply for and obtain an order 
to sell the whole of the personal property belonging to the estate, whether 
necessary to pay debts or not. 


History: En. Sec. 177, p. 285, L. 1877; Collateral References 
re-en. Sec, 177, 2nd Div. Rev. Stat. 1879; Executors and Administrators€=329 (1), 
re-en. Sec. 177, 2nd Div. Comp. Stat. 1887; 339 et seq. 
re-en. Sec. 2651, C. Civ. Proc. 1895; re-en. 34 C.J.S. Executors and Administrators 
Sec. 7552, Rev. C. 1907; re-en. Sec. 10201, §§ 549-551, 556 et seq. 
R. C. M. 1921. Cal. Ci Civ. Proc. Sec. 1523. | Am. Jur. 695-697, Executors and Ad- 


ministrators, §§ 561-564. 


91-2808. (10202) Partnership interests and choses in action—how sold. 
Partnership interests or interests belonging to any estate by virtue of any 
partnership formerly existing, interests in personal property pledged, and 
choses in action may be sold in the same manner as other personal property, 
when it appears to be for the best interests of the estate. Before confirm- 
ing the sale of any partnership interest, whether made to the surviving 
partner or any other person, the court or judge must carefully inquire 
into the condition of the partnership affairs, and must examine the surviv- 
ing partner, if in the county and able to be present in court. 


History: En. Sec. 178, p. 286, L. 1877; Collateral References 
Te-en, Sec. 178, 2nd Div. Rev. Stat. 1879; Eixecutors and Administrators€329 BL); 
re-en. Sec. 178, 2nd Div. Comp. Stat. 1887; 339 et seq. 
re-en. Sec, 2652, C. Civ. Proc. 1895; re-en. 34 C.J.S. Exeeutors and Administrators 


Sec. 7553, Rev. C. 1907; re-en. Sec. 10202, §§ 549-551, 568, 569, 573. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1524. 


91-2809. (10203) Order of sale—what to direct and what to be sold first. 
If it appears that a sale is necessary for the payment of debts or the family 
allowance, or for the best interests of the estate and the persons interested 
in the property to be sold, whether it is or is not necessary to pay the 
debts or family allowance, the court or judge must order it to be made. 
In making orders and sales for the payment of debts or family allowance, 
such articles as are not necessary for the support and subsistence of the 
family of the decedent, or are not specially bequeathed, must be first sold, 
and the court or judge must so direct. 


History: En. Sec. 179, p. 286, L. 1877;  re-en. Sec. 2653, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 179, 2nd Div. Rev. Stat. 1879; Sec. 7554, Rev. C. 1907; re-en. Sec, 10203, 
re-en. Sec. 179, 2nd Div. Comp. Stat. 1887; BR. C. M. 1921. Cal. C. Civ. Proc. Sec, 1525. 


91-2810. (10204) Sale of personal property. The sale of personal prop- 
erty must be made at public auction, after public notice given for at least 
ten days by notices posted in three public places in the county, or by publi- 
cation in a newspaper, or both, containing the time and place of sale, and a 


177 


91-2901 WILLS, SUCCESSION AND PROBATE 


brief description of the property to be sold, unless for good reason shown 
the court, or a judge thereof, orders a private sale, or a shorter notice. 
Public sales of such property must be had at the courthouse door, or at the 
residence of the decedent, or at some other public place; but no sale shall 
be made of any personal property which is not present at the time of sale, 
and the sale must be for cash, unless the court or judge otherwise order. 
The sale of stocks and bonds, grains, or any other personal property, with 
the exception of livestock, having an established market, may be had at 
private sale, with or without notice in the discretion of the court or judge, 
and the executor or administrator shall be held accountable for the market 
value of such personal property at the time such sale was held. 


History: En. Sec. 180, p. 286, L. 1877; Collateral References 


re-en. Sec. 180, 2nd Div. Rev. Stat. 1879; Executors and Administrators€=360 et 
re-en. Sec. 180, 2nd Div. Comp. Stat. 1887; , 


) eq. 
amd. Sec. 2654, C. Civ. Proc. 1895; re-en. 34 C.J.S. Executors and Administrators 
Sec. 7555, Rev. C. 1907; re-en. Sec. 10204, §§ 587, 593. 


R. C. M. 1921; amd. Sec. 1, Ch. 77, L. 21 Am. Jur. 695-697, Executors and Ad- 


Power of public administrator to sell 
personalty of estate. 56 ALR 2d 1191. 


CHAPTER 29 
SUMMARY SALE OF MINES AND MINING INTERESTS 


Section 91-2901. How personalty interest in mines sold. 
91-2902. How realty interest in mines sold. 


91-2901. (10205) How personalty interest in mines sold. Capital stock 
in mining corporations and other mining interests constituting personal 
property may be sold as other personal property under the provisions of 
this code applicable to such sales. 

History: En. Sec. 181, p. 287, L. 1877; References 
re-en. Sec. 181, 2nd Div. Rev. Stat. 1879; In re Walker’s Estate, 111 M 66, 72, 106 


re-en. Sec. 181, 2nd Div. Comp. Stat. 1887; p oq 341. 
re-en. Sec. 2660, C. Civ. Proc. 1895; re-en. 


Sec. 7556, Rev. C. 1907; re-en. Sec. 10205, Collateral References 
R. C. M. 1921; amd. Sec. 1, Ch. 84, L. 1941. Executors and Administrators€=328 et 
Cal. C. Civ. Proc. Sec. 1529. seq 


34 C.J.S. Exeecutors and Administrators 
§§ 546, 555 et seq. 


91-2902. (10206) How realty interest in mines sold. Mines and mining 
interests constituting real estate may be sold under the provisions of sections 
91-8001 to 91-3039 in the same manner as other real estate or real estate 
interests or by option. Any such option shall specify the price, the time of 
payment of the price, and the amount and time of payment of installments 
of the price, and shall contain such other provisions as may be reasonably 
necessary for the protection of the estate, and may grant to the optionee the 
right to occupy and work such mine or the interest of the estate in any 
such mine, but shall require the payment to said estate of such royalty 
as the court shall deem just, which royalty as paid may by the terms of 
such option be applied as payments upon such purchase price. Any such 
option must be approved by the district court. 
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History: En. Sec. 182, p. 287, L. 1877; Sec. 7557, Rev. C. 1907; re-en. Sec. 10206, 
re-en. Sec. 182, 2nd Div. Rev. Stat. 1879; BR. C. M. 1921; amd. Sec. 2, Ch. 84, L. 1941. 
re-en, Sec. 182, 2nd Div. Comp. Stat. 1887; Cal. C. Civ. Proc. Sec. 1530. 
re-en. Sec. 2661, C. Civ. Proc. 1895; re-en. 


CHAPTER 30 
SALES OF REAL ESTATE AND CONTRACTS FOR PURCHASE OF LAND 


Section 91-3001. Executor or administrator may sell property, when. 

91-3002. Visors petition for sale—what it may contain and to what it may 
refer. 

91-3003. Order directing interested persons to appear. 

91-3004. Service and publication of order. 

91-3005, Hearing by court, conduct of. 

91-3006. Administrator, executor and witnesses may be examined. 

91-3007. To sell real estate, or any part, when. 

91-3008. Order of sale—when to be made. 

91-3009. Contents of order of sale—conditions of sale—publie or private. 

91-3010. Interested persons may apply for order of sale—form of petition. 

91-3011. Notice of sale. 

91-3012. Time and place. 

91-3013. Private sale of real estate, how made and notice—bids, when and how 
received. 

91-3014. Ninety per cent of appraised value must be offered. 

91-3015. Purchase money on sale on credit—how secured. 

91-3016. Return of proceedings—notice of hearing—setting aside sale—resale. 

91-3017. May file objections, when and who. 

91-3018. When order of confirmation is to be made and when not. 

91-3019. Conveyances. 

91-3020. Order of confirmation—what to state. 

91-3021. Sale may be postponed. 

91-3022. Notice of postponement. 

91-3023. Where payment of debts, ete., provided for by will. 

91-3024. Sale without order under will—confirmation. 

91-3025. Where provision by will insufficient. 

91-3026. Estate subject to debts, ete. 

91-3027. Contribution among legatees. 

91-3028. Contract for purchase of lands may be sold, how. 

91-3029. Conditions of sale. 

91-3030. Purchaser to give bond. 

91-3031. Executor or administrator to assign contract. 

91-3032. Sales by executor or administrator of lands under mortgage or lien. 

91-3033. The holder of the mortgage or lien may purchase the lands—his 
receipt to the amount of his claim a valid payment. 

91-3034. Administrator and executor liable for misconduct in sale. 

91-3035. Fraudulent sales. 

91-3036. Limitation of actions for vacating sale, ete. 

91-3037. To what cases preceding section not to apply. 

91-3038. Account of sale to be returned. 

91-3039. Executor, etc., not to be purchaser. 


91-3001. (10210) Executor or administrator may sell property, when. 
When a sale of the property is necessary to pay the allowance of the family, 
or the debts outstanding against the decedent, or the debts, expenses, or 
charges of administration, or legacies; or when it appears to the satisfaction 
of the court that it is for the advantage, benefit, and best interests of the 
estate, and those interested therein, including the minor heirs, if any, that 
the real estate, or some part thereof, be sold, or that said sale would 
alleviate expense or hardship to, or be to the best financial interest of, the 
estate or those interested in the estate, including the minor heirs, if any, 
or if all heirs petition for such sale, the executor or administrator may sell 
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any real as well as personal property of the estate, upon the order of the 
court or judge; and an application for the sale of real property may also 
embrace the sale of personal property. 


History: En. Sec. 186, p. 288, L. 1877; 
re-en. Sec. 186, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 186, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2670, C. Civ. Proc. 1895; re-en. 
Sec. 7561, Rev. C. 1907; amd. Sec. 1, Ch. 
3, L. 1915; re-en. Sec. 10210, R. C. M. 
1921; amd. Sec. 1, Ch. 112, L. 1949. Cal. 
C. Civ. Proc. Sec. 1536. 


Continuous Nature of Proceedings 


A proceeding for the sale of estate prop- 
erty is a continuous one, commencing with 
the filing of the petition and ending with 
the order of confirmation of the sale which 
is the only judgment or final order in the 
proceeding finally determining the rights 
of the parties and adjudicating that the 
property shall be sold to a certain person 
for a certain amount. Until then, the heirs’ 
or devisees’ title is not divested. Hence, 
up until the time of valid sale, the district 
court has the right to set aside the order 
of sale if it finds that action for the best 
interests of the estate and those interested 
therein. In re Ryan’s Estate, 114 M 281, 
290, 134 P 2d 732. 


Order of Confirmation Res Judicata 


Where the statutory requirements rela- 
tive to a sale of a decedent’s real property 
up to the time of confirmation were ob- 


a judgment and res judicata, operates to 
divest the heirs of their title, and cures 
all errors and nonjurisdictional irregular- 
ities. State ex rel. Eden v. Schneider, 102 
M 286, 292, 57 P 2d 783. 


References 


Plains Land & Improvement Co. v. 
Lynch, 38 M 271, 283, 99 P 847; Lamont v. 
Vinger, 61 M 530, 538, 539, 202 P 769; In 
re McLure’s Estate, 76 M 476, 487, 248 P 
362; Swanberg v. National Surety Co., 86 
M 340, 351, 356, 283 P 761; State ex rel. 
Brink v. McCracken, 91 M 157, 163, 6 P 2d 
869; In re Walker’s Estate, 111 M 66, 70, 
106 P 2d 341; Montgomery v. First Nat. 
Bank of Dillon, 114 M 395, 411, 1386 P 2d 
760. 


Collateral References 


Executors and Administrators¢=319 et 
seq. 

34 C.J.S. Executors and Administrators 
§§ 536, 555 et seq. 

21 Am. Jur. 697-709, Executors and Ad- 
ministrators, §§ 565-580. 


Implied power of executor or testa- 
mentary trustee to sell real estate. 23 
ALR 2d 1000. 

Power of public administrator to sell 
realty of estate. 56 ALR 2d 1191. 


served, the order of confirmation becomes 


91-3002. (10211) Verified petition for sale—what it may contain and to 
what it may refer. To obtain such order for the sale of real property, he 
must present a verified petition to the court or judge, setting forth the 
amount of personal property that has come to his hands, and how much 
thereof, if any, remains undisposed of; the debts outstanding against the 
decedent, as far as can be ascertained or estimated; the amount due upon 
the family allowance, or that will be due after the same has been in force 
one year; the debts, expenses, and charges of administration already accrued, 
and an estimate of what will or may accrue during the administration; a 
general description of all the real property of which the decedent died 
seized, or in which he had any interest, or in which the estate has acquired 
any interest, and the condition and value thereof; and the names of the 
legatees and devisees, if any, and of the heirs of the deceased, so far as 
known to the petitioner ; and if said order for sale of real estate is petitioned 
for on the ground that it is for the advantage, benefit, and best interests of 
the estate, and those interested therein, including the minor heirs, if any, 
or that said sale would alleviate expense or hardship to, or be to the best 
financial interest of, the estate or those interested in the estate, including 
the minor heirs, if any, or if all the heirs petition for such sale, that a sale 
be made, the petition, in addition to the foregoing facts, must set forth in 
what way an advantage or benefit would accrue to the estate, and those 
interested therein, by such sale. If any of the matters here enumerated 


180 


a 


SALES OF REAL ESTATE 


91-3002 


cannot be ascertained, it must be so stated in the petition; but a failure 
to set forth the facts showing the sale to be necessary will not invalidate 
the subsequent proceedings, if the defect be supplied by the proofs at the 
hearing, and the general facts showing such necessity be stated in the order. 


History: En. Sec. 187, p. 289, L. 1877; 
re-en. Sec. 187, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 187, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2671, C. Civ. Proc. 1895; re-en. 
Sec. 7562, Rev. C. 1907; amd. Sec. 2, Ch. 
3, L. 1915; re-en. Sec. 10211, R. C. M. 1921; 
amd. Sec. 2, Ch. 112, L. 1949. Cal. C. Civ. 
Proc. Sec. 1537. 


Authority of Administrator with Will 
Annexed 


Under section 91-1308, the power given 
in a will to named executors to sell real 
estate by private sale passed to a public 
administrator who had been appointed ad- 
ministrator with the will annexed. In re 
Hale’s Estate, 136 M 414, 348 P 2d 129. 


Defects in Proceeding Subject Only to 
Review on Appeal 


Where the district court had jurisdiction 
to make an order of sale of a decedent’s 
real estate, and the order itself was not 
void, any defects in the proceedings lead- 
ing up to the sale were errors within 
jurisdiction, subject to review on appeal 
in the probate proceedings only, and not 
open to collateral attack by heirs seeking 
to set aside the sale for errors which 
amounted only to irregularities in the pro- 
ceedings. Plains Land & Improvement Co. 
v. Lynch, 38 M 271, 289, 99 P 847, ex- 
plained in 114 M 281, 287, 134 P 2d 7382. 

Where the court has jurisdiction to 
make an order of sale, the remedy for any 
error committed by it in making such 
order is by appeal. Such error is not 
ground for collateral attack. Plains Land 
& Improvement Co. v. Lynch, 38 M 271, 
290, 99 P 847, explained in 114 M 281, 287, 
134 P 2d 732. 


Limited Jurisdiction of Probate Court 


The authority of the probate court to 
order a sale of real property of an intes- 
tate is not included in its general juris- 
diction over the administration but is spe- 
cial and limited and can be exercised 
only in the mannner prescribed by the 
statute. Lamont v. Vinger, 61 M 530, 539, 
202 P 769. 


Scope of Investigation by Court on Or- 
der for Sale of Real Estate 


The district court, when sitting in pro- 
bate, on an application for an order of 
sale of real estate, may not enter into an 
investigation of questions of title to prop- 
erty included in the order, and alleged by 
objectors to the granting of such order to 
have been devised for a valuable consid- 


eration, and for that reason exempt from 
sale until after the disposition of all the 
other property belonging to the estate. In 
re Tuohy’s Estate, 33 M 230, 243, 83 P 486. 


Sufficiency of Petition 


The sufficiency of the petition rests up- 
on whether either of the reasons shown is 
among those contemplated by sections 91- 
3001 and 91-3007. In re Walker’s Estate, 
111 M 66, 70, 106 P 2d 341. 

A petition of heirs praying for an order 
requiring the administrator to sell real 
property (mining claims) of the estate, 
where all debts had been paid and there 
were ample funds to pay administration 
charges, ete., on the grounds that it was 
for the best interests of the estate in that 
a sale would save much hardship, embar- 
rassment and expense for the heirs, and 
that a sale would fix the real value of the 
claims and thereby reduce the administra- 
tor’s fees, was insufficient to justify an 
order of sale when measured by the pro- 
visions of sections 91-3001 and 91-3007. 
In re Walker’s Estate, 111 M 66, 70, 106 
P 2d 341, 


Sufficiency of Petition — Jurisdictional 
Facts 


If the petition upon which the order of 
sale was made is so defective that the 
court did not acquire jurisdiction, the 
order may be assailed at any time upon a 
collateral as well as upon a direct attack; 
but if the facts stated in the petition were 
sufficient to confer jurisdiction upon the 
court to hear the application, its order 
directing a sale cannot be impeached upon 
a collateral attack. Plains Land & Im- 
provement Co. v. Lynch, 38 M 271, 290, 
99 P 847, explained in 114 M 281, 287, 134 
P 2d 732. 


Sufficiency of Petition—Recitals as to 
“Condition” and “Value” of Real Estate 


The requirement of the statute, that the 
“condition” and “value” of the real estate 
be set forth in a petition to sell such real 
property to pay debts, is not jurisdictional; 
and, upon a collateral attack, defects in 
the petition with reference to such matters 
will not operate to set aside the proceed- 
ings had on the petition for leave to sell, 
after the sale has been made and the 
purchaser has, in good faith, paid the 
purchase price and gone into possession 
of the land sold. Plains Land & Improve- 
ment Co. v. Lyneh, 38 M 271, 279, 99 P 
847, explained in 114 M 281, 287, 134 P 2d 
732. 
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If the debts of the estate appear to 
exceed in amount the available means at 
hand with which to pay them, it may 
fairly be said to appear that a sale is 
necessary; and, if real estate is to be sold, 
the court or judge may properly consult 
the recitals of the petition as to the con- 
dition of the real estate to determine 
whether all or only a portion should be 
sold, and, if only a portion, then what 
particular portion. Plains Land & Im- 
provement Co. v. Lynch, 38 M 271, 283, 
99 P 847. 


A petition to sell real estate of a de- 
cedent, which in its statement as to the 
“condition” thereof was so defective as 
to amount to an entire omission in this 
regard, and which as to its value set forth 
that it has been “appraised at the sum of 
two thousand dollars,” the appraisement 
being had less than one year prior to the 
presentation of the petition, was not so 


91-3003. 
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defective as to render the sale void on a 
collateral attack, in an action to quiet title 
brought by heirs of the estate. Plains 
Land & Improvement Co. v. Lynch, 38 M 
271, 284, 99 P 847. 


Sufficiency of Petition—Substantial Re- 
quirement with Statute 

The petition is sufficient if it substan- 
tially complies with the statute. Plains 
Land & Improvement Co. v. Lynch, 38 M 
Bil, 2a 09 © S47. 


References 


In re McLure’s Estate, 76 M 476, 487, 
248 P 362; State ex rel. Brink vy. Me- 
Cracken, 91 M 157, 163, 6 P 2d 869. 


Collateral References 


21 Am. Jur. 711, Executors and Admin- 
istrators, § 585 et seq. 


(10212) Order directing interested persons to appear. If it 


appears to the court or judge, from such petition, that it is necessary, or 
that it would be for the advantage, benefit, and best interests of the estate, 
and those interested therein, including the minor heirs, if any, or that said 
sale would alleviate expense or hardship to, or be to the best financial 
interest of, the estate or those interested in the estate, including the minor 
heirs, if any, or if all the heirs petition for such sale, to sell the whole or 
some portion of the real estate, for the purposes and reasons mentioned in 
the preceding section, or any of them, such petition must be filed, and an 
order thereupon made, directing all persons interested in the estate to 
appear before the court or judge, at a time and place specified, not less 
than fifteen, nor more than thirty days from the time of making such 
order, to show cause why an order should not be granted to the executor or 
administrator to sell so much of the real estate of the decedent as is 
necessary. 


History: En. Sec. 188, p. 289, L. 1877; 
re-en. Sec. 188, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 188, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2672, C. Civ. Proc. 1895; re-en. 
Sec. 7563, Rev. C. 1907; amd. Sec. 3, Ch. 
3, L. 1915; re-en. Sec. 10212, R. C. M. 1921; 


probate court on application by an admin- 
istrator for an order of sale of real prop- 
erty disclosed that no order to show cause 
was ever made, published or served upon 
the parties interested, the sale was void 
for want of jurisdiction and open to col- 


amd. Sec. 1, Ch. 67, L. 1927; amd. Sec. 3, 
Ch. 112, L. 1949. Cal. C. Civ. Proc. Sec. 
1538. 


Nature of Proceeding 


The matter of procuring an order of 
sale of real property belonging to the es- 
state of an intestate is one quasi in rem 
and not strictly in rem, and failure to 
make an order to show cause and to serve 
it substantially in the manner required by 
the codes rendered the sale void. Lamont 
v. Vinger, 61 M 530, 538, 539, 202 P 769. 


Notice Required 
Where the proceedings had before the 


lateral attack. Lamont v. Vinger, 61 M 
530, 538, 539, 202 P 769, distinguished in 
73 M 35, 44, 235 P 408 and 157 F Supp 563, 
566. 


In the absence of waiver, notice to the 
heirs of an intestate of a contemplated 
sale of real property is indispensable. 
Lamont v. Vinger, 61 M 530, 538, 539, 202 
P 769, 


References 


In re MeGovern’s Estate, 77 M 182, 198, 
250 P 812; Montgomery v. First Nat. Bank 
of Dillon, 114 M 395, 407, 136 P 2d 760; 
In re Hale’s Estate, 1836 M 414, 348 P 2d 
129, 130. 
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91-3004. (10213) Service and publication of order. A copy of the order 
to show cause must be personally served on the heirs of the decedent, and 
any legatee or devisee, and any general guardian of a minor heir, legatee or 
devisee, providing they are residents of the county and ean be found therein. 
If any such persons are not residents of the county, or if resident and 
cannot be found therein, the clerk of the court must forthwith deposit a 
copy of the order in the post office, registered, postage prepaid, directed to 
the person to be served, at his place of residence, such service to be at 
least ten (10) days before the time appointed for hearing the petition. In 
lieu of such personal service or service by mail such order may be published 
once a week for two (2) consecutive weeks in such newspaper in the 
county as the court or judge may direct. If all known heirs, legatees or 
devisees join in the petition for the sale or signify in writing their assent 
thereto, the notice may be dispensed with and the hearing may be had at 
any time. 


History: En. Sec. 189, p. 289, L. 1877; real estate did not comply with the provi- 


re-en, Sec. 189, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 189, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2673, C. Civ. Proc. 1895; re-en. 
Sec. 7564, Rev. C. 1907; re-en. Sec. 10213, 
R. C. M. 1921; amd. Sec. 2, Ch. 67, L. 1927; 
amd. Sec. 1, Ch. 159, L. 1929; amd. Sec. 1, 


sions of the statute, where jurisdiction had 
attached, the irregularity could not be 
attacked in a collateral proceeding. 
Haugan v. Yale Oil Corp., 124 M 1, 217 P 
2d 1084, 1086. 


References 


Ch. 54, L. 1947. Cal. C. Civ. Proc. Sec. 


1539. In re Walker’s Estate, 111 M 66, 73, 106 

P 24 341; Mont ‘y v. First Nat. Bank 

Irregularity Not Attacked in Collateral of Dillon, 114 M 395, 407, ize P od TBO. 

: ) = ? 

Proceeding In re Hale’s Estate, 186 M 414, 348 P 2d 
Although publication of notice of sale of 129, 130. 

91-3005. (10214) Hearing by court, conduct of. The court or judge, 


at the time appointed in such order, or at such other time to which the 
hearing may be postponed, upon satisfactory proof of personal service upon 
the heirs, legatees, devisees or general guardian of any minor heir, devisee 
or legatee, and satisfactory proof of service by registered mail upon any of 
such parties not residents of the county, or if resident and cannot be found 
therein, or by publication of a copy of the order, by affidavit or otherwise, 
if the consent in writing to such sale of all parties interested is not filed, 
must proceed to hear the petition, and hear and examine the allegations 
and proofs of the petitioners, and of all persons interested in the estate 
who may oppose the application. 


History: En. Sec. 190, p. 289, L. 1877; 
re-en. Sec. 190, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 190, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2674, C. Civ. Proc. 1895; re-en. 
Sec. 7565, Rev. C. 1907; re-en. Sec. 10214, 
R. C. M. 1921; amd. Sec. 2, Ch. 159, L. 
1929. Cal. C. Civ. Proc. Sec. 1540. 


91-3006. (10215) Administrator, executor and witnesses may be ex- 
amined. The executor, administrator, and witnesses may be examined on 
oath by either party, and process to compel them to attend and testify may 
be issued by the court or judge, in the same manner and with like effect as in 
other cases. 


History: En. Sec. 191, p. 289, L. 1877; 
re-en. Sec. 191, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 191, 2nd Div. Comp. Stat. 1887; 


Collateral References 


21 Am, Jur. 717, Exeecutors and Admin- 
istrators, §§ 597-600. 


re-en. Sec. 2675, C. Civ. Proc. 1895; re-en. 
Sec. 7566, Rev. C. 1907; re-en. Sec. 10215, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1541. 
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91-3007. (10216) To sell real estate, or any part, when. If it appears 
necessary, or that it is for the advantage, benefit, and best interests of the 
estate, and those interested therein, including the minor heirs, if any, to sell 
part of the real estate, and that by a sale thereof the residue of the estate, 
real or personal, or some specific part thereof, would be greatly injured 
or diminished in value, or subjected to expense, or rendered unprofitable, 
or that after any such sale the residue would be so small in quantity or 
value, or would be of such character, with reference to its future disposi- 
tion among the heirs or devisees, as clearly to render it for the best 
interest of all concerned that the same should be sold, the court or judge 
may authorize the sale of the whole estate, or of any part thereof, necessary 
and for the best interest of all concerned. 


History: En. Sec. 192, p. 290, L. 1877; 
re-en. Sec. 192, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 192, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2676, C. Civ. Proc. 1895; re-en. 
Sec. 7567, Rev. C. 1907; amd. Sec. 4, Ch. 


fact was holding it as security for pay- 
ment of the claims, the property could 
only be applied to their payment in the 
manner outlined by the statutes after be- 
ing converted into cash by probate sales. 


3, L. 1915; re-en. Sec. 10216, R. C. M. 1921. 
Cal. C. Civ. Proc. Sec. 1542. 


Statutes Controlling 


Where sales of estate property were 
made in an invalid manner and the exec- 
utor in reporting assets on hand available 
for payment of certain claims treated the 


Montgomery v. Gilbert, 111 M 250, 277, 
108 P 2d 616. 


References 


Lamont v. Vinger, 61 M 530, 539, 202 P 
769; In re McGovern’s Estate, 77 M 182, 
198, 250 P 812; In re Walker’s Estate, 
111 M 66, 70, 106 P 2d 341. 


property as cash in his accounting, but in 


91-3008. (10217) Order of sale—when to be made. If the court or 
judge is satisfied, after a full hearing upon the petition and an examination 
of the proofs and allegations of the parties interested, that a sale of the 
whole or some portion of the real estate is necessary, for any of the causes 
mentioned in this chapter, or that a sale of the whole or some portion of the 
real estate is for the advantage, benefit, and best interests of the estate, 
and those interested therein, including the minor heirs, if any, or if such 
sale be assented to by all of the persons interested, an order must be made 
to sell the whole, or so much and such parts of the real estate described 
in the petition, as the court or judge shall judge necessary or beneficial. 


History: En. Sec. 193, p. 290, L. 1877; Collateral References 
re-en. Sec. 193, 2nd Div. Rev. Stat. 1879; 21 Am. Jur. 720, Executors and Admin- 
re-en. Sec. 193, 2nd Div. Comp. Stat. 1887; — istrators, §§ 601-607. 
re-en. Sec. 2677, C. Civ. Proc. 1895; re-en. 
Sec. 7568, Rev. C. 1907; amd. Sec. 5, Ch. 
3, L. 1915; re-en. Sec. 10217, R. C. M. 1921. 
Cal. C. Civ. Proc. Sec. 1543. 


Conelusiveness on purchaser at judicial 
sale of provisions of order or decree of 
confirmation regarding terms and eondi- 
tions. 95 ALR 1492. 

Right or duty of executor or adminis- 
trator to contest order directing sale of 
real estate for payment of debts. 126 
ALR 908. 

91-3009. (10218) Contents of order of sale—conditions of sale—public 
or private. The order of sale must describe the lands to be sold and the 
terms of sale which may be for cash, or for part cash and the balance on a 
eredit not exceeding five (5) years, payable in gross or in installments, 
with interest, as the court or judge may direct. The land may be sold in 
one parcel or in subdivisions, as the executor or administrator shall judge 


most beneficial to the estate, unless the court or judge otherwise specially 
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References 


In re Hale’s Estate, 136 M 414, 348 P 
2d 129, 130. 
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directs. If it appears that any part of such real estate has been devised, and 
not charged in such devise with the payment of debts or legacies, the court 
or Judge must order the remainder to be sold before that so devised. Every 
such sale must be ordered to be made at public auction, unless, in the 
opinion of the court or judge, it would benefit the estate to sell the whole 
or some part of such real estate at private sale. The court or judge may, 
if the same is asked for in the petition, order or direct such real estate, or 
any part thereof, to be sold at either public or private sale, if the executor 
or administrator shall deem it to be most beneficial for the estate. If the 
executor or administrator neglects or refuses to make a sale under the 
order, and as directed therein, he may be compelled to sell, by order of the 
court or Judge, made on motion, after due notice by any party interested. 


History: En. Sec. 194, p. 290, L. 1877; 
re-en. Sec. 194, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 194, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2678, C. Civ. Proc. 1895; re-en. 
Sec. 7569, Rev. C. 1907; re-en. Sec. 10218, 
R. C. M. 1921; amd. Sec. 1, Ch. 49, L. 1943. 
Cal. C. Civ. Proc. Sec, 1544. 


Alternative Order 


The court may make its order of sale in 
the alternative. It may grant authority to 


Terms of Sale 


Where real estate of a deceased person 
was sold, on the petition of the adminis- 
tratrix, for cash and for considerably more 
than its appraised value, and the court, 
after a full hearing, confirmed the sale, 
the failure of the order of sale to state the 
terms thereof was cured by such confirma- 
tion. Plains Land & Improvement Co. v. 
Lynch, 38 M 271, 285, 99 P 847. 


sell either at public or private sale. Plains References 
Land & Improvement Co. v. Lynch, 38 M In re Tuohy’s Estate, 33 M 230, 245, 83 
211, 285; 99 P 847. P 486. 


91-3010. (10219) Interested persons may apply for order of sale—form 
of petition. If the executor or administrator neglects to apply for an order 
of sale when it is necessary, or when it is for the advantage, benefit, and 
best interests of the estate, and those interested therein, including the minor 
heirs, if any, that the real estate, or some portion thereof, be sold, any 
person in interest may make application therefor, in the same manner as 
the executor or administrator, and notice thereof must be given to the 
executor or administrator before the hearing. The petition of such applicant 
must contain as many of the matters set forth in section 91-8002 as he 
ean ascertain, and the order of sale must fix the period of time within 


which the executor or administrator must make the sale. 


History: En. Sec. 195, p. 291, L. 1877; 
re-en. Sec. 195, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 195, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2679, C. Civ. Proc. 1895; re-en. 
Sec. 7570, Rev. C. 1907; amd. Sec. 6, Ch. 
3, L. 1915; re-en. Sec. 10219, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1545. 


Creditors’ Loss of Right to Sell by Laches 


Contention of respondents that the right 
conferred on a ereditor by this section to 
sell decedent’s property to satisfy their 
claims is optional and not obligatory, 
and there can be no laches where there is 
no duty to act, and that such is the gen- 


91-3011. 


eral rule stated in In re Stinger’s Estate, 
61 M 173, 201 P 693, 700, was erroneous 
where there had been a delay for over 21] 
years before creditors filed their petition 
for sale. In view of all the facts and cir- 
cumstanees, they voluntarily abandoned 
any right given them by statute to sell 
the estate property, and their claims were 
barred by laches. Montgomery v. First 
Nat. Bank of Dillon, 114 M 395, 410, 136 
P 2d 760. 


References 


In re MecLure’s Estate, 76 M 476, 487, 
248 P 362. 


(10220) Notice of sale. When a sale is ordered, and it is to 


be made at public auction, notice of the time and place must be posted in 
three of the most public places in the county in which the land is situated, 
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and published once in a newspaper, if there be one printed in the same 
county, but if none, then in such paper as the court or judge may direct, 
not less than seven days before the date of sale; the lands and tenements 


to be sold must be deseribed with common certainty in the notice. 


History: En. Sec. 196, p. 291, L. 1877; 
re-en. Sec. 196, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 196, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2680, C. Civ. Proc. 1895; re-en. 
Sec. 7571, Rev. C. 1907; re-en. Sec, 10220, 
R. C. M. 1921; amd. Sec. 3, Ch. 67, L. 1927. 
Cal. C. Civ. Proc. Sec. 1547. 


Defective Description—Sale Set Aside 


Where errors in the description of farm 
lands of an estate covering some 1400 acres 


91-3012. 


appeared in the order of sale and were 
carried into the notice of sale, such as 
that some 115 acres in a section were not 
described at all, that over 200 acres in 
a given section were sold without any 
identification, that lands in range 3 west, 
were sold as in range 3 east, ete., the 
sale and order confirming it will be set 
aside. In re Ryan’s Estate, 114 M 281, 286, 
134 P 2d 732. 


(10221) Time and place. Sales at public auction must be 


made in the county where the land is situated, but when the land is situated 
in two or more counties, it may be sold in either. The sale must be made 
between the hours of nine o’clock in the morning and the setting of the 
sun on the same day, and must be made on the day named in the notice of 


sale, unless the same is postponed. 


History: En. Sec. 197, p. 291, L. 1877; 
re-en. Sec. 197, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 197, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2681, C. Civ. Proc. 1895; re-en. 
Sec. 7572, Rev. C. 1907; re-en. Sec. 10221, 
R. OC. M. 1921. Cal. C. Civ. Proc. Sec. 1548. 


Collateral References 


Executors and Administrators€~360, 
363. 

34 C.J.S. Executors and Administrators 
§§ 587, 593-597. 

21 Am. Jur. 726, Executors and Admin- 


istrators, § 615. 


91-3013. (10222) Private sale of real estate, how made and notice— 
bids, when and how received. When sale of real estate is ordered to be 
made at private sale, notice of the same must be posted in three (3) of 
the most public places in the county in which the land is situated, such 
notice to be posted at least ten (10) days before the date of sale. Such 
notice shall be published in a newspaper if there be one printed in the 
same county, if none, then in such as the court or judge may direct, once 
a week for two (2) consecutive weeks. The notice must state a day on 
or after which the sale will be made, and a place where offers or bids 
will be received, and the lands and tenements to be sold must be described 
therein with common certainty. The day fixed for sale must be within 
ten (10) days from the day of the last publication of notice, and the sale 
must not be made before the day so fixed, but must be made within six 
(6) months thereafter. The bids or offers must be in writing and may 
be left at the place designated in the notice, or delivered to the executor or 
administrator personally, or may be filed in the office of the clerk of court 
to which the return of sale must be made, at any time after the first publi- 
cation of the notice, and before the making of the sale. If it be shown 
that it will be for the best interests of the estate, the court or judge may, 
by an order, shorten the time of notice, which shall not, however, be less 
than one week, and may provide that the sale may be made on or after 
a day less than ten, in which case the notice of sale and the sale may be 
made to correspond with such order. 


History: En. Sec. 198, p. 292, L. 1877; 
re-en. Sec. 198, 2nd Div. Rev. Stat. 1879; 


re-en. Sec. 198, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 2682, C. Civ. Proc. 1895; re-en. 
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Sec. 7573, Rev. C. 1907; re-en. Sec. 10222, 
R. C. M. 1921; amd. Sec. 1, Ch. 170, L. 
1951. Cal. C. Civ. Proc. Sec. 1549. 


Irregularity Not Attacked in Collateral 
Proceeding 


Although publication of notice of sale 
of real estate did not comply with the 
provisions of the statute, where jurisdic- 
tion had attached, the irregularity could 


91-3016 


not be attacked in a collateral proceeding. 
Haugan v. Yale Oil Corp., 124 M 1, 217 
P 2d 1084, 1086. 


Collateral References 


Executors and Administrators€=360-366. 

34 C.J.S. Executors and Administrators 
§§ 587, 592-597, 599, 600. 

21 Am. Jur. 725, Executors and Admin- 
istrators, § 613. 


91-3014. (10223) Ninety per cent of appraised value must be offered. 
No sale ef real estate at private sale shall be confirmed by the court or 
judge, unless the sum offered is at least ninety per cent of the appraised 
value thereof, nor unless such real estate has been appraised within one 
year of the time of such sale. If it has not been so appraised, or if the 
court or judge is satisfied that the appraisement is too high or too low, 
appraisers must be appointed, and they must make an appraisement thereof 
in the same manner as in case of an original appraisement of an estate. 
This may be done at any time before the sale or the confirmation thereof. 


History: En. Sec, 199, p. 292, L. 1877; —re-en. Sec. 2683, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 199, 2nd Div. Rev. Stat. 1879; Sec. 7574, Rev. C. 1907; re-en. Sec. 10223, 
re-en. Sec. 199, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1550. 


91-3015. (10224) Purchase money on sale on credit—how secured. The 
executor or administrator must, when the sale is made upon a credit, take 
the notes of the purchaser for the purchase money, with a mortgage on the 
property to secure the payment. 


History: En. Sec. 200, p. 292, L. 1877; 
re-en. Sec. 200, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 200, 2nd Div. Comp. Stat. 1887; 


91-3016. (10225) Return of proceedings—notice of hearing—setting 
aside sale—resale. The executor or administrator, after making any sale 
of real estate, must make a return of his proceedings to the court, which 
must be filed in the office of the clerk at any time subsequent to the sale. 
A hearing upon the return of the proceedings may be asked for in the 
return or by petition subsequently, and thereupon the court or judge must 
fix the day for the hearing, of which notice thereof at least ten days 
must be given by the clerk, by notices posted in three public places in the 
county, or by publication in a newspaper, or both, as the court or judge 
shall direct, and must briefly indicate the land sold, the sum for which it 
was sold, and must refer to the return for further particulars. Upon the 
hearing, the court or judge must examine the return and witnesses in 
relation to the same, and if the proceedings were unfair, or the sum bid 
disproportionate to the value, and if it appears that a sum exceeding such 
bid at least ten per cent, exclusive of the expenses of a new sale, may be 
obtained, the court or judge may vacate the sale and direct another to be 
had, of which notice must be given, and the sale in all respects conducted 
as if no previous sale had taken place. If an offer of ten per cent more 
in amount than that named in the return be made to the court, in writing, 
by a responsible person, it is in the discretion of the court or judge to 
accept such offer and confirm the sale to such person, or to order a new sale. 


History: En. Sec. 201, p. 293, L. 1877; __re-en. Sec. 201, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 201, 2nd Div. Rev. Stat. 1879; amd. Sec. 2685, C. Civ. Proc. 1895; re-en. 
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re-en. Sec. 2684, C. Civ. Proc. 1895; re-en. 
Sec. 7575, Rev. C. 1907; re-en. Sec. 10224, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1551. 
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Sec. 7576, Rev. C. 1907; re-en. Sec. 10225, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1552. 


Acceptance of Higher Bid 


Under this section, the probate court 
may, if at the hearing upon the return 
of an executor or administrator of a sale 
of estate real property an offer of at 
least ten per cent exceeding the bid of 
a purchaser be made, in its discretion 
accept such higher bid without ordering 
a resale. State ex rel. Brink v. McCracken, 
91 M 157, 163, 6 P 2d 869. 


Refusal to Confirm—Resale 


Where the probate court refuses to con- 
firm an administrator’s sale of real prop- 
erty made under its order, it must under 
this section, order a resale. In re McLure’s 
Estate, 76 M 476, 487 et seq., 248 P 362. 


Setting Aside of Sale—Grounds 


The district court, under this section, 
may set aside an administrator’s sale of 
the decedent’s real property if it is made 
to appear that the proceedings were un- 
fair, or that the bid was disproportionate 
to its value and that, on a resale, a bid 
exceeding that received by at least ten 
per cent might be had. In re MeLure’s 
Estate, 76 M 476, 487 et seq., 248 P 362. 


Setting Aside of Sale—Inadequate Con- 
sideration 


If an administrator’s sale of real prop- 


91-3017. 
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erty, may, under this section, be set aside 
for inadequacy of consideration alone 
without a showing that on resale a bid 
exceeding that received by at least ten 
per cent may be had, the rule can exist 
only in eases where it is made to appear 
that the bid made is so grossly inadequate 
as to raise a presumption of fraud and 
unfairness in the conduct of the sale. In 
re McLure’s Estate, 76 M 476, 487 et seq., 
248 P 362. 


Vacation of Sale on Objection of Heirs 


Where sale of land was made by oral 
agreement with administrator without con- 
firmation of court, and thereafter to clear 
title a petition for sale of land was filed 
and bids were received, one by the pur- 
chaser for the amount so paid and one 
from another party for more than twice 
the amount bid by the purchaser, and sale 
was confirmed in such purchaser, such sale 
and judgment of confirmation were void 
on objection of the heirs although no 
fraud was practiced, the heirs not being 
parties to the proceeding. Larson v. Whit- 
mer, 124 M 399, 224 P 2d 983, 986. 


References 

Goodell v. Sanford, 31 M 163, 172, 77 
P 522; State ex rel. King v. District 
Court, 42 M 182, 184, 111 P 717. 


(10226) May file objections, when. and who. When return of 


the sale is made and filed, any person interested in the estate may file 
written objections to the confirmation thereof, and may be heard thereon, 
when the return is heard by the court or judge, and may produce witnesses 


in support of his objections. 


History: En. Sec. 202, p. 293, L. 1877; 
re-en. Sec. 202, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 202, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2686, C. Civ. Proc. 1895; re-en. 
Sec. 7577, Rev. C. 1907; re-en. Sec. 10226, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1553. 


Refusal to Confirm Sale 


While an administrator is not one of the 
‘persons interested in the estate” who 
may file objections to the confirmation of 
a sale of the estate under this section, 
and his recommendation when making re- 
turn of the sale that the sale be not con- 
firmed may have been insufficient to give 


91-3018. 


the court jurisdiction to make an order 
refusing to confirm, where the bidders 
by a petition filed subsequent to the re- 
turn asked that a hearing be had thereon 
as they could do under this section as 
parties most interested in the confirma- 
tion, it was vested with jurisdiction to 
proceed. In re MeLure’s Estate, 76 M 
476, 488, 248 P 362. 


Collateral References 

Executors and Administrators€~375. 

34 C.J.S. Executors and Administrators 
§ 607 et seq. 


(10227) When order of confirmation is to be made and when 


not. If it appears to the court or judge that the sale was legally made 
and fairly conducted, and that the sum bid was not disproportionate to the 
value of the property sold, and that a greater sum, as above specified, 
cannot be obtained, or if the increased bid mentioned in section 91-8016 be 
made and accepted by the court or judge, the court or judge must make 


188 


SALES OF REAL ESTATE 91-3019 
an order confirming the sale, and directing conveyances to be executed. 
The sale, from that time, is confirmed and valid, and a certified copy of the 
order confirming it, and directing conveyances to be executed, must be 
recorded in the office of the county clerk of the county in which the land 
is situated. If, after the confirmation, the purchaser neglects or refuses to 
comply with the terms of sale, the court or judge may, on motion of the 
executor or administrator, and after notice to the purchaser, order a re- 
sale to be made of the property. If the amount realized on such resale does 
not cover the bid and the expenses of the previous sale, such purchaser is 


liable for the deficiency to the estate. 


History: En. Sec. 203, p. 293, L. 1877; 
re-en, Sec. 203, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 203, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2687, C. Civ. Proc. 1895; re-en. 
Sec. 7578, Rev. C. 1907; re-en. Sec. 10227, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1554. 


Application of Section 


This section, being the only provision of 
the code respecting the duties of a district 
court, sitting in probate, on default of a 
purchaser to comply with the terms of sale, 
such court had no power to set aside a 
guardian’s sale of the property of the 
ward, and to authorize the guardian to 
retake possession thereof, on the failure 
of the purchaser to comply with the terms 
of purchase. State ex rel. Donovan v. 
District Court, 27 M 415, 418, 71 P 401. 


Heirs Divested of Title 


It is the order of confirmation which 
finally operates to divest the heirs of their 
title and to secure the property to the 
purchaser. All errors, irregularities, and 
defects, not jurisdictional, are cured by 
confirmation. Plains Land & Improvement 
Co. v. Lynch, 38 M 271, 286, 99 P 847. 

Where the statutory requirements rela- 


91-3019. 


tive to a sale of a decedent’s real property 
up to the time of confirmation were ob- 
served, the order of confirmation becomes 
a judgment and res judicata, operates to 
divest the heirs of their title, and cures 
all errors and nonjurisdictional irregulari- 
ties. State ex rel. Eden v. Schneider, 102 
M 286, 292, 57 P 2d 783. 


Time for Making Motion for Resale 


This is a special statute and fixes no 
time within which the “motion” must be 
made for order of resale, as does the 
general statute (former section 93-3905) 
for setting aside judgments and the like. 
State ex rel. Eden v. Schneider, 102 M 286, 
294, 57 P 2d 783. 


References 


Goodell "vy. Sanford, 31 “M°163;"172; 77 
P 522; In re MecLure’s Estate, 76 M 476, 
489, 248 P 362; Swanberg v. National 
Surety Co., 86 M 340, 351, 283 P 761; 
State ex rel. Brink v. McCracken, 91 M 
157, 164, 6 P 2d 869. 


Collateral References 


21 Am. Jur. 737, Executors and Admin- 
istrators, §§ 633-637. 


(10228) Conveyances. Conveyances must thereupon be ex- 


ecuted to the purchaser by the executor or administrator, and they must 
refer to the orders of the court authorizing and confirming the sale of the 
property of the estate, and directing conveyances thereof to be executed, 
and to the record of the order of confirmation in the office of the county 
clerk, either by the date of such recording, or by the date, volume, and 
page of the record, and such reference shall have the same effect as if the 
orders were at large inserted in the conveyance. Conveyances so made con- 
vey all the right, title, interest, and estate of the decedent, in the premises, 
at the time of his death; if prior to the sale, by operation of law or other- 
wise, the estate has acquired any right, title, or interest, other than or 
in addition to that of the decedent, it also passes by such conveyances. 
History: En. Sec. 204, p. 294, L. 1877; Mandamus to Compel Conveyance 


re-en. Sec. 204, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 204, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2688, C. Civ. Proc. 1895; re-en. 
Sec. 7579, Rev. C. 1907; re-en. Sec. 10228, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1555. 


Under this section, requiring an execu- 
tor, after the district court sitting in pro- 
bate makes an order confirming a sale 
of estate real property, to execute a con- 
veyance to the purchaser, execution of the 
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conveyance is a mere ministerial act, per- 
formance of which may be compelled by 
mandamus. State ex rel. Brink v. Me- 
Cracken, 91 M 157, 165, 6 P 2d 869. 

After confirmation of the sale by the 
court with direction to convey, mandamus 
lies to compel an administrator to convey 
real property to the purchaser, notwith- 
standing petitioner did not appeal from 
an order setting the sale and confirmation 
aside, provided the latter order was void 
because the order of confirmation had be- 
come res judicata. State ex rel. Eden v. 
Schneider, 102 M 286, 293, 57 P 2d 783. 


Writ of Mandate Dismissed after Sale 
Set Aside 


Court dismissed purchaser’s application 
for writ of mandate to compel conveyance 
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of real estate where purchaser failed after 
long delay of three years to pay the pur- 
chase price and the sale had been set 
aside in the meantime, on the ground that 
the matters involved were res judicata. 
State ex rel. Eden v. Schneider, 102 M 286, 
294, 57 P 2d 783. 


References 


In re McLure’s Estate, 76 M 476, 486, 
248 P 362. 


Collateral References 


Exeeutors and Administrators¢=393 et 
seq. 
34 C.J.S. Executors and Administrators 
§ 647. 

21 Am. Jur. 765, Executors and Admin- 
istrators, § 680 et seq. 


(10229) Order of confirmation—what to state. Before an 


order is entered confirming the sale, it must be proved to the satisfaction 
of the court or judge that notice was given of the sale as prescribed, and 
the order of confirmation must show that such proof was made. 


History: En. Sec. 205, p. 294, L. 1877; 
re-en. Sec. 205, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 205, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2689, C. Civ. Proc. 1895; re-en. 
Sec. 7580, Rev. C. 1907; re-en. Sec. 10229, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1556. 


Sale Set Aside for Defective Description 


Where errors in the description of farm 
lands of an estate covering some 1400 acres 


appeared in the order of sale and were 
carried into the notice of sale, such as that 
some 115 acres in a section were not de- 
seribed at all, that over 200 acres in a 
given section were sold without any iden- 
tification, that lands in range 3 west, were 
sold as in range 3 east, ete., the sale and 
order confirming it will be set aside. In 
re Ryan’s Estate, 114 M 281, 286, 134 P 
2d 732. 


91-3021. (10230) Sale may be postponed. If, at the time appointed 
for the sale, the executor or administrator deems it for the interest of 
all persons concerned therein that the same be postponed, he may postpone 
it from time to time, not exceeding in all three months. 


History: En. Sec. 206, p. 294, L. 1877; re-en. Sec. 2690, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 206, 2nd Div. Rev. Stat. 1879; Sec. 7581, Rev. C. 1907; re-en. Sec. 10230, 
re-en. Sec. 206, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1557. 


91-3022. (10231) Notice of postponement. In case of a postponement, 
notice thereof must be given by a public declaration, at the time and place 
first appointed for the sale, and if the postponement be for more than one 
day, further notice must be given, by posting in three or more public 
places in the county where the land is situated, or publishing the same, or 
both, as the time and circumstances will admit. 


History: En. Sec. 207, p. 295, L. 1877; re-en. Sec. 2691, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 207, 2nd Div. Rev. Stat. 1879; Sec. 7582, Rev. C. 1907; re-en. Sec. 10231, 
re-en. Sec. 207, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1558. 


91-3023. (10232) Where payment of debts, etc., provided for by will. 
If the testator makes provision by his will, or designates the estate to be 
appropriated for the payment of his debts, the expenses of administration, 
or family expenses, they must be paid according to such provision or 
designation, out of the estate thus appropriated, so far as the same is 
sufficient. 
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History: En. Sec. 208, p. 295, L. 1877; 
re-en. Sec. 208, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 208, 2nd Div. Comp. Stat. 1887; 


91-3024. 


91-3027 


re-en. Sec. 2692, C. Civ. Proc. 1895; re-en. 
Sec. 7583, Rev. C. 1907; re-en. Sec. 10232, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1560. 


(10233) Sale without order under will—confirmation. When 


property is directed by the will to be sold, or authority is given in the 
will to sell property, the executor may sell any property of the estate 
without order of the court or judge, and at either public or private sale, 
and with or without notice, as the executor may determine; but the execu- 
tor must make return of such sales as in other cases; and if directions 
are given in the will as to the mode of selling, or the particular property 
to be sold, such directions must be observed. In either case no title passes 


unless the sale be confirmed by the court or judge. 


History: En. Sec. 209, p. 295, L. 1877; 
re-en. Sec. 209, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 209, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2693, C. Civ. Proc. 1895; re-en. 
Sec. 7584, Rev. C. 1907; re-en. Sec. 10233, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1561. 


Court Approval Necessary 


Although a clause in a will authorized 
the executor to sell, assign, transfer, and 
convey any estate property without any 
court order, the executor had no authority 
to “unload” everything without court ap- 
proval. State ex rel. Kuburich v. District 
Court, 141 M 532, 380 P 2d 204, 206. 


Sale under Power 
A private sale by an executrix under a 


she should deem best, and for that purpose 
to sell any portion or the whole thereof, 
which is afterwards confirmed by the 
court, is not a judicial sale, but a sale 
under the power. Goodell v. Sanford, 31 
WES; Like 1 tb poe, 


Collateral References 


Executors and Administrators€=138 et 
seq., 158 et seq. 

33 C.J.S. Executors and Administrators 
§§ 274 et seq., 305 et seq. 

21 Am. Jur. 767, Executors and Adminis- 
trators, § 686 et seq. 


Power of executor with power to sell 
or to lease real property, or to do both, to 
give an option to purchase. 83 ALR 2d 
1310. 


power in the will to manage the estate as 


91-3025. (10234) Where provision by will insufficient. If the pro- 
vision made by the will, or the estate appropriated therefor, is insufficient 
to pay the debts, expenses of administration, and family expenses, that 
portion of the estate not devised or disposed of by the will, if any, must 
be appropriated and disposed of for that purpose, according to the pro- 
visions of this chapter. 


History: En. Sec. 210, p. 296, L. 1877; re-en. Sec. 2694, C. Civ. Proc. 1895; re-en. 


re-en, Sec. 210, 2nd Div. Rev. Stat. 1879; Sec. 7585, Rev. C. 1907; re-en. Sec. 10234, 
re-en. Sec. 210, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1562. 

91-3026. (10235) Estate subject to debts, etc. The estate, real and 
personal, given by will to legatees or devisees, is liable for the debts, 
expenses of administration, and family expenses, in proportion to the value 
or amount of the several devises, or legacies, but specific devises or legacies 
are exempt from such liability, if it appears to the court or judge necessary 
to carry into effect the intention of the testator, and there is other sufficient 
estate. 


History: En. Sec. 211, p. 296, L. 1877; 
re-en. Sec. 211, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 211, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2695, C. Civ. Proc. 1895; re-en. 
Sec. 7586, Rev. C. 1907; re-en. Sec. 10235, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1563. 


91-3027. (10236) Contribution among legatees. When an estate given 
by will has been sold for the payment of debts or expenses, all the de- 
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References 
Montgomery v. Gilbert, 77 F 2d 39. 


Collateral References 


Wills@=827 et seq. 
97 C.J.S. Wills § 1299 et seq. 
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visees or legatees must contribute according to their respective interests 
to the devisees or legatees whose devise or legacy has been taken therefor, 
and the court or judge, when distribution is made, must, by order for that 
purpose, settle the amount of the several liabilities, and order the amount 
each person shall contribute, and reserve the same from their distributive 
shares, respectively, for the purpose of paying such contribution. 


History: En. Sec. 212, p. 296, L. 1877; Collateral References 
re-en. Sec. 212, 2nd Div. Rev. Stat. 1879; WillsG=848. 
re-en. Sec. 212, 2nd Div. Comp. Stat. 1887; 97 C.J.S. Wills §§ 1299, 1326. 


re-en. Sec. 2696, C. Civ. Proc. 1895; re-en. 
Sec. 7587, Rev. C. 1907; re-en. Sec. 10236, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1564. 


91-3028. (10237) Contract for purchase of lands may be sold, how. 
If a decedent, at the time of his death, was possessed of a contract for 
the purchase of lands, his interest in such land and under such contracts 
may be sold on the application of his executor or administrator, in the 
same manner as if he had died seized of such land, and the same pro- 
ceedings may be had for the purpose as are prescribed in this chapter 
for the sale of lands of which he died seized, except as hereinafter provided. 


History: En. Sec. 213, p. 297, L. 1877; Collateral References 
re-en. Sec. 213, 2nd Div. Rev. Stat. 1879; Executors and Administrators€—329 (1). 
re-en. Sec, 213, 2nd Div. Comp. Stat. 1887; 34 O.J.S. Executors and Administrators 


re-en. Sec. 2697, C. Civ. Proc. 1895; re-en. §§ 549-551. 
Sec. 7588, Rev. C. 1907; re-en. Sec. 10237, 
R. C. M. 1921. Cal. C, Civ. Proc. Sec. 1565. 


91-3029. (10238) Conditions of sale. The sale must be made subject 
to all payments that may thereafter become due on such contracts, and if 
there are any such, the sale must not be confirmed by the court or judge 
until the purchasers execute a bond to the executor or administrator for 
the benefit and indemnity of himself and of the persons entitled to the 
interest of the decedent in the lands so contracted for, in double the whole 
amount of payments thereafter to become due on such contract, with such 
sureties as the court or judge shall approve. 


History: En. Sec. 214, p. 297, L. 1877; re-en. Sec. 2698, C. Civ. Proc. 1895; re-en. 
re-en, Sec. 214, 2nd Div. Rev. Stat. 1879; Sec. 7589, Rev. C. 1907; re-en. Sec, 10238, 
re-en, Sec. 214, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1566. 


91-3030. (10239) Purchaser to give bond. The bond must be con- 
ditioned that the purchaser will make all payments for such land that 
become due after the date of the sale, and will fully indemnify the executor 
or administrator, and the persons so entitled, against all demands, costs, 
charges, and expenses, by reason of any covenant or agreement contained 
in such contract. 


History: En. Sec. 215, p. 297, L. 1877; re-en. Sec. 2699, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 215, 2nd Div. Rev. Stat. 1879; Sec. 7590, Rev. C. 1907; re-en. Sec. 10239, 
re-en. Sec. 215, 2nd Div. Comp. Stat. 1887; RB. C. M. 1921. Cal. C. Civ. Proc. Sec. 1567. 


91-3031. (10240) Executor or administrator to assign contract. Upon 
the confirmation of the sale, the executor or administrator must execute 
to the purchaser an assignment of the contract, which vests in the pur- 
chaser, his heirs and assigns, all the right, title, and interest of the estate, 
or of the persons entitled to the interest of the decedent, in the lands sold 
at the time of the sale; and the purchaser has the same rights and remedies 
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against the vendor of such land as the decedent would have if he were 
living. 
History: En. Sec. 216, p. 298, L. 1877; re-en. Sec. 2700, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 216, 2nd Div. Rev. Stat. 1879; Sec. 7591, Rev. C. 1907; re-en. Sec. 10240, 
re-en. Sec. 216, 2nd Div. Comp. Stat. 1887; R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1568. 


91-3032. (10241) Sales by executor or administrator of lands under 
mortgage or lien. When any sale is made by an executor or administrator, 
pursuant to provisions of this chapter, of lands subject to any mortgage 
or other lien, which is a valid claim against the estate of the decedent, and 
has been presented and allowed, the purchase money must be applied, after 
paying the necessary expenses of the sale, first, to the payment and satis- 
faction of the mortgage or lien, and the residue, if any, in due course of 
administration. The application of the purchase money to the satisfaction 
of the mortgage or lien must be made without delay; and the land is 
subject to such mortgage or lien until the purchase money has been 
actually so applied. No claim against any estate, which has been presented 
and allowed, is affected by the statute of lmitations, pending the pro- 
ceedings for the settlement of the estate. The purchase money, or so much 
thereof as may be sufficient to pay such mortgage or lien, with interest, 
and any lawful costs and charges thereon, may be paid into the court, to 
be received by the clerk thereof, whereupon the mortgage or lien upon the 
land must cease, and the purchase money must be paid over by the clerk 
of the court without delay, in payment of the expenses of the sale, and in 
satisfaction of the debt to secure which the mortgage or other hen was 
taken, and the surplus, if any, at once returned to the executor or admin- 
istrator, unless for good cause shown, after notice to the executor or 
administrator, the court or judge otherwise directs. 


History: En. Sec. 217, p. 298, L. 1877; Collateral References 
re-en. Sec. 217, 2nd Div. Rev. Stat. 1879; Exeecutors and Administrators€=402 et 
re-en. Sec. 217, 2nd Div. Comp. Stat. 1887; = seq.; Limitation of Actions@=132. 
re-en. Sec. 2701, C. Civ. Proc. 1895; re-en. 34 C.J.S. Exeecutors and Administrators 


Sec. 7592, Rev. C. 1907; re-en. Sec, 10241, § 656; 54 C.J.S. Limitations of Actions 
R. Cc. M. 1921. Cal. C. Civ. Proc. Sec. 1569. § 298, 


91-3033. (10242) The holder of ithe mortgage or lien may purchase the 
lands—his receipt to the amount of his claim a valid payment. At any 
sale, under order of the court or judge, of lands upon which there is a 
mortgage or lien, the holder thereof may become the purchaser, and his 
receipt for the amount due him from the proceeds of the sale is a payment 
pro tanto. If the amount for which he purchased the property is insufficient 
to defray the expenses and discharge his mortgage or lien, he must pay to 
the court, or the clerk thereof, an amount sufficient to pay such expenses. 


History: En. Sec. 218, p. 298, L. 1877; Collateral References 
re-en. Sec. 218, 2nd Div. Rev. Stat. 1879; Executors and Administrators€365, 
re-en. Sec. 218, 2nd Div. Comp. Stat. 1887; = 368. 
re-en. Sec, 2702, C. Civ. Proc. 1895; re-en. 34 C.J.S. Exeeutors and Administrators 


Sec. 7593, Rev. C. 1907; re-en. Sec. 10242,  ¢¢ 599, 601. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1570. 


91-3034. (10243) Administrator and executor liable for misconduct in 
sale. If there is any neglect or misconduct in the proceedings of the 
executor in relation to any sale, by which any person interested in the 
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estate suffers damage, the party aggrieved may recover the same in an 
action upon the bond of the executor or administrator, or otherwise. 


History: En. Sec. 219, p. 299, L. 1877; 
re-en. Sec. 219, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 219, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2703, C. Civ. Proc. 1895; re-en. 
Sec. 7594, Rev. C. 1907; re-en. Sec. 10243, 


bond is required on the sale of such prop- 
erty, the qualifying bond is jointly liable 
with it for the proceeds. Swanberg v. Na- 
tional Surety Co., 86 M 340, 355, 283 P 
761. 


BR. GC. M. 1921. Cal. C. Civ. Proc. Sec. 1571. 
References 


Liability on Qualifying Bond Montgomery v. Gilbert, 77 F 2a 39. 

The general or qualifying bond of an 
administrator may in any case be wholly 
responsible for the proceeds of the sale of 
real property of his estate, in contempla- 
tion of the statutes which form a part of 
the contract, and even where an additional 


Collateral References 


Executors and Administrators€=391. 
34 C.J.S. Executors and Administrators 
§§ 661, 663-666, 


91-3035. (10244) Fraudulent sales. Any executor or administrator who 
fraudulently sells any real estate of a decedent, contrary to or otherwise 
than under the provisions of this chapter, is liable in double the value of 
the land sold, as liquidated damages, to be recovered in an action by the 
person having an estate of inheritance therein. 


History: En. Sec. 220, p. 299, L. 1877; Sec. 7595, Rev. C. 1907; re-en. Sec. 10244, 
re-en. Sec. 220, 2nd Div. Rev. Stat. 1879; R.C.M. 1921. Cal. C. Civ. Proc. Sec. 1572. 
re-en. Sec. 220, 2nd Div. Comp. Stat. 1887; 


re-en. Sec, 2704, C. Civ. Proc. 1895; re-en. References 


Montgomery v. Gilbert, 77 F 2d 39. 


91-3036. (10245) Limitation of actions for vacating sale, etc. No ac- 
tion for the recovery of any estate sold by an executor or administrator, 
under the provisions of this chapter, can be maintained by any heir or 
other person claiming under the decedent, unless it be commenced within 
three years next after the settlement of the final account of the executor 
or administrator. An action to set aside the sale may be instituted and 
maintained at any time within three years from the discovery of the fraud, 
or other grounds upon which the action is based. 


History: En. Sec. 221, p. 299, L. 1877; 
re-en. Sec, 221, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 221, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2705, C. Civ. Proc. 1895; re-en. 
Sec. 7596, Rev. C. 1907; re-en. Sec. 10245, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1573. 


pired, but within the three-year period 
after reaching his majority (section 91- 
3037), was not barred. Lamont v. Vinger, 
61 M 530, 536 et seq., 202 P 769. 


References 


4 
Recovery of Boal Procarty startle Montgomery v. Gilbert, 77 F 2d 39. 
An action to recover real property sold 
by an administrator under an alleged void 
order of sale, brought after the limitation 
prescribed by this section, within which an 
heir must commence his action had ex- 


Collateral References 


Executors and Administrators€=380 (2). 
34 C.J.S. Executors and Administrators 
§§ 614, 617, 624. 


91-3037. (10246) To what cases preceding section not to apply. The 
preceding section shall not apply to minors or others under any legal 
disability to sue at the time when the right of action first accrues; but 
all such persons may commence an action at any time within three years 
after removal of the disability. 


History: En. Sec. 222, p. 300, L. 1877; 
re-en. Sec. 222, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 222, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2706, C. Civ. Proc. 1895; re-en. 
Sec. 7597, Rev. C. 1907; re-en. Sec. 10246, 
R. C, M. 1921. Cal. C. Civ. Proc. Sec. 1574, 
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Recovery of Real Property by Heir 


An action to recover real property sold 
by an administrator under an alleged void 
order of sale, brought after the limitation 
prescribed by section 91-3036, within 
which an heir must commence his action 
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period after reaching his majority (this 
section), was not barred. Lamont v. Vin- 
ger, 61 M 530, 536 et seq., 202 P 769. 
References 
Montgomery v. Gilbert, 77 F 2d 39. 


had expired, but within the three-year 


91-3038. (10247) Account of sale to be returned. When a sale has 
been made by an executor or administrator of any property of the estate, 
real or personal, he must return to the court or judge, within thirty days 
thereafter, an account of sales, verified by his affidavit. If he neglects to 
make such return, he may be punished by attachment, or his letters may 
be revoked, one day’s notice having been first given him to appear and 
show cause why such attachment should not issue, or such revocation should 
not be made. 


History: En: Sec. 223, p. 300, L. 1877; 
re-en. Sec. 223, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 223, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2707, C. Civ. Proc. 1895; re-en. 
Sec. 7598, Rev. C. 1907; re-en. Sec. 10247, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1575. 


Collateral References 


Exeecutors and Administrators€ 374, 
34 C.J.S. Executors and Administrators 
§ 606. 


References 
In re Rinio’s Estate, 93 M 428, 432, 19 P 
2d 322. 
91-3039. (10248) Executor, etc, not to be purchaser. No executor 


or administrator must, either directly or indirectly, purchase any property 
of the estate he represents, nor must he be interested in any sale. 


History: En. Sec. 224, p. 300, L. 1877; 
re-en. Sec. 224, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 224, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2708, C. Civ. Proc. 1895; re-en. 
Sec. 7599, Rev. C. 1907; re-en. Sec. 10248, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1576. 


Collateral References 


Executors and Administrators@-115, 
144, 163, 365. 

33 C.J.S. Executors and Administrators 
§§ 239-241, 288; 34 CJ.S, Executors and 
Administrators § 599. 

21 Am. Jur. 730, Exeeutors and Admin- 
istrators, § 622 et seq. 


CHAPTER 31 


MORTGAGING AND LEASING REAL ESTATE 


Section 91-3101. Judge may empower administrator, executor or guardian to mortgage, 


option, lease or sell real estate. 


91-3102. Manner of obtaining authority to mortgage—petition, contents and 
filing. 

91-3103. Order to show cause. 

91-3104. Service and publication of order. 

91-3105. Hearing on application to mortgage—order of court directing loan. 

91-3106. Execution and delivery of promissory notes and mortgages—recording 
of copy of order. 

91-3107. Effect of mortgage—jurisdiction of court—irregularity not to in- 
validate—deficiency judgment. 

91-3108. Leasing—procedure to procure order—provisions and terms—execu- 
tion—effect. 

91-3109. Manner of obtaining authority for sale of or for option to purchase 
mining property. 

91-3101. (10249) Judge may empower administrator, executor or 


guardian to mortgage, option, lease or sell real estate. Whenever, in any 
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estate now being administered, or that may hereafter be administered, or 
in any guardianship proceeding now pending, or that may hereafter be 
pending, it shall appear to the district court, or to a judge thereof, to be 
for the advantage of the estate to raise money upon a note or notes, to 
be secured by a mortgage of the real property of any decedent, or of a 
minor, or of an incompetent person, or any part thereof, or to make a 
lease of said real property, or any part thereof, or to agree to sell or 
give an option to purchase a mining claim, or mining claims, or real 
property worked as a mine, or an undivided interest in real property, the 
court or judge, as often as occasion therefor shall arise in the administration 
of any estate or in the course of any guardianship matter, may, on a 
petition, notice, and hearing as provided in this chapter, authorize, em- 
power and direct the executor or administrator, or guardian of such minor 
or incompetent person, to mortgage such real property, or any part thereof, 
and to execute a note or notes to be secured by such mortgage, or to lease 
such real estate, or any part thereof, or to enter into an agreement to sell 
such real estate, or any part thereof, or to give an option to purchase such 
real property or any part thereof. The proceedings to be taken to obtain 
an order to enter into an agreement for the sale of or for an option to 
purchase a mining claim or claims or real property worked as a mine, 
and the effect thereof, shall be as provided in section 91-3109, and the 
provisions of said section in so far as applicable shall also govern the pro- 
ceedings to be taken to obtain an order to enter into an agreement for the 
sale of or for an option to purchase an undivided interest in real property 
and the effect thereof. 

History: En. Sec. 2720, C. Civ. Proc. 
1895; re-en. Sec. 7600, Rev. C. 1907; amd. 
Sec. 1, Ch. 187, L. 1919; amd. Sec. 1, Ch. 


18, L. 1921; re-en. Sec. 10249, R. C. M. 
1921; amd. Sec. 1, Ch. 170, L. 1941. Cal. 


according to its terms. State ex rel. 
Shields v. District Court, 24 M 1, 10, 60 
P 489. 


Lease or Mortgage to Pay Debts 


C. Civ. Proc. Sec. 1577. 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to this chapter, see M. R. Civ. 
P., Rule 81(a) and Table A, 


Court Cannot Abrogate a Lease Regular 
in All Respects for a More Favorable One 


The district court has no power, against 
the objection of the person designated in 
an order as the lessee, to revoke an order 
directing the executor to lease land to 
such person at a fixed rental, where he has 
accepted and complied with the condi- 
tions of the order, though the executor 
has subsequently had a more favorable 
offer. State ex rel. Shields v. District 
Court, 24 M 1, 12, 60 P 489. 


Lease Must Be Made According to the 
Terms of the Court Order 


After the district court has made an 
order directing an executor to make a par- 
ticular lease specified in the order, no dis- 
cretion is left to the executor; the duty is 
obligatory upon him to carry out the order 


When necessary to pay the debts of an 
estate it is the duty of the administrator 
to take the requisite steps for that pur- 
pose under either of the three methods 
provided by sections 91-2801, 91-2802, 91- 
3001, or this section. Swanberg v. Na- 
tional Surety Co., 86 M 340, 356, 283 P 
761. 


Parties to Lease Must Be before Court 


Upon an application for leave to exe- 
cute a lease to a certain person, the dis- 
trict court cannot grant a lease to other 
parties who are not before it. State ex 
rel. Shields v. District Court, 24 M 1, 12, 
60 P 489. 


The district court cannot, of its own 
motion, without any application, notice, or 
hearing, grant a lease to any person mak- 
ing it known that a lease is desired. State 
ex rel, Shields v. District Court, 24 M 1, 
12, 60 P 489. 


Power of Court to Modify Terms of 
Lease 

The district court has power to modify 
an order, previously made, as to the 
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amount of rental, where the executor and Collateral References 

the lessees have agreed to the modifica- pe 

PAM Giatecex rel. Shields +. District Ae ehh ad and AdministratorsC=398, 
Court, 24 M 1, 11, 60 P 489. 33 C.J.S. Executors and Administrators 


Power to Lease § 297; 34 C.J.S. Executors and Adminis- 
trators § 654. 


The district court has authority to enter 21 vet ; a 
an order directing an executor to make a ee RoeS OL eas RC Geeptn CES ONL e. 
lease of his decedent’s lands for the term : } 


and rental and to the parties specified in Character of claims or obligations con- 
the order. State ex rel. Shields v. Dis- templated by statute expressly empower- 
trict Court, 24 M 1, 9, 60 P 489. ing executors, administrators, or guardians 
i rGienens to borrow money. 85 ALR 215. 
Lamont v. Vinger, 61 M 530, 542; 202 
P7609; 


91-3102. (10250) Manner of obtaining authority to mortgage—petition, 
contents and filing. To obtain an order to mortgage such realty, the pro- 
ceedings to be taken and the effect thereof must be as follows: 

The executor, administrator, or any person interested in the estate may 
file a verified petition showing: The particular purpose or purposes for 
which it is proposed to make the mortgage, which shall be either to pay the 
debts, legacies, or charges of administration, or to pay, reduce, extend, or 
renew some lien or mortgage already subsisting on said realty, or some part 
thereof, and to pay, reduce, extend or renew the payment of the promissory 
note secured by such lien or mortgage; a statement of the debts, legacies, 
charges of administration, liens, or mortgages to be paid, reduced, extended, 
or renewed, as the case may be; the advantage that may accrue to the 
estate from raising the required money by mortgage, or providing for 
the payment, reduction, extension, or renewal of the subsisting liens, or 
mortgages, as the case may be; the amount to be raised, with a general 
description of the property proposed to be mortgaged; and the names of 
the legatees and devisees, if any, and of the heirs of the deceased, so far as 
known to the petitioner. 


History: En. Sec. 2721, C. Civ. Proc. Collateral References 
1895; re-en. Sec. 7601, Rev. C. 1907; re-en. Executors and Administrators€=332 et 
mec, 10250; KR. C. M. 1921; amd. Sec. 1, seq., 398. 
Ch. 62, L. 1955. Cal. C. Civ. Proc. Sec. 34 C.J.S. Exeeutors and Administrators 
1578. §§ 556 et seq., 654 et seq. 

References 

Lamont v. Vinger, 61 M 530, 542, 202 P 
769. 


91-3103. (10251) Order to show cause. Upon filing such petition an 
order must be made by the court or judge, requiring all persons interested 
in the estate to appear before the court or judge, at a time and place 
specified, not less than fifteen (15) nor more than thirty (30) days there- 
after, then and there to show cause why the realty (briefly indicating it), 
or some part thereof, should not be mortgaged for the amount mentioned 
in the petition (stating such amount), or such lesser amount as to the 
court or judge shall seem meet, and referring to the petition on file for 
further particulars. 

History: En. Sec. 2721, C. Civ. Proc. Ch. 70, L. 1927. Cal. C. Civ. Proc. Sec. 


1895; re-en. Sec. 7601, Rev. C. 1907; re-en. 1578. 
Sec. 10251, R. C. M. 1921; amd. Sec. 1, 
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91-3104. (10252) Service and publication of order. The order to show 
cause may be personally served on the persons interested in the estate, 
at least ten (10) days before the time appointed for hearing the petition, 
or it may be published once a week for two (2) successive weeks in such 
newspaper published in the county, as the court or judge shall direct. If 
all persons interested in the estate join in the petition or signify in writing 
their assent thereto, the notice may be dispensed with, and the hearing 
may be had at any time; provided, further, that if such petition is for the 
purpose of extending or renewing any mortgage already subsisting on said 
realty, or on some part thereof, and the court finds such extension or re- 
newal necessary or to the best interests of the estate, the court may make 
an order authorizing the extension or renewal of such mortgage without 
notice. 

History: En. Sec. 2721, C. Civ. Proc. 
1895; re-en. Sec. 7601, Rev. C. 1907; re-en. 
Sec. 10252, R. C. M. 1921; amd. Sec. 2, 

91-3105. (10253) Hearing on application to mortgage—order of court 
directing loan. At the time and place appointed in the order to show cause, 
or at such other time and place to which the hearing may be postponed (the 
power to make all needful postponements being hereby vested in the court 
or judge), having first received satisfactory proof of personal service or 
publication of the order to show cause, the court or judge must proceed 
to hear the petition and any objections that may be filed or presented 
thereto. Upon such hearing, witnesses may be compelled to appear and 
testify, in the manner, and with like effect, as in other cases; and if, after 
a full hearing, the court or judge is satisfied that it will be for the 
advantage of the estate to mortgage the whole, or any portion, of the real 
estate, an order must be made authorizing, empowering, and directing 
the executor or administrator, or the guardian of such minor or incom- 
petent person, to make such mortgage, and a promissory note or notes 
to the lender, for the amount of the loan to be secured by said mortgage; 
the order may direct that a lesser amount than that named in the petition 
be borrowed, and may prescribe the maximum rate of interest, and the 
period of the loan, and require that the interest, and the whole or any 
part of the principal be paid, from time to time, out of the whole estate, 
or any part thereof, and that any buildings on the premises to be mortgaged 
shall be insured for further security of the lender, and the premiums paid 
from any moneys in the estate. 


Ch. 70, L. 1927. Cal. C. Civ. Proc. Sec. 
1578. 


History: En. Sec. 2721, C. Civ. Proc. 
1895; re-en. Sec. 7601, Rev. C. 1907; amd. 
Sec. 2, Ch. 187, L. 1919; re-en. Sec. 10253, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1578. 


Judge’s Duty to Protect Heirs although 
No Objection Presented—Disqualified 
Where Interested 

In an action to set aside a mortgage, 
and the order purporting to authorize ad- 
ministratrix to execute the same, wherein 
it was contended that the judge was a 


91-3106. 


stockholder, director and vice-president of 
the mortgagee bank, held, that the order 
was void excepting as against enforce- 
ment by bank and against heirs not join- 
ing in the petition, because the judge was 
disqualified by reason of his interest in 
action, and in making the order was re- 
quired to determine the amount borrowed, 
property to be mortgaged under this sec- 
tion, and to protect the heirs even in the 
absence of objections. Gaer v. Bank of 
Baker, 111 M 204, 208, 107 P 2d 877. 


(10254) Execution and delivery of promissory notes and mort- 


gages—recording of copy of order. After the making of the order to 
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mortgage, the executor or administrator, or the guardian of a minor or 
incompetent person, shall execute and deliver a promissory note or notes 
for the amount and period specified in the order, and shall execute, acknowl- 
edge, and deliver a mortgage of the premises, setting forth in the mortgage 
that it is made by authority of the order, and giving the date of such 
order. A certified copy of the order shall be recorded in the office of the 
county recorder of every county in which the encumbered land, or any 
part thereof, lies. The note or notes and the mortgage shall be signed by 
the executor, administrator, or guardian as such, and shall create no per- 
sonal liability against the person or persons so signing. 


History: En. Sec. 2721, C. Civ. Proc. Sec. 3, Ch. 187, L. 1919; re-en. Sec. 10254, 
1895; re-en. Sec. 7601, Rev. C. 1907; amd. R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1578. 


91-3107. (10255) Effect of mortgage—jurisdiction of court—irregu- 
larity not to invalidate—deficiency judgment. Every mortgage so made 
shall be effectual to mortgage and hypothecate all the right, title, interest, 
and estate which the decedent had in the premises described therein, at 
the time of his death, and any right, title, or interest in said premises, 
acquired by his estate, by operation of law, or otherwise, since the time of 
his death. Jurisdiction of the court to administer the decedent’s estate 
shall be effectual to vest such court and judge with jurisdiction to make 
the order for the mortgage, and such jurisdiction shall conclusively inure 
to the benefit of the mortgagee named in the mortgage, his heirs and 
assigns. No irregularity in the proceedings shall impair or invalidate the 
same, or the mortgage given in pursuance thereof; and the mortgagee, his 
heirs and assigns, shall have and possess the same rights and remedies on 
the mortgage, as if it had been made by the decedent prior to his death. 
Upon any foreclosure, if the proceeds of the encumbered property are 
insufficient to pay the mortgage, no judgment or claim for any deficiency 
of such proceeds, to satisfy the mortgage, or the costs or expenses of sale, 
shall be had or allowed, except in cases where the mortgage was given to 
pay, reduce, extend, or renew a lien or mortgage subsisting on the realty, 
or some part thereof, at the time of the death of the decedent, and the 
indebtedness secured by such lien or mortgage was an allowed and approved 
claim against his estate. The part of the indebtedness remaining unsatisfied 
must be classed and paid with other demands against the estate, as pro- 
vided in sections 91-3601 to 91-3611, with respect to mortgages subsisting 
at the time of death. 


History: En. Sec. 2721, C. Civ. Proc. Sec, 10255, R. C. M. 1921. Cal. C. Civ. 
1895; re-en. Sec. 7601, Rev. C. 1907; re-en. Proc. Sec. 1578. 


91-3108. (10256) Leasing—procedure to procure order—provisions and 
terms—execution—effect. To obtain an order to lease the realty, the pro- 
ceedings to be taken and the effect thereof shall be as follows: 

1. The executor, administrator, or any person interested in the estate, 
may file a verified petition showing: The advantage or advantages that 
may accrue to the estate from giving a lease; a general description of 
the property proposed to be leased; the term, rental, and general eondi- 
tions of the proposed lease; and the names of the legatees and devisees, 
if any, and of the heirs of the deceased, so far as known to the petitioner. 
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2. Upon filing such petition an order must be made by the court or 
judge, requiring all persons interested in the estate to appear before the 
court or judge, at a time and place specified, not less than two nor more 
than four weeks thereafter, then and there to show cause why the realty 
(briefly indicating it) should not be leased for the period (stating it), at 
the rental mentioned in the petition (stating it), and referring to the pe- 
tition on file for further particulars. 


3. The order to show cause must be personally served on the persons 
residing in the county interested in the estate, at least ten days before the 
time appointed for hearing the petition, or be published for two successive 
weeks in a newspaper of general circulation published in the county. 


4. At the time and place appointed in the order to show cause, or such 
other time and place to which the hearing may be postponed, the court 
or judge having first received satisfactory proof of personal service or 
publication of the order to show cause, must proceed to hear the petition, 
and any objections that may be filed or presented thereto. Upon such 
hearing, witnesses may be compelled to attend and testify in the same 
manner and with like effect as in other cases, and the court or judge 
may, in its or his discretion, appoint one or more, not exceeding three, dis- 
interested persons to appraise the rental value of the premises, and direct 
that a reasonable compensation for their services, not to exceed five dol- 
lars per day, be paid by the estate. If, after a full hearing, the court or 
judge is satisfied that it will be for the advantage of the estate to lease 
the whole or any portion of the real estate, an order must be made au- 
thorizing, empowering, and directing the executor or administrator to make 
such lease. The order may prescribe the minimum rental to be received 
for the premises, and the period of the lease, which must in no case be 
longer than for ten years, except that a lease or contract providing for the 
exploration of the premises for oil, gas or hydrocarbons may provide for a 
term of ten years and for as long thereafter as oil, gas or hydrocarbons 
shall be produced in commercial quantities, and may prescribe the other 
terms and conditions of such lease. 


5. After the making of the order to lease, the executor or administrator 
must execute, acknowledge, and deliver a lease of the premises, for the 
rent, and period, and with the conditions specified in the order, such lease 
before it shall become effective shall be approved by the court or judge 
thereof before delivery, setting forth in the lease that it is made by author- 
ity of the order, and giving the date of such order. A certified copy of the 
order shall be recorded in the office of the county clerk of every county 
in which the leased land, or any portion thereof, lies. 


6. Every lease so made shall be effectual to demise and let, at the rent, 
for the term, and upon the conditions prescribed therein, the premises 
described therein. Jurisdiction of the court to administer the decedent’s 
estate shall be effectual to vest such court and judge with jurisdiction to 
make the order for the lease, and such jurisdiction shall conclusively in- 
ure to the benefit of the lessee, his heirs and assigns. No omission, error, 
or irregularity in the proceedings impairs or invalidates the same, or the 
lease made in pursuance thereof. 
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History: En. Sec. 2722, ©. Civ. Proc. 
1895; re-en. Sec. 7602, Rev. C. 1907; re-en. 
Sec. 10256, R. C. M. 1921; amd. Sec. Wp. 
Ch. 113, Te 1923; amd. Sec. Lee Cho 166, 
L. 1953. Cal. C. Civ. Proc. Sec. 1579. 


Verified Petition Required 


The error, omission, or irregularity, re- 
ferred to in subdivision 6 of this section, 
does not warrant dispensing with a veri- 
fied petition by some authorized person, 
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and notice to all parties interested, and 
an order made without such formalities is 
void. State ex rel. Shields v. District 
Court, 24 M 1, 18, 60 P 489, 


Collateral References 


Executors and Administrators¢=339 et 
seq., 399. 

33 C.J.S. Executors and Administrators 
§ 297; 34 C.J.S. Executors and Administra- 
tors §§ 568, 569, 573 et seq. 


91-3109. (10256. 1) Manner of obtaining authority for sale of or for 
option to purchase mining property. To obtain an order to enter into an 
agreement for the sale of, or for an option to purchase, a mining claim 
or claims, or real property worked as a mine, the proceedings to be taken 
and the aude thereof shall be as follows: 


1. The executor, administrator, or guardian of a minor or of an 
incompetent person, or any person interested in the estate of such decedents, 
minors, or incompetent persons, may file a verified petition showing: The 
advantage or advantages that may accrue to the estate from entering into 
such agreement or option; a general description of the property to be 
affected by the proposed agreement or option; the terms and general con- 
ditions of the proposed agreement or option; and the names of the legatees 
and devisees, if any, and of the heirs of the deceased, or the minor or 
of the incompetent person, so far as known to the petitioner. 

2. Upon filing such petition an order shall be made by the court or 
judge requiring all persons interested in the estate to appear before the 
court or judge at a time and place specified, not less than two (2) or more 
than four (4) weeks thereafter, then and there to show cause why an 
agreement for the sale, or an option for the purchase of the realty should 
not be made, and referring to the petition on file for further particulars. 

3. The order to show cause must be personally served on the persons 
interested in the said estate, who are residing in the county, at least ten 
(10) days before the time appointed for hearing the petition, or be pub- 
lished once a week for two (2) consecutive weeks in a newspaper of 
general circulation published in the county, and if there is none, then in 
some newspaper of general circulation in an adjoining county. 

4, At the time and place appointed to show cause, or at such other 
time and place to which the hearing may be postponed, the court or judge 
having first received satisfactory proof of personal service or publication 
of the order to show cause, must proceed to hear the petition, and any 
objections that may have been filed or presented thereto. If, after a full 
hearing, the court or judge is satisfied that it will be for the advantage or 
best interest of the estate to enter into the proposed agreement for the 
sale, or option for the purchase, of the mines or real property worked as 
a mine, an order must be made authorizing, empowering and directing the 
executor, administrator or guardian to make such agreement or option to 
purchase. The order may prescribe the terms and conditions of such agree- 
ment or option to purchase. The court or judge may, at the time of making 
said order authorizing such agreement to sell or option to purchase, fix the 
amount of bond to be given by the executor, administrator or guardian, 
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and may provide for the payment into court of the proceeds from said 
agreement to sell or option to purchase, and that the said executor, admin- 
istrator, or guardian shall give the bond required before obtaining an 
order of the court for the payment to him of such proceeds from said agree- 
ment to sell or option to purchase. 

5. After the making of the order to enter into said agreement or option 
to purchase, the executor, administrator or guardian shall execute, acknowl- 
edge and deliver an agreement or option to purchase containing the con- 
ditions specified in the order, setting forth in the agreement or option to 
purchase that it is made by authority of the order, and giving the date 
of such order. A certified copy of such order shall be recorded in the office 
of the county recorder of every county in which the land affected by the 
agreement or option to purchase, or any portion thereof, is situated. If the 
party of the second part to said agreement to sell or option to purchase 
neglects or refuses to comply with the terms of the agreement to sell or 
option to purchase, the court may, on motion of the executor, administrator 
or guardian, and after notice to the said party of the second part, order 
such agreement to sell or option to purchase canceled. 


6. The executor, administrator or guardian, after the terms of said 
agreement to sell, or said option to purchase, have been complied with by 
the party of the second part thereto, and all payments mentioned in the 
same have been made according to the terms of said agreement to sell 
or option to purchase, must make a return of his proceedings to the court, 
which must be filed in the office of the clerk at any time subsequent to 
the compliance with said conditions and the making of said payments. 
A hearing upon the return of the proceedings may be asked for in the 
return or by petition subsequently, and thereupon the clerk must fix the 
day of the hearing, of which notice of at least ten (10) days must be given 
by the clerk, by notices posted in three (38) public places in the county, 
or by publication in a newspaper, and must briefly indicate the land or 
lands mentioned in the agreement to sell or option to purchase and must 
refer to the return for further particulars. Upon the hearing, the court 
must examine the return and witnesses in relation to the same. 

If it appears to the court that the terms of the said agreement to sell 
or option to purchase, including all payments to be made, have been 
complied with, the court must make an order confirming the sale, and 
directing the conveyances to be executed. The sale, from that time, is 
confirmed and valid, and a certified copy of the order confirming it and 
directing conveyances to be executed, must be recorded in the office of 
the recorder of every county in which the land sold, or any part thereof, is 
situated. 

Conveyances must thereupon be executed to the purchaser by the execu- 
tor, administrator or guardian, and they must refer to the orders of the 
eourt authorizing and confirming the sale of the property of the estate, 
and directing conveyances thereof to be executed and to the record of 
the order of confirmation in the office of the county recorder, either by the 
date of such recording, or by the date, volume, and page of the record, 
and such reference shall have the same effect as if the orders were at 
large inserted in the conveyance. Conveyances so made convey all the right, 
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title, interest, and estate of the decedent, in the premises, at the time of 
his death; if prior to the sale, by operation of law or otherwise, the estate 
has acquired any right, title or interest in the premises, other than or in 
addition to that of the decedent at the time of his death, such right, title 
or interest also passes by such conveyances. 

History: En. Sec. 2, Ch. 170, L. 1941. 


CHAPTER 32 


GENERAL POWERS AND DUTIES OF EXECUTORS AND 
ADMINISTRATORS 


Section 91-3201. Executors or administrators to take possession of the entire estate. 


91-3202. Exeecutors and administrators may sue and be sued. 

91-3203. May maintain actions for waste, conversion and trespass. 

91-3204. Executor and administrator may be sued for waste, trespass or conver- 
sion of decedent. 

91-3205. Surviving partner to settle up business—interest therein to be ap- 
praised—account to be rendered. 

91-3206. Actions on bond of executor or administrator may be brought by 
another administrator. 

91-3207. What executors are not parties to actions. 

91-3208. May compound. 

91-3209. Recovery of property fraudulently disposed of by testator. 

91-3210. When executor or administrator to sue, as provided in preceding 
section. 

91-3211. Disposition of estate recovered. 

91-3212. Chattel mortgages, power of representative or guardian to make. 

91-3201. (10257) Executors or administrators to take possession of the 


entire estate. The executor or administrator must take into his possession 
all the estate of the decedent, real and personal, and collect all debts due 
to the decedent or to the estate. For the purpose of bringing suits to quiet 
title, or for partition of such estate, the possession of the executors or 
administrators is the possession of the heirs or devisees; such possession 
by the heirs or devisees is subject, however, to the possession of the executor 
or administrator, for the purposes of administration, as provided in this 
Title. 


History: En. Sec. 225, p. 300, L. 1877; Excuse for Failure to Collect Debt 


re-en. Sec. 225, 2nd Div. Rev. Stat. 1879; 
re-en. Sec, 225, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2730, C. Civ. Proc. 1895; re-en. 
Sec. 7603, Rev. C. 1907; re-en. Sec. 10257, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1581. 


Cross-Reference 


Apprentices, authority to bind children, 
sec. 10-303. 


Ejectment of Trespasser 


An administrator has a right to the pos- 
session of the real estate of the decedent 
of whose estate he is administrator, and 
may bring ejectment in his own name as 
administrator, for the possession of the 
same, against a trespasser. Black v. Story, 
7 M 238, 242, 14 P 703. See also In re 
Higgins’ Estate, 15 M 474, 485, 39 P 506; 
Kohn v. MeKinnon, 90 F 623, 626. 


An administrator may not excuse his 
failure to collect a debt due to the estate 
of his decedent by reliance upon the advice 
of an attorney that an attempt to collect 
would result in litigation and delay in 
settlement of the estate. Scott v. Tuggle, 
74 M 476, 484, 241 P 229. 


Loss of Assets 


Where a defaulting vendee of farm lands 
in consideration of being permitted to re- 
main in possession agreed in writing to 
give the vendor a promissory note se- 
cured by a crop mortgage for moneys due, 
an equitable lien was created though 
neither note nor mortgage were ever 
given, which lien the administrator of the 
estate of the vendor, knowing of its exist- 
ence, was in duty bound to collect, if 
possible, and for his failure to attempt to 
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collect he was chargeable in his account 
for the resulting loss. Scott v. Tuggle, 
74 M 476, 484, 241 P 229, 


Retention of Legacy from Debtor to 
Estate 


It is the right and duty of executors 
and administrators to retain a legacy or 
distributive share from a debtor to the 
estate and apply it to the indebtedness, 
and this right is superior to the claim of 
a ereditor of the legatee, even though such 
claim has been reduced to judgment. 
Hustad v. Reed, 133 M 211, 321 P 2d 1083, 
1088. 


References 
Tyler v. Tyler, 50 M 65, 72, 144 P 1090; 
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In re Dolenty’s Estate, 53 M 33, 39, 161 P 
524; Mayger v. St. Louis Min. & Mill. Co., 
68 M 492, 500, 219 P 1102; In re Brad- 
field’s Estate, 69 M 247, 260, 221 P 531; 
In re Jennings’ Estate, 74 M 449, 455, 241 
P 648; Swanberg v. National Surety Co., 
86 M 340, 358, 283 P 761. 


Collateral References 


Executors and Administrators@—86, 130, 
154 et seq.; Partition©-19 et seq.; Quiet- 
ing Title@-12. 

33 C.J.S. Executors and Administrators 
§§ 168 et seq., 257, 300; 68 C.J.S. Parti- 
tion §§ 56, 74; 74 CJ.S. Quieting Title 
§§ 53, 54. 

21 Am. Jur. 485, Executors and Admin- 
istrators, § 205 et seq. 


(10258) Executors and administrators may sue and be sued. 


Actions for the recovery of any property, real or personal, or for the 
possession thereof, and all actions founded upon contracts, may be main- 
tained by or against executors and administrators, in all cases in which 
the same might have been maintained by or against their respective testators 


or intestates. 


History: En. Sec. 226, p. 300, L. 1877; 
re-en. Sec. 226, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 226, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2731, C. Civ. Proc. 1895; re-en. 
Sec. 7604, Rev. C. 1907; re-en. Sec. 10258, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1582. 


Action to Recover Real Property 


The right given to an administrator by 
this section, to maintain an action for the 
recovery of real property of his intestate 
(if applicable to an action to recover prop- 
erty sold by him under an order of sale), 
is not exclusive, section 91-2210 conferring 
the same right upon the heirs. Lamont v. 
Vinger, 61 M 530, 537, 202 P 769. 

An executor cannot be foreed to bring 
suit to recover possession of property 
claimed to be part of the estate unless 
necessity therefor for administrative pur- 
poses exists; hence where devisees peti- 
tioned for the removal of executors for 
failing to inventory a parcel of realty 
claimed by the devisees to be part of the 
estate and have others appointed in their 
place who would take action, and the rec- 
ord did not show that there were debts 
or claims unpaid or that the possession of 
the property was necessary to a proper dis- 
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charge of the duty of the executors in ad- 
ministering the estate, the court properly 
refused to order their removal. In re Des- 
champs’ Estate, 65 M 207, 215, 212 P 512. 


References 


Bielenberg v. Higgins, 85 M 56, 68, 277 
P 631; Swanberg v. National Surety Co., 
86 M 340, 353, 283 P 761; Langston v. 
Currie, 95 M 57, 72, 26 P 2d 160; Murch v. 
Fellows, 118 M 461, 167 P 2d 842, 843. 


Collateral References 


Exeeutors and Administrators€420. 

34 C.J.S. Exeecutors and Administrators 
§ 688. 

21 Am. Jur. 495, Executors and Admin- 
istrators, §§ 222, 223. 


Guaranty, enforcement by heirs, execu- 
tors, or administrators. 41 ALR 2d 1243. 

Power of public administrator as to 
maintenance and defense of actions. 56 
ALR 2d 1192. 

Right to bring suit, as between executor 
and remaindermen, as affected by delivery 
or distribution to life tenant or assent by 
executor to his possession or to the life 
interest. 68 ALR 2d 1107. 


(10259) May maintain actions for waste, conversion and tres- 


pass. Executors and administrators may maintain actions against any 
person who has wasted, destroyed, taken, or carried away, or converted 
to his own use, the goods of their testator or intestate, in his lifetime. They 
may also maintain actions for trespass committed on or damage to the 
real estate of the decedent in his lifetime. 


History: En. Sec. 227, p. 300, L. 1877;  re-en. Sec. 227, 2nd Div. Comp. Stat. 1887; 
re-en., Sec, 227, 2nd Div. Rev. Stat. 1879; re-en. Sec. 2732, C. Civ. Proc. 1895; re-en, 
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Sec. 7605, Rev. C. 1907; re-en. Sec. 10259, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1583. 


Collateral References 


Executors and Administrators€=426. 
33 C.J.S. Executors and Administrat 
References peed! 
in echr) Sp wae §§ 123, 124, 253-258, 267, 300; 34 CJS. 
wanberg v. National Surety Co., 86 M  Hxeeutors and Administrators § 692. 


340, 356, 283 P 761. 21 Am. Jur. 495, Executors and Admin- 
istrators, §§ 222-224, 

91-3204. (10260) Executor and administrator may be sued for waste, 
trespass or conversion of decedent. Any person or his personal representa- 
tive may maintain an action against the executor or administrator of any 
testator or intestate who, in his lifetime, has wasted, destroyed, taken, or 
carried away, or converted to his own use, the goods or chattels of any 
such person, or committed any trespass on the real estate of such person. 


History: En. Sec. 228, p. 301, L. 1877; Wrongful Appointment of Receiver 
re-en. Sec. 228, 2nd Div. Rev. Stat. 1879; A cause of action for damages for 


re-en. Sec. 228, 2nd Div. Comp. Stat. 1887; = wrongfully procuring the appointment of a 
re-en. Sec. 2733, C. Civ. Proc. 1895; re-en. receiver survives against the executor of 
Sec. 7606, Rev. C. 1907; re-en. Sec. 10260, . decedent wrongdoer. Thornton-Thomas 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1584. wWereantile Co. v. Bretherton, 32 M 80, 89, 


SO E10. 


91-3205. (10261) Surviving partner to settle up business—interest 
therein to be appraised—account to be rendered. When a partnership 
exists between the decedent, at the time of his death, and any other person, 
the surviving partner has the right to continue in possession of the partner- 
ship, and to settle its business, but the interest of the decedent in the part- 
nership must be included in the inventory, and be appraised as other 
property. The surviving partner must give a bond, with sufficient sureties, 
in favor of the executor or administrator, in a sum at least equal to the 
value of the interest of the deceased partner in the property of the part- 
nership. The amount of said bond must be fixed and the bond approved by 
the judge. In ease he fails to give such bond, the court or judge may compel 
its execution by attachment or other proper order. The surviving partner 
must settle the affairs of the partnership without delay, and account with 
the executor or administrator, and pay over such balances as may from 
time to time be payable to him, in right of the decedent. Upon the applica- 
tion of the executor or administrator, the court or judge may, whenever 
it appears necessary, order the surviving partner to render an account, 
and in ease of neglect or refusal may, after notice, compel it by attachment ; 
and the executor or administrator may maintain against him any action 
which the decedent could have maintained. The surviving partner is a 
trustee of the estate or interest of the deceased partner in the property of 
the partnership, for every purpose, and the court or judge may require 
the surviving partner to account at any time. 


History: En. Sec. 229, p. 301, L. 1877; 
re-en. Sec. 229, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 229, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 1, p. 146, L. 1889; amd. Sec. 
2734, C. Civ. Proc. 1895; re-en. Sec. 7607, 
Rev. C. 1907; re-en. Sec. 10261, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1585. 


Action against Partner for Accounting 
—Circumstances under Which Defenses of 
Statute of Limitations or Laches Not 
Available 

One of two copartners in the livestock 
business died in 1903. By his will he re- 
served to his wife a life estate in all his 
property. The remaindermen and_ the 
widow agreed that the business should be 
continued as theretofore, thus creating a 
new partnership between the surviving 
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partner and the widow. The executor 
acted until his death in 1918; no successor 
was appointed. The widow died in 1929. 
The district court dismissed an action 
thereafter brought to secure an account- 
ing from the surviving partner in connec- 
tion with the affairs of the original part- 
nership, on the ground that it was barred 
under the statute of limitations as well 
as on the theory of laches. Under the 
agreement to continue the business as it 
had been run prior to the death of the 
original partner, the estate remained dor- 
mant until the death of the life tenant, 
the widow; in the interim no cause of 
action could arise calling for action on 
the part of the remaindermen, and there- 
fore, the finding that the action was 
barred was error. Thompson v. Flynn, 95 
M 484, 496, 27 P 2d 505. 


Administrator May Maintain an Action 
against Surviving Partner 


An administrator may maintain against 
a surviving partner any action which the 
deceased could have maintained. In the 
matter of relief—aside from the remedy 
furnished through the probate court—the 
personal representative of the decedent oc- 
cupies the same relative position, with ref- 
erence to the surviving partners, that the 
deceased, if alive, would sustain to his 
copartners. Boehme v. Fitzgerald, 43 M 
226, 227, 115 P 413. 


Failure of Surviving Partner to Account 
to Representative of Hstate—Representa- 
tive, Not Heirs, Must Sue for Accounting 


Where a surviving partner fails to ren- 
der an account to the personal representa- 
tive of the deceased partner on settlement 
of the partnership business, the represent- 
ative, and not the heirs, must sue for 
an accounting, it, however, being incum- 
bent upon those interested in the estate to 
see that the representative performs his 
duty in that regard. Thompson v. Flynn, 
95 M 484, 494, 27 P 2d 505. 


Inheritance Tax 


Real property and tangible personal 
property retains its status as such upon 
the death of a partner and is not exempt 
from inheritance tax under section 91-4413 
as intangible property. In re Perry’s Es- 
tate, 121 M 280, 192 P 2d 532, 537. 


Mining Partnerships 


The rule declared by this section, that 
in case of death of one member of a part- 
nership the surviving partner has the right 
to the possession of all of the partner- 
ship property and to settle its business, 
and that the partnership assets form no 
part of the individual estate of the de- 
ceased partner until the partnership af- 
fairs have been wound up by the survivor, 
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applies to general trading partnerships 
only, not to mining partnerships. Bielen- 
berg v. Higgins, 85 M 56, 65, 277 P 631. 


Partner Failing to Retain Possession of 
Partnership Property—Estoppel 


In an action against the administrator 
of the estate of plaintiff’s brother to estab- 
lish that a partnership had existed be- 
tween plaintiff and deceased, where plain- 
tiff took possession of all property and 
business in question, upon the death of the 
brother, and retained it until the court or- 
dered that it be turned over to the ad- 
ministrator appointed, plaintiff’s failure 
to retain possession did not estop him from 
claiming a right of possession for the 
purposes of his action to establish a part- 
nership between him and decedent. Gaspar 
v. Buckingham, 116 M 236, 248, 153 P 2d 
892. 


Partnership Property as Part of the 
Estate 


Until the affairs of a partnership are 
settled and the share of one of the part- 
ners who has died is paid over to his per- 
sonal representative, partnership property 
is in no sense property of the decedent’s 
estate to be administered as a part of the 
estate. White v. Prahl, 94 M 345, 348, 
22 P 2d 315. 

Until the affairs of the partnership have 
been settled the partnership property is 
not property of the estate of the deceased 
party to be administered as such. In re 
Perry’s Estate, 121 M 280, 192 P 2d 532, 
537. 


Partnership Property in Possession of 
Administrator 


Where the administrator, under probate 
court order and guidance, had contrary to 
this section taken over and assumed to ad- 
minister the partnership property together 
with plaintiff’s alleged bank account, plain- 
tiff, who instituted an action to establish a 
partnership between himself and deceased 
in the livestock and ranching business, and 
by reason thereof his right to one-half 
of all the assets of such business in the 
administrator’s possession, for also his 
bank account, and funds he had advanced 
for administration purposes, was entitled 
to a money judgment as plaintiff was not 
expected to account for defendant’s man- 
agement of partnership property. Gaspar 
v. Buckingham, 116 M 236, 248, 153 P 2d 
892. 


Partnership—Sufficiency of 
to Establish 


A complaint in an action against the 
administrator of the estate of plaintiff’s 
brother to establish that a partnership had 
existed between plaintiff and deceased was 
not defective for failing to allege that 
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plaintiff had made an accounting or that 
the claim had been presented to the ad- 
ministrator, where the action involved a 
transaction by defendant administrator 
who had taken over the partnership prop- 
erty by court order contrary to this section 
together with plaintiff’s personal bank ac- 
count, since the case involved, not the 
partnership operation prior to death, nor 
money claimed due from him at his death 
to which the claim statute 91-2704 refers, 
but transactions after his death by his ad- 
ministrator not within the claim statute. 
Gaspar v. Buckingham, 116 M 236, 248, 
153 P 2d 892. 


Power of Surviving Partner 


A surviving partner has the right to 
continue in possession of the partnership 
property, and to settle the partnership 
business. The authority to settle up the 
business contemplates the completion of 
transactions begun before the death of the 
one partner. The surviving partner not 
only has the authority, but it is his duty, 
to expend the partnership means in pro- 
tecting partnership property. Weiss v. 
Hamilton, 40 M 99, 108, 105 P 74, 


The death of a partner dissolves the 
partnership and the surviving partner at 
once becomes entitled to the possession of 
sufficient firm property to enable him to 
discharge the duties imposed by this sec- 
tion. Silver v. Eakins, 55 M 210, 216, 175 
P 876. 


Power of Surviving Partner—Action for 
Accounting 


This section, relating to the duties of a 
surviving partner in winding up the af- 
fairs of the partnership, does not by im- 
plication abrogate the right of the 
survivor to bring a suit in equity for an 
accounting against the personal representa- 
tive of the decedent, in a proper case; if 
such was the intention the section would 
be unconstitutional, since district courts 
may not by legislative action be deprived 
of jurisdiction in all equity cases granted 
them by section 11, article VIII of the 
state constitution. Link v. Haire, 82 M 
406, 420, 426, 267 P 952. 


Power of Surviving Partner—<Action on 
Note 


A surviving partner is not required to 
join the heirs of his deceased partner as 
parties plaintiff in his action to recover 
on promissory notes held by the partner- 
ship; he alone has the right to collect 
claims due the partnership, unaffected by 
the fact that he made accounting to the 
administratrix of the estate of the dece- 
dent, the purpose of which was merely to 
show the condition of the partnership af- 
fairs, or by the entry of decree of final 
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distribution of the decedent’s estate. White 
v. Prahl, 94 M 345, 348, 22 P 2d 315. 


Power of Surviving Partner—Duty to 
Account to Estate 


Where death dissolves a general trading 
partnership, the surviving partners are en- 
titled to continue in possession and to 
settle the partnership affairs. It is their 
duty to account to the deceased partner’s 
estate, and, upon failure to do so, they 
may be compelled by summary proceed- 
ings. Boehme v. Fitzgerald, 43 M 226, 
227,115 P 413. 

A surviving partner may be required to 
make known the amount of partnership 
debts and the amount of firm assets in his 
possession, to the end that the court may 
determine whether the possession of firm 
property held by the estate of the de- 
ceased partner is necessary in order that 
the surviving partner may discharge the 
duties imposed upon him by this section. 
Silver v. Eakins, 55 M 210, 216, 175 P 876. 

Where the affairs of a general partner- 
ship dissolved by death were not fully 
settled, an action for an accounting by the 
surviving partner for his sole benefit, 
against the executrix of the decedent did 
not lie, in view of the provisions of this 
section, which inter alia make it the duty 
of the survivor who, in contemplation of 
law, is in actual possession of the partner- 
ship property, to wind up its affairs, and 
thereupon account to the personal repre: 
sentative of the decedent. Mares v. Mares, 
60 M 36, 45 et seq., 199 P 267, distin- 
guished in 116 M 236, 248, 153 P 2d 892. 


Power of Surviving Partner—Hffect of 
Failure to Give Bond 


The failure of a surviving partner to 
give the bond required by this section 
did not affect his right to the possession 
of the firm property, or defeat his right to 
maintain any appropriate action concern- 
ing it; the bond is required merely to 
protect the interest of the deceased part- 
ner. Silver v. Eakins, 55 M 210, 217, 175 
P 876. 


Power of Surviving Partner—Exclusive 
Control of Property 


While the death of one of two partners 
dissolves the partnership, it does not af- 
fect the partnership property, except to 
give the surviving partner exclusive con- 
trol of the property, for the purpose of 
settling up the partnership business, First 
Nat. Bank of Butte v. Silver, 45 M 231, 
236, 122 P 584. 


Power of Surviving Partner—Sufficiency 
of Complaint in Action against Estate 

A complaint in an action by a surviv- 
ing partner to recover partnership prop- 
erty from the estate of the deceased part- 
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ner was insufficient, under this section, for 
failure to disclose the amount of the firm’s 
debts, if any, or the amount or value of 
its assets in plaintiff’s possession. Silver 
v. Eakins, 55 M 210, 215, 175 P 876. 


References 


Thompson v. Flynn, 102 M 446, 449, 450, 
58 P 2d 769; Federal Land Bank of Spo- 
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kane v. Green, 108 M 56, 59, 90 P 2d 489; 
MeNaught v. Weyh, 128 M 418, 276 P 2d 
491, 495. 


Collateral References 

PartnershipC243-258. 

68 C.J.S. Partnership §§ 289, 298. 

21 Am, Jur, 470, Executors and Admin- 
istrators, § 174. 


91-3206. (10262) Actions on bond of executor or administrator may be 
brought by another administrator. An administrator may, in his own name, 
for the use and benefit of all parties interested in the estate, maintain 
actions on the bond of an executor, or of any former administrator of the 
same estate. 


History: En. Sec. 230, p. 301, L. 1877; 
re-en. Sec. 230, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 230, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2735, C. Civ. Proc. 1895; re-en. 
Sec. 7608, Rev. C. 1907; re-en. Sec. 10262, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1586. 


91-3207. (10263) What executors are not parties to actions. In actions 
by or against executors, it is not necessary to join those as parties to whom 
letters were issued, but who have not qualified. 


History: En. Sec. 231, p. 301, L. 1877; Collateral References 


re-en. Sec, 231, 2nd Div. Rev. Stat. 1879; Executors and Administrators€=438 (4). 
re-en. Sec. 231, 2nd Div. Comp. Stat. 1887; 34 CO.J.S. Executors and Administrators 
re-en. Sec. 2736, C. Civ. Proc. 1895; re-en. § 746. 

Sec. 7609, Rev. C. 1907; re-en. Sec. 10263, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1587. 


91-3208. (10264) May compound. Whenever a debtor of the decedent 
is unable to pay all his debts, the executor or administrator, with the appro- 
bation of the court or judge, may compound with him and give him a 
discharge, upon receiving a fair and just dividend of his effects. A com- 
promise may also be authorized when it appears to be just, and for the 


Collateral References 

Executors and Administrators€=537 (6). 

34 C.J.S. Executors and Administrators 
§ 967. 


best interest of the estate. 


History: En. Sec. 232, p. 302, L. 1877; 
re-en. Sec. 232, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 232, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2737, C. Civ. Proc. 1895; re-en. 
Sec. 7610, Rev. C. 1907; re-en. Sec. 10264, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1588. 


Power of Public Administrator 


The court having first determined the 
necessity of a compromise may authorize 
the administrator to settle a claim “to the 
best advantage possible.” The public ad- 
ministrator has the same power in this re- 
spect as an executor or administrator. Mul- 
ville v. Pacific Mutual Life Ins. Co., 19 M 
95, 102, 103, 47 P 650. 


References 


Barbarich v. Chicago, Milwaukee, St. 
Paul & Pacifie Ry. Co., 92 M 1, 11, 9 P 2d 
797. 


Collateral References 
Executors and Administrators¢=87. 


33 C.J.S. Executors and Administrators 
§§ 168, 181. 


Return or tender of consideration for 
relief or compromise of interest in dece- 
dent’s estate as condition of action for 
rescission or cancellation, action upon 
original claim, or action for damages sus- 
tained by the fraud inducing the release 
or compromise. 134 ALR 164. 

Power of public administrator as to 
compromise of claims. 56 ALR 2d 1196. 

Power and responsibility of executor or 
administrator in respect of waiver or com- 
promise of claim to estate. 72 ALR 2d 
is 

Claim against estate, power and re- 
sponsibility of executor or administrator 
to compromise. 72 ALR 2d 243. 

Right of executor or administrator to 
settle or compromise action or cause of 
action for death; and power of probate 
court to authorize such settlement. 72 
ALR 2d 285, 
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91-3209. (10265) Recovery of property fraudulently disposed of by 
testator. When there is a deficiency of assets in the hands of an executor 
or administrator, and when the decedent, in his lifetime, has conveyed any 
real estate, or any rights or interests therein, with intent to defraud his 
creditors, or to avoid any right, debt, or duty of any person, or has so 
conveyed such estate that by law the deeds or conveyances are void as 
against creditors, the executor or administrator must commence and prose- 
eute to final judgment any proper action for the recovery of the same; and 
may recover for the benefit of the creditors all such real estate so 
fraudulently conveyed; and may also, for the benefit of the creditors, 
sue and recover all goods, chattels, rights, or credits which have been 
so conveyed by the decedent in his lifetime, whatever may have been the 
manner of such fraudulent conveyance. 


HIStory.) yn. Sec. 233, p. 302, L. 1877; References 
re-en. Sec. 233, 2nd Div. Rev. Stat. 1879; Plai Land & I t C ; 
re-en, Sec. 233, Ind Div. Comp. Stat. 1887; Lynch, 38 M 271, 283,99 P 847. 
re-en. Sec, 2738, C. Civ. Proc. 1895; re-en. ; ; : 
Sec. 7611, Rev. C. 1907; re-en. Sec. 10265, Collateral References 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1589. Executors and Administrators€=86, 426. 


one. : 33 C.J.S. Exeeutors and Administrators 
Application of Section g§ 123, 124, 168 et seq., 253, 258, 267, 300; 


This section is not repealed by the Uni- 34 ©.J.S. Executors and Administrators 
form Fraudulent Conveyance Act (29-101 § 692. 


to 29-113). In re Adkins’ Estate, 133 M 
27, 319 P 2d 512, 515. 


91-3210. (10266) When executor or administrator to sue, as provided 
in preceding section. No executor or administrator is bound to sue for such 
estate, as mentioned in the preceding section, for the benefit of the creditors, 
unless on application of creditors, who must pay such part of the costs and 
expenses of the suit, or give such security to the executor or administrator 
therefor, as the court or judge shall direct. 


History: En. Sec. 234, p. 302, L. 1877; Application of Section 
re-en. Sec. 234, 2nd Div. Rev. Stat. 1879; This section is not repealed by the Uni- 
re-en. Sec, 234, 2nd Div. Comp. Stat. 1887; = form Fraudulent Conveyance Act (29-101 
re-en. Sec. 2739, C. Civ. Proc. 1895; re-en. to 29-113). In re Adkins’ Estate, 133 M 
Sec. 7612, Rev. C. 1907; re-en. Sec. 10266, 97 319 P 24 512. 515. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1590. 


91-3211. (10267) Disposition of estate recovered. All real estate so 
recovered must be sold for the payment of debts, in the same manner as 
if the decedent had died seized thereof, upon obtaining an order therefor 
from the court or judge; and the proceeds of all goods, chattels, rights, 
and credits so recovered must be appropriated in payment of the debts of 
the decedent, in the same manner as other property in the hands of the 
executor or administrator. 

History: En. Sec. 235, p. 302, L. 1877; Collateral References 


re-en, Sec. 235, 2nd Div. Rev. Stat. 1879, Executors and Administrators€271-274, 
re-en. Sec. 235, 2nd Div. Comp. Stat. 1887; 399 aby 
re-en. Sec. 2740, C. Civ. Proc. 1895; re-en. 34 C.J.S. Exeeutors and Administrators 


Sec. 7613, Rev. C. 1907; re-en. Sec. 10267, §§ 368, 478-490, 549-551. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec, 1591. 


References 


Plains Land & Improvement Co. Vv. 
Lynch, 38 M 271, 283, 99 P 847. 
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91-3212. (10267.1) Chattel mortgages, power of representative or guard- 
ian to make. Whenever in any estate now being administered or that may 
hereafter be administered or in any guardianship proceeding now pending 
or that may hereafter be pending it shall appear to the district court, or to 
a judge thereof, to be for the advantage of the estate to borrow and raise 
money upon a note or notes, to be secured by chattel mortgage or other 
lien upon the personal property of any decedent or of a minor or an in- 
competent person, or any part thereof, for the purpose of paying the debts 
of such decedent or such minor or incompetent person, the expenses of 
administration, or the expenses of caring for and preserving the estate of 
the decedent or ward; or paying, reducing, extending, or renewing some 
lien or chattel mortgage already existing on said personal property, or any 
part thereof, or paying the expenses of caring for, preserving and carrying 
on the business of the decedent or ward during the administration of the 
estate, the court or judge, as often as oecasion therefor shall arise in the 
administration of any estate or in the course of any guardianship, may 
authorize, empower and direct the executors or administrators or guardian 
of such minor or incompetent person to mortgage such personal property, 
or any part thereof, or to give other security by way of pledge or other 
lien upon such personal property, or any part thereof, and to execute a 
note or notes, to be secured by such mortgage, pledge or lien; 

Provided, that in order to obtain such authorization the same proceed- 
ings shall be had and taken as set forth in sections 91-3101 to 91-3108, in- 
elusive, and which are required therefore to obtain an order to mortgage 
real property of the estate, and upon such proceedings being had the court 
shall have power to authorize the executor or administrator or guardian 
of such minor or incompetent person to borrow and raise money and to 
execute a note or notes and mortgages or pledge or other lien upon the 
personal property of the estate of such decedent or minor or incompetent 
person in the same manner and to the same extent and with the same 
effect as is provided in sections 91-3101 to 91-3108, inclusive, with reference 
to mortgages of real property. 


History: En. Sec. 1, Ch. 22, L. 1933. § 303; 34 C.J.S. Executors and Administra- 
tors §§ 536, 555, 556 et seq., 654. 
Collateral References 21 Am. Jur, 510, Exeecutors and Admin- 
Executors and Administrators€-169, 319 istrators, § 243; 25 Am. Jur. 74, Guardian 
et seq., 398. and Ward, § 117 et seq. 


33 C.J.S. Executors and Administrators 


CHAPTER 33 
CONVEYANCE OF REAL ESTATE BY EXECUTORS AND ADMINISTRATORS 


Section 91-3301. Executor or administrator to complete contracts for sale of real estate. 
91-3302. Petition for executor or administrator to make conveyance and notice 
of hearing. 
91-3303. Interested parties may contest. 
91-3304. Conveyances—when order to be made. 
91-3305. Execution of conveyance and record thereof—how enforced. 
91-3306. Rights of petitioner to enforce contract. 
91-3307. Effect of conveyance. 
91-3308. Effect of recording a copy of the order. 
91-3309. Recording order does not supersede power of court to enforce it. 
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91-3310. 
91-3311. 
91-3312. 
91-3313. 


91-3301. (10268) Executor or administrator to complete contracts for 
sale of real estate. When a person who is bound by contract in writing 
to convey any real estate dies before making the conveyance, and in all cases 
when such decedent, if living, might be compelled to make such con- 
veyance, the court or judge may make an order authorizing and directing 
his executor or administrator to convey such real estate to the person 


Where the party to whom conveyance to be made is dead. 
Order may direet possession to be surrendered. 
Validation of sales—curative deeds. 

Record as evidence. 


entitled thereto. 


History: En. Sec. 236, p. 302, L. 1877; 
re-en. Sec. 236, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 236, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2750, C. Civ. Proc. 1895; re-en. 
Sec. 7614, Rev. C. 1907; re-en. Sec. 10268, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1597. 


Enforcement of Contract 


Where a petition, filed by an adminis- 
trator under this section, to enforce a con- 
tract by deceased to convey certain water 
rights, did not show on its face that the 
contract was in writing, but rather im- 
plied the contrary, it could not be pre- 
sumed, in support of the probate court’s 
decree enforcing specific performance, that 
the contract was in writing, and that the 
court had jurisdiction to enforce the same. 
Bullerdick v. Hermsmeyer, 32 M 541, 552, 
81 P 334. 


Jurisdiction of Court 


The district court sitting in probate has 
but a special and limited jurisdiction, with 
such powers as are expressly granted by 
statute or necessarily implied to give ef- 
fect to those expressly granted; and if 
such court has jurisdiction to compel the 
specific performance of a contract of a 
decedent to convey real property, it may 
act only in a ease falling squarely within 
the provisions of this section and sec- 
tion 91-3302, where the contract is in writ- 
ing, and the right of the petitioner is 
placed beyond doubt by the proof, within 
its sound legal discretion. In re Bank’s 
Estate, 80 M 159, 166 et seq., 260 P 128. 

Query: Since the power to enforce spe- 


91-3302. 


cific performance of a contract is vested 
solely in courts of equity, did the legis- 
lative assembly have power to confer upon 
the district court, sitting in probate, 
authority to enforce written contracts for 
the conveyance of real estate under which 
decedents bound themselves in their life- 
time to make conveyance, as it has done 
by this section, et seq.? In re Bank’s Es- 
tate, 80 M 159, 166 et seq., 260 P 128. 


Sufficiency of Petition to Compel Con- 
veyance 


A petition to compel an executor or ad- 
ministrator to convey real estate, is suf- 
ficient where it sets forth the contract 
at length and alleges an adequate consid- 
eration. It need not contain all the es- 
sential averments of a bill in equity for 
the specific performance of a contract, nor 
is it necessary for the allegations of the 
petition to avoid every negative statement 
contained in section 17-808. In re Gro- 
gan’s Estate, 38 M 540, 542, 100 P 1044. 


References 


Tyler v. Tyler, 50 M 65, 72, 144 P 1090; 
Kern v. Robertson, 92 M 283, 292, 12 P 
2d 565; In re Day’s Estate, 119 M 547, 177 
P 2d 862, 865. 


Collateral References 

Executors and Administrators@135. 

33 C.J.S. Executors and Administrators 
§ 267. 

55 Am. Jur. 743, Vendor and Purchaser, 
§ 311 et seq. 


(10269) Petition for executor or administrator to make con- 


veyance and notice of hearing. On the presentation of a verified petition 
by the executor or administrator, or by any person claiming to be entitled 
to such conveyance from an executor or administrator, setting forth the 
facts upon which the claim is predicated, the court, or a judge thereof, 
shall appoint a time and place for hearing the petition, and shall order 
notice thereof to be served on the executor or administrator personally 
when he is not the petitioner, and a copy thereof served upon each known 
heir, or, in the event of minor or incompetent heirs, upon the duly appointed 
and qualified guardian for such incompetent or minor, not less than twenty 


211 


91-3303 WILLS, SUCCESSION AND PROBATE 


(20) days prior to the date of said hearing; or the court may order notice 
by publication for four successive weeks in such newspaper in the county 
as the court may designate, provided, however, that if such contract was of 
record at the date of the death of the person executing such contract, then, 
in that event, notice of such hearing may be given by serving such notice 
on the executor or administrator personally, when he is not the petitioner, 
and posting such notice in three public places in the county where the court 
is held, for at least ten (10) days prior to the day fixed for the hearing; pro- 
vided, further, that if the written consent of all the known heirs over the 
age of twenty-one (21) years and the guardian, duly authorized, of all minor 
or incompetent heirs be obtained and filed in the court before which said 
hearing is pending, then no other or further notices shall be required. 
History: En. Sec. 237, p. 302, Ll. 1877; References 


re-en. Sec. 237, 2nd Div. Rev. Stat, 1879; In re Bank’s Estate, 80 M 159, 166, 260 
re-en, Sec. 237, 2nd Div. Comp. Stat. 1887; =p 128; In re Day’s Estate, 119 M 547, 177 
re-en. Sec. 2751, C. Civ. Proc. 1895; re-en. p 2q 862, 865. 

Sec. 7615, Rev. C. 1907; re-en. Sec. 10269, 

R. C. M. 1921; amd. Sec. 1, Ch. 173, L. 

1937. Cal. C. Civ. Proc. Sec. 1598. 


91-3303. (10270) Interested parties may contest. At the time and place 
appointed for the hearing, or at such other time to which the same may be 
postponed, upon satisfactory proof by affidavit or otherwise, of the due 
publication of the notice, the court or judge must proceed to a hearing, 
and all persons interested in the estate may appear and contest such peti- 
tion, by filing their objections in writing, and the court or judge may 
examine, on oath, the petitioner and all who may be produced before him 
for that purpose. 

History: En. Sec. 238, p. 303, L. 1877; References 


re-en. Sec. 238, 2nd Div. Rev. Stat. 1879; In re Bank’s Estate, 80 M 159, 166, 260 


re-en. Sec. 238, 2nd Div. Comp. Stat. 1887; p 128; In re Day’s Estate, 119 M 547, 177 
re-en. Sec, 2752, C. Civ. Proc. 1895; re-en. p oq 862, 865. 

Sec. 7616, Rev. C. 1907; re-en. Sec. 10270, 

R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1599. 


91-3304. (10271) Conveyances—when order to be made. If, after a 
full hearing upon the petition and objections, and examination of the facts 
and circumstances of the claim, the court or judge is satisfied that the 
petitioner is entitled to a conveyance of the real estate described in the 
petition, an order, authorizing and directing the executor or administrator 
to execute a conveyance thereof to the petitioner, must be made, entered 
on the minutes of the court, and recorded. 

History: En. Sec. 239, p. 303, L. 1877; References 
re-en, Sec. 239, 2nd Div. Rev. Stat. 1879; In re Day’s Estate, 119 M 547, 177 P 2d 
re-en. Sec. 239, 2nd Div. Comp. Stat. 1887; 862, 865. 
re-en. Sec, 2753, C. Civ. Proc. 1895; re-en. 


Sec. 7617, Rev. C. 1907; re-en. Sec. 10271, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1600. 


91-3305. (10272) Execution of conveyance and record thereof—how 
enforced. The executor or administrator must execute the conveyance ac- 
cording to the directions of the order, a certified copy of which must be 
recorded with the deed in the office of the county clerk of the county 
where the lands lie, and is prima facie evidence of the correctness of the 
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proceedings, and of the authority of the executor or administrator to make 
the conveyance. 


History: En. Sec. 240, p. 303, L. 1877; References 
re-en. Sec, 240, 2nd Div. Rev. Stat. 1879; ea. 7 p< 
re-en. Sec. 240, 2nd Div. Comp. Stat. 1887; gy gen ’Y ® Hstate, 119 M 547, 17 P 2d 
“y e 


re-en. Sec. 2754, C. Civ. Proc. 1895; re-en. 
Sec. 7618, Rev. C. 1907; re-en. Sec. 10272, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1601. 


91-3306. (10273) Rights of petitioner to enforce contract. If, upon 
hearing, as hereinbefore provided, the right of the petitioner to have a 
specific performance of the contract is found to be doubtful, the court or 
judge must dismiss the petition without prejudice to the right of the 
petitioner, who may, at any time within six months thereafter, proceed by 


action to enforce a specific performance thereof. 


History: En. Sec, 241, p. 303, L. 1877; 
re-en, Sec. 241, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 241, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2755, C. Civ. Proc. 1895; re-en. 
Sec. 7619, Rev. C. 1907; re-en. Sec. 10273, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1602. 


Dismissal of Petition 


Where the allegations of a petition filed 
in the probate court in an estate matter 
pending therein, seeking specific perform- 
ance of a contract to convey real property 
made by defendant administrator’s intes- 
tate prior to his death, and the proof 
adduced showed a departure from the 
letter of the agreement in a number of 
particulars, i. e., nonperformance by peti- 
tioner of conditions imposed upon him by 
the written agreement to convey, the 
court may not be held to have abused its 
discretion in dismissing the petition under 
this section, on the ground that petition- 


91-3307. 


er’s right to the relief asked for was 
doubtful. In re Bank’s Estate, 80 M 159, 
167 et seq., 260 P 128. 


Statutes of Nonclaim 


Statutes of nonclaim deal with such 
debts and demands against a decedent as 
might have been enforced against him by 
personal action for the recovery of a 
money judgment; hence do not apply to a 
right of action for the specific perform- 
ance of a contract to convey real property; 
the owner of such a right of action is not 
a creditor of the estate and is not required 
to present a claim to the executor or ad- 
ministrator within the time prescribed by 
statute. In re Bank’s Estate, 80 M 159, 
167 et seq., 260 P 128. 


References 


In re Day’s Estate, 119 M 547, 177 P 2d 
862, 865, 


(10274) Effect of conveyance. Every conveyance, made in 


pursuance of an order as provided in this chapter, shall pass the title to 
the estate contracted for, as fully as if the contracting party himself were 
still living, and executed the conveyance. 


History: En. Sec. 242, p. 304, L. 1877; 
re-en. Sec. 242, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 242, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2756, C. Civ. Proc. 1895; re-en. 
Sec. 7620, Rev. C. 1907; re-en. Sec. 10274, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1603. 


91-3308. 


References 
In re Day’s Estate, 119 M 547, 177 P 2d 
862, 865. 


(10275) Effect of recording a copy of the order. A copy of 


the order for a conveyance, as provided in this chapter, duly certified and 
recorded in the office of the county clerk of the county where the lands lie, 
gives the person entitled to the conveyance a right to the possession of 
the lands contracted for, and to hold the same according to the terms of the 
intended conveyance, in like manner as if they had been conveyed in pur- 
suance of the order. 


History: En. Sec. 243, p. 304, L. 1877; 
re-en. Sec, 243, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 243, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2757, C. Civ. Proc. 1895; re-en. 
Sec. 7621, Rev. C. 1907; re-en. Sec. 10275, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1604. 
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References 


In re Day’s Estate, 119 M 547, 177 P 2d 
862, 865. 


91-3309. (10276) Recording order does not supersede power of court 
to enforce it. The recording of the order, as provided in the preceding 
section, shall not prevent the court or judge making the order from en- 
forcing the same by other process. 


History: En. Sec, 244, p. 304, L. 1877; References 
re-en. Sec. 244, 2nd Div. Rev. Stat. 1879; ‘1 Dav! 
re-en. Sec. 244, 2nd Div. Comp. Stat. 1887; Raat" ae ay S Hetate, 1) Mee ae 
re-en. Sec. 2758, C. Civ. Proc. 1895; re-en. : , 
Sec. 7622, Rev. C. 1907; re-en. Sec. 10276, 
R. GC. M. 1921. Cal. C. Civ. Proc. Sec. 1605. 


91-3310. (10277) Where the party to whom conveyance to be made 
is dead. If the person entitled to the conveyance dies before the commence- 
ment of proceedings therefor under this chapter, or before the completion 
of the conveyance, any person entitled to succeed to his rights in the con- 
tract, or the executor or administrator of such decedent, may, for the 
benefit of the person so entitled, commence such proceedings or prosecute 
any already commenced, and the conveyance must be so made as to vest 
the estate in the persons entitled to it, or in the executor or administrator, 
for their benefit. 


History: En. Sec. 245, p. 304, L. 1877; References 
re-en. Sec. 245, 2nd Div. Rev. Stat. 1879; ‘i Have bh 
re-en. Sec. 245, Ond Div. Oomp, Stat,1887; gen ses 
re-en. Sec. 2759, C. Civ. Proc. 1895; re-en. Ee 
Sec. 7623, Rev. C. 1907; re-en. Sec. 10277, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1606. 


91-3311. (10278) Order may direct possession to be surrendered. The 
order provided for in this chapter may direct the possession of the prop- 
erty therein described to be surrendered to the person entitled thereto, 
upon his producing the deed and a certified copy of the order, when, by the 
terms of the contract, possession is to be surrendered. 


History: En. Sec. 246, p. 304, L. 1877; References 


re-en, Sec. 246, 2nd Div. Rev. Stat. 1879; ’ 

re-en, Sec. 246, 2nd Div. Comp. Stat. 1887; Bhat Gre ae s Estate, 110 M 541 rea 
re-en. Sec. 2760, C. Civ. Proc. 1895; re-en. : 

Sec. 7624, Rev. C. 1907; re-en. Sec. 10278, 

R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1607. 


91-3312. (10279) Validation of sales—curative deeds. All sales by ex- 
ecutors and administrators of their decedent’s real and personal property, 
and all sales by guardians of their ward’s real and personal property, in 
this state, which, previous to the date of this amendatory act, were made to 
purchasers for a valuable consideration, which consideration has been paid 
by such purchasers to such executors or administrators or guardians, or 
their successors, in good faith, and such sales shall not have been set aside 
by the district or probate court having jurisdiction thereof, shall be sufficient 
to sustain an executor’s or administrator’s or guardian’s deed or conveyance 
to such purchaser for such real or personal property; and, in case such 
deed or conveyance shall not have been given, shall entitle such purchaser 
to such deed or conveyance; and such deed or conveyance, if now executed 
or when executed, shall be sufficient to convey to such purchaser all the 
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title that such decedent or ward had in said real or personal property; and 
ali irregularities in obtaining the order of the court for such sale, and all 
irregularities or defects in making or conducting such sale by said executor 
or administrator or guardian, shall be disregarded, and such sale shall not 
be invalidated by reason of any such defect or irregularity. 


History: En. Sec. 3, p. 145, L. 1899; 
re-en. Sec. 7625, Rev. C. 1907; amd. Sec. 1, 
Ch. 4, L. 1915; re-en. Sec. 10279, R. C. M. 
1921; amd. Sec. 1, Ch. 118, L. 1939. 


Contract to Convey Water Rights 


Where a decree of a probate court for 
specific performance of a contract by de- 
eedent in his lifetime to convey certain 
water rights to his wife was void for 
want of jurisdiction in the court at the 
time of its rendition, it was not validated 
by an act, subsequently passed, to validate 
judicial sales by executors and administra- 
tors. Bullerdick v. Hermsmeyer, 32 M 541, 
552, 81 P 334. 


Irregularity in Subsequent Proceeding 


Where jurisdiction has attached, an ir- 
regularity in a subsequent proceeding can- 
not be assailed except upon appeal or a 
direct action of annulment. Haugan v. 
Yale Oil Corp., 124 M 1, 217 P 2d 1084, 
1087, 


Lack of Jurisdiction 


Under the constitutional provision that 
no one shall be deprived of property with- 
out due process of law, a curative act can- 
not go to the extent of supplying jurisdic- 
tion where there was none in the first 
instance because of lack of notice and an 
opportunity to be heard. Lamont v. Vin- 
ger, 61 M 530, 544, 202 P 769, distin- 
guished in 73 M 35, 44, 235 P 408 and 157 
F Supp 563, 566. 


This section, providing that irregulari- 
ties in obtaining an order of court for the 
sale of real property of an intestate shall 
not invalidate the sale, was ineffectual to 
cure the fatal omission of the court to 
take the steps necessary to give it juris- 


91-3313. 


diction to make the order. Lamont v. Vin- 
ger, 61 M 530, 544, 202 P 769, distin- 
guished in 73 M 35, 44, 235 P 408 and 157 
F Supp 563, 566. 


Misdescription of Land 


A mere clerical error in writing in the 
wrong range in a description of land in 
the order of sale is to be disregarded 
where but one piece of land is involved, 
where no one was misled by the mistake, 
and where the heirs reaped the benefit. 
Plains Land & Improvement Co. v. Lynch, 
38 M 271, 289, 99 P 847, explained in 114 
M 281, 287, 184 P 2d 732. 


Mortgage by Guardian 


A curative statute of this nature does 
not apply to a mortgage by a guardian of 
land of his ward, given to secure debts 
contracted for the perfecting of the ward’s 
title thereto. An act of the legislature 
eannot give life to a judgment void for 
want of jurisdiction at the time of its 
rendition. Davidson v. Wampler, 29 M 
61, 70, 74 P 82. See also Cooper v. City 
of Bozeman, 54 M 277, 285, 169 P 801; 
Crawford v. Pierse, 56 M 371, 376, 185 P 
315. 


References 


Harwood v. Seott, 65 M 521, 530, 211 
P 316. 


Collateral References 


Executors and Administrators€=148, 
167, 388 et seq.; Guardian and Ward¢= 
41-43, 108. 

33 C.J.S. Executors and Administrators 

§ 271, 293, 320; 39 C.J.S. Guardian and 
Ward 8§ 82, 83, 139. 


(10280) Record as evidence. When such deeds or conveyances 


so executed shall have been recorded in the records of deeds in the proper 
county, such record, duly certified by the county clerk, shall be evidence 
in all courts, and have the same effect as the original. 


History: En. Sec. 4, p. 146, L. 1899; 
re-en. Sec. 7626, Rev. C. 1907; re-en. Sec. 
10280, R. C. M. 1921. 


References 
Tyler v. Tyler, 50 M 65, 72, 144 P 1090. 


Collateral References 
Evidence¢343 (3). 
32 C.J.S. Evidence § 660. 
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CHAPTER 34 


LIABILITIES AND COMPENSATION OF EXECUTORS AND 
ADMINISTRATORS 


Section 91-3401. When executor or administrator personally liable. 


91-3402. Executor or administrator to be charged with all estate, ete. 
91-3403. Not to profit or lose by estate. 
91-3404. Uncollected debts without fault. 
91-3405. Expenses allowed executor or administrator—attorney’s fees—compen- 
sation of executor provided in will. 
91-3406. Not to purchase claims against the estate. 
91-3407. Compensation of executors and administrators. 
91-3401. (10281) When executor or administrator personally liable. No 


executor or administrator is chargeable upon any special promise to answer 
damages or to pay the debts of the testator or intestate out of his own 
estate, unless the agreement for that purpose, or some memorandum or note 
thereof, is in writing and signed by such executor or administrator, or by 
some other person by him thereunto especially authorized. 


History: En. Sec. 247, p. 304, L. 1877; 
re-en. Sec. 247, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 247, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2770, C. Civ. Proc. 1895; re-en. 
Sec. 7627, Rev. C. 1907; re-en. Sec. 10281, 


Liability of executor or administrator 
or his bond for loss of money deposited in 
bank in his representative capacity. 60 
ALR 488. 

Liability of sureties on bond of executor 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1612. or administrator in respect of proceeds of 
sale of real estate on execution or under 
orders of court for payment of debts or 


distribution. 104 ALR 203. 


Collateral References 


Executors and Administrators¢—100. 

33 C.J.S. Executors and Administrators 
§ 204. 

21 Am. Jur. 511, Executors and Admin- 
istrators, §§ 244-249. 


91-3402. (10282) Executor or administrator to be charged with all 
estate, etc. Every executor and administrator is chargeable in his account 
with the whole of the estate of the decedent which may come into his 
possession, at the value of the appraisement contained in the inventory, 
except as provided in the following sections, and with all the interest, profit, 


and income of the estate. 


History: En. Sec. 248, p. 305, L. 1877; 
re-en. Sec. 248, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 248, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2771, C. Civ. Proc. 1895; re-en. 
Sec. 7628, Rev. C. 1907; re-en. Sec. 10282, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1613. 


Bank Deposits 


An administrator is not an insurer of 
the assets of the estate represented by him, 
and if he deposits its funds with a respon- 
sible bank, acting in good faith in the ex- 
ercise of his best judgment, he is not liable 
for loss occasioned by its failure. In re 
Mullen’s Estate, 97 M 144, 152, 33 P 2d 
270. 

To charge an administrator with the 
loss of estate funds in a closed bank, of 
which he was eashier, the evidence must 
show that he was negligent in not remov- 
ing them before its closing, negligence in 
that behalf being the failure to do what 


a reasonable and prudent person would or- 
dinarily have done in the circumstances 
of the situation. In re Mullen’s Estate, 97 
M 144, 152, 33 P 2d 270. 

Where eashier’s checks drawn against 
the savings account of an estate were 
not paid owing to the bank’s closing, 
although their amount was deducted from 
the account, and the administrator failed 
to present a claim to the receiver for its 
allowance within the proper time and the 
estate lost the amount through his neglect, 
he should be charged therewith. In re 
Mullen’s Estate, 97 M 144, 152, 33 P 2d 
270. 


Employment of Counsel 


The employment and payment of counsel 
is a personal matter between the adminis- 
trator and the attorney, over which the 
court has no authority, except for allow- 
ance or disallowance of the amount paid 
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when presented as other claims. State ex 
rel. Kelly v. District Court, 25 M 33, 37, 
lis vase 


Growing Crops 

Where at the time of the appointment 
of an administrator there were crops grow- 
ing upon the lands of the estate, which but 
for timely care and harvesting might have 
been lost, he may be allowed the reason- 
able expense incurred in that behalf, even 
though he obtained the necessary funds by 
borrowing upon the credit of the estate 
without first obtaining an order of court 
permitting him to do so. In re Jennings’ 
Estate, 74 M 449, 463, 241 P 648. 


Interest on Borrowed Money 


Without an order of court to that effect, 
an administrator may not borrow money 
and pledge the credit of the estate 
therefor (unless, perhaps, in case of emer- 
gency), and where he does so he is per- 
sonally liable for interest thereon. In re 
Jennings’ Estate, 74 M 449, 463, 241 P 
648. 


Investment of Estate Funds 


Where an executor invests estate funds 
without authority of court in the purchase 
of a note, he is properly chargeable with 
any loss sustained by the estate resulting 
therefrom. In re Connolly’s Estate, 79 M 
445, 457, 257 P 418. 


Irregularities in Management of Estate 


It is the policy of the courts to sustain, 
if possible, irregular acts of executors or 
administrators where done in good faith 
and without detriment to the estate. Mont- 
gomery v. Gilbert, 111 M 250, 271, 108 P 
2d 616. 

Where record in action involving alleged 
mismanagement of estate by executor 
showed a number of irregularities on his 
part but no attempt was made for five 
years after approval of his accounts to 
penalize or remove him from office, the 
executor was not liable for alleged losses 
in the absence of a positive showing of 
detriment of the estate or fraud upon the 
persons interested in the estate. Mont- 
gomery v. Gilbert, 111 M 250, 272, 108 P 
2d 616. 


Losses in Management of Estate 


Where a testator named a person as exec- 
utor to serve without bond, giving him 
wide and discretionary powers in the ad- 
ministration of his estate, similar to those 


91-3403. 
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he himself employed in carrying on his 
livestock business the executor is required 
to act in entire good faith but is not an 
insurer of the assets of the estate, nor is 
he expected to be infallible, but is only 
liable for losses because of bad faith or 
want of due diligence. Montgomery v. 
Gilbert, 111 M 250, 271, 108 P 2d 616. 


Operation of Farm by Administrator 


Where estate funds were used by an ad- 
ministrator in purchasing farm machinery 
used by him in operating a farm owned by 
the estate as his own, he is chargeable 
with the amount paid therefor, with in- 
terest, as well as with produce of livestock 
not accounted for and stock killed for his 
own use while so operating the property. 
a re Jennings’ Estate, 74 M 449, 463, 241 

648 


Rents and Profits of Real Estate 


An executor or administrator is charge- 
able not only with the assets of the estate 
which actually came into his hands, but 
also with those—including rents and prof- 
its of real estate which in the exercise of 
ordinary care and diligence ought to have 
been received from it—which by reason 
of his neglect he has failed to get into 
his hands. In re Dolenty’s Estate, 53 M 
33, 39, 161 P 524. 

Where an administrator himself occupies 
the real property of the decedent’s estate 
or by his negligence fails to secure from 
it such rents and profits as it ought to 
yield, he is chargeable with such reason- 
able revenue as the property should have 
brought, as well as with interest at the 
legal rate upon the annual rentals, from 
the time they should have been paid. In 
re Jennings’ Estate, 74 M 449, 463, 241 P 
648. 


References 


Mayger v. St. Louis Min. & Mill. Co., 68 
M 492, 500, 219 P 1102; In re Bradfield’s 
Estate, 69 M 247, 261, 221 P 531; In re 
Connolly’s Estate, 73 M 35, 55, 235 P 408; 
Swanberg v. National Surety Co., 86 M 
340, 355, 283 P 761; In re Astibia’s Estate, 
100 M 224, 235, 46 P 2d 712; In re Walk- 
er’s Estate, 111 M 66, 71, 106 P 2d 341. 


Collateral References 


Executors and Administrators€475- 
478. 

34 C.J.S. Executors and Administrators 
§ 850. 


(10283) Not to profit or lose by estate. He shall not make 


profit by the increase, nor suffer loss by the decrease or destruction, 
without his fault, of any part of the estate. He must account for the excess 
when he sells any part of the estate for more than the appraisement, and 
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if any is sold for less than the appraisement, he is not responsible for the 


loss, if the sale has been justly made. 


History: En. Sec. 249, p. 305, L. 1877; 
re-en. Sec. 249, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 249, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2772, C. Civ. Proc. 1895; re-en. 
Sec. 7629, Rev. C. 1907; re-en. Sec. 10283, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1614. 


Executor Guilty of Delay in Adminis- 
tering Estate 


Where an executor was guilty of delay 
in administering an estate he was not 
chargeable with interest on the cash due 
legatees and devisees. In re Lindhardt’s 
Estate, 133 M 65, 320 P 2d 357, 365. 


Loss of Assets 


An executor or administrator is not lia- 
ble for losses to the estate occurring 
through no fault of his, and is entitled to 
compensation for his services. In re Do- 
lenty’s Estate, 53 M 33, 39, 161 P 524. 

An executor fulfills his trust obligation 


91-3404. 


to the estate for which he acts when he de- 
posits its funds temporarily with a re- 
sponsible bank, and where he acts in good 
faith and in the exercise of his best judg- 
ment in making the deposit, he is not lia- 
ble for loss occasioned by the subsequent 
failure of such bank. In re Connolly’s Es- 
tate, 79 M 445, 457, 257 P 418. 


References 


In re Connolly’s Estate, 73 M 35, 45, 235 
P 408; In re Mullen’s Estate, 97 M 144, 
152, 33 P 2d 270; In re Astibia’s Estate, 
100 M 224, 235, 46 P 2d 712; In re Walk- 
er’s Estate, 111 M 66, 71, 106 P 2d 341. 


Collateral References 

Executors and Administrators€103 et 
seq., 115, 476%. 

33 C.J.S. Exeecutors and Administrators 
§§ 206, 207 et seq., 239-241; 34 C.J.S. Exec- 
utors and Administrators § 850. 


(10284) Uncollected debts without fault. No executor or ad- 


ministrator is accountable for any debts due the decedent, if it appears 
that they remain uncollected without his fault. 


History: En. Sec. 250, p. 305, L. 1877; 
re-en. Sec. 250, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 250, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2773, C. Civ. Proc. 1895; re-en. 
Sec. 7630, Rev. C. 1907; re-en. Sec. 10284, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec, 1615. 


Advice of Attorney 


An administrator may not excuse his 
failure to collect a debt due to the estate 
of his decedent by reliance upon the ad- 
vice of an attorney that an attempt to 
collect would result in litigation and delay 
in settlement of the estate. Scott v. 
Tuggle, 74 M 476, 482, 483, 241 P 229. 


Burden of Proof 


Where indebtedness due an estate re- 
mains unpaid, the burden rests upon the 
executor or administrator, if he would es- 
eape liability, to show that his failure to 
make collection was not the result of his 
own neglect. In re Connolly’s Estate, 79 
M 445, 462, 257 P 418. 


Crop Mortgage 

Where a defaulting vendee of farm 
lands in consideration of being permitted 
to remain in possession agreed in writing 
to give the vendor a promissory note se- 
cured by a crop mortgage for moneys due, 
an equitable lien was created though 
neither note nor mortgage were ever given, 
which lien the administrator of the estate 
of the vendor knowing of its existence, 
was in duty bound to eollect, if possible, 


and for his failure to attempt to collect 
he was chargeable in his account for the 
resulting loss. Scott v. Tuggle, 74 M 476, 
482, 483, 241 P 229. 


Interest Chargeable 


Where administrator was ordered by 
eourt to sell for cash, but instead he sold 
on credit and without security after un- 
necessary delay, he was chargeable with 
interest at legal rate of six per cent from 
date money should have been received 
together with loss in selling price from 
that date and date when sheep were there- 
after sold. In re Astibia’s Estate, 100 M 
224, 236, 46 P 2d 712. 


Joint Debt Secured by Pledge 


Where an executor became indebted to 
his testator during the latter’s lifetime on 
a joint note secured by pledge of corpo- 
rate stock which after maturity and after 
the estate came into his hands was worth 
around par and payment of which note 
could have been secured but for his failure 
to take timely action, the executor was 
properly held liable for the balance due on 
the instrument. In re Connolly’s Estate, 79 
M 445, 462, 257 P 418. 


References 


Mayger v. St. Louis Min. & Mill. Co., 68 
M 492, 500, 219 P 1102; In re Connolly’s 
Estate, 73 M 35, 45, 235 P 408; Swanberg 
v. National Surety Co., 86 M 340, 355, 283 
Per 61; 
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Collateral References 
Executors and Administrators€=86 (1). 


91-3405. 


91-3405 


33 C.J.S. Executors and Administrators 
§§ 167, 168, 169, 173-175, 178, 180, 190. 


(10285) Expenses allowed executor or administrator — at- 


torney’s fees—compensation of executor provided in will. The executor 
and administrator shall be allowed all necessary expenses in the eare, 
management, and settlement of the estate, including a reasonable fee paid 
to attorneys for conducting the necessary proceedings and for conducting 
necessary actions in courts, or incurred therefor, the amount of which 
attorneys’ fees shall be in all cases, in the absence of agreement, fixed 
and determined by the court having jurisdiction of the settlement of the 
estate, and for his services such fees as provided in this chapter; but when 
the decedent, by his will, makes some other provision for the compensation 
of his executor, that shall be a full compensation for his services, unless, 
by a written instrument filed in court, he renounces all claims for com- 


pensation provided for by the will. 


History: En. Sec. 251, p. 305, L. 1877; 
re-en. Sec. 251, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 251, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2774, C. Civ. Proc. 1895; re-en. 
Sec. 7631, Rev. C. 1907; amd. Sec. 1, Ch. 
55, L. 1919; re-en. Sec. 10285, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1616. 


Cross-Reference 
Compensation of attorneys, sec. 93-8601. 


Attorney’s Fees—Additional Attorney 


Where an administrator made no show- 
ing why it was necessary to employ an 
attorney other than the one who had acted 
for the estate and who had been paid for 
his services in that behalf, to prepare the 
administrator’s final account, the latter 
was not entitled to reimbursement for the 
expense incurred for that purpose. In re 
Springer’s Estate, 79 M 256, 267, 255 P 
1058. 


Attorney’s Fees—Amount of Allowance 


Allowance of payment made by an ad- 
ministrator to his attorney for services in 
the amount of $270, and of a like amount 
to himself as compensation for his own 
services, was not improper where the es- 
tate amounted to some $6,100, in view of 
the finding that there was no unreasonable 
delay in closing it, that the administrator 
acted in good faith throughout and was 
not subject to criticism for any action 
taken by him in the premises. In re 
Springer’s Estate, 79 M 256, 267, 255 P 
1058. 


Attorney’s Fees—Findings by Court 


In making an order fixing or allowing 
fees paid by an administrator to his 
counsel, the court must find that services 
of counsel were needed and that they were 
rendered for the benefit of the estate; 
hence where, after the administrator had 
been removed from office, suit was brought 


against him as an individual and against 
his surety by his successor, the estate was 
not liable for the payment of such fees, 
even though the action was without 
foundation. In re Springer’s Estate, 79 M 
256, 267, 255 P 1058. 


Attorney’s Fees—Payment Prior to Al- 
lowance by Court 


If an administrator pays his attorney, 
in anticipation of an allowance by the 
court for attorney’s fees, he acts at his 
peril; he can be allowed only necessary 
expenses in the care, management, and 
settlement of the estate, and his judgment 
may be rejected by the court on the score 
of the amount as well as of necessity. 
State ex rel. Cohen v. District Court, 53 M 
210, 212, 162 P 1053. 


Attorney’s Fees—Petition of Attorney 


The amendment of this section made by 
chapter 55, Laws of 1919, goes no further 
than to expressly authorize the district 
court sitting in probate to do what under 
the section before amendment it could do 
only under its implied power, viz.: to fix 
the amount to be allowed to the personal 
representative of an estate as compensa- 
tion for the services of an attorney in ad- 
vance of the actual payment of the fee by 
him, and therefore under it the court has 
not the power on the petition of an attor- 
ney to fix and allow to him directly the 
compensation due him from an administra- 
tor in his representative capacity, to be 
paid out of the funds of the estate as a 
legal claim against it. In re McLure’s 
Estate, 68 M 556, 565, 220 P 527; In re 
Jennings’ Estate, 74 M 468, 475, 241 P 655. 


Attorney’s Fees—-Removal of Adminis- 
trator 

Attorney fees which are for services 
rendered in defending actions for the re- 
moval of the administrator are not charge- 
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able against the estate because they are 
not for the benefit of the estate but rather 
are for the interest and benefit of the ad- 
ministrator personally. In re Ruane’s Es- 
tate, 125 M 204, 233 P 2d 400, 403. 


Burden of Proof 


In his accounting, the burden is on the 
executor to establish his right to each 
item of expense. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 361. 


Fees of Executors Guilty of Inordinate 
Delay 


In fixing the fees of executors, the court 
should take into consideration the inordi- 
nate delay in distributing the estate, and 
the fee, under no possible theory, should 
exceed that fixed by statute. In re 
Ryan’s Estate, 109 M 340, 344, 96 P 2d 
916. 


Inventory and Appraisement 


Expenses incident to making inventory 
and appraisement were properly disallowed 
in the absence of a statute fixing allow- 
anee of such expenses and a proper item- 
ization of the actual expenses incurred. 
Montgomery v. First Nat. Bank of Dillon, 
114 M 428, 430, 186 P 2d 775. 


Law Governing 


In matters relating to a will contest 
after probate, the special statute, section 
91-1106, controls over the above general 
statute with respect to expenses and costs. 
In re Kesl’s Estate, 117 M 377, 385, 161 
P 2d 641. 


Mileage 

There is no provision of law author- 
izing mileage to be charged by an admin- 
istrator at seven cents per mile for use of 
an automobile. Montgomery v. First Nat. 
Bank of Dillon, 114 M 428, 429, 136 P 2d 
775. 


Necessary Expenses 


The burden is upon an executor or ad- 
ministrator on presenting his account, to 
establish his right to each item of expense 
for which he claims reimbursement; “nec- 
essary expenses,” as used in this section, 
mean actual expenses legally incurred by 
him. Montgomery v. First Nat. Bank of 
Dillon, 114 M 428, 429, 136 P 2d 775. 


Premium on Bond 


For premiums paid by an administrator 
to a surety company for his official bond 
during the time he served as administra- 
tor he was properly allowed eredit, the 
contention of contestant that the item 
should not have been allowed for the pe- 
riod for which settlement of the estate 
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was unduly delayed being untenable in 
view of the finding of the court that there 
was no delay attributable to the adminis- 
trator. In re Springer’s Estate, 79 M 256, 
267, 255 P 1058. 


Repairs and Improvements 


Executor need not get the approval of 
the court before making repairs and im- 
provements, but, in the absence of ap- 
proval, the burden is upon him to prove 
that the expenditures were made accord- 
ing to law and that they were reasonable 
and necessary. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 361. 


Storage Charges 


The administrator and court are bound 
to “exercise the highest diligence and to 
limit expenditures with a wise prudence 
and economy,” therefore it is not an 
abuse of discretion for the court to dis- 
allow storage charged for a ear for $123.75 
when the ear had an appraised value of 
$75 and was later sold for $30. In re 
Ruane’s Estate, 125 M 204, 233 P 2d 400, 
403. 


Traveling Expenses 


Traveling expenses incurred by an ad- 
ministrator will not be allowed unless it 
is shown that such travel was necessary 
for the care, management, or settlement 
of the estate and that it was necessary to 
make the trips in question rather than use 
the mail. In re Ruane’s Estate, 125 M 204, 
233 P 2d 400, 402. 


Ward’s Right to Conduct Litigation and 
Select Attorney after His Majority 


Ordinarily, the employment of an attor- 
ney continues until the completion of the 
proceeding for which he is employed, un- 
less terminated by law or the act of him- 
self or his client. A guardian has the 
right to conduct the litigation of his ward 
including the selection of an attorney, 
but when the ward becomes of age, a defi- 
nite break occurs, after which the former 
ward has that right, including the selection 
of his attorney without any control by the 
former guardian. There is no continuity 
over the break. Mitchell v. McDonald, 114 
M 292, 301, 186 P 2d 536. 


References 


First Nat. Bank v. Collins, 17 M 433, 
436, 43 P 499; State ex rel. Kelly v. Dis- 
trict Court, 25 M 33, 37, 63 P 717; State 
ex rel. Hisenhauer v. District Court, 54 M 
172, 174, 168 P 522; State v. Daems, 97 M 
486, 497, 37 P 2d 322; In re Astibia’s 
Estate, 100 M 224, 235, 46 P 2d 712; In 
re Sikorski’s Estate, 127 M 563, 268 P 2d 
395, 399; Guardianship of Reid, 128 M 197, 
271 P 2d 1031, 1037. 
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Collateral References 


Executors and Administrators€=109-111, 
488-501. 

33 C.J.S. Executors and Administrators 
§§ 144, 217-222, 228-238; 34 C.J.S. Exec- 
utors and Administrators § 389. 

21 Am. Jur, 666, 686, Executors and Ad- 
ministrators, §§ 510-518, 545 et seq. 


Right to allowance out of estate of at- 
torneys’ fees incurred in attempt to estab- 
lish or defeat will. 10 ALR 783 and 40 
ALR 2d 1407. 

Allowanee of attorney’s fee against prop- 
erty or funds of estate of decedent ren- 
dered in protection of such estate. 49 ALR 
1164 and 107 ALR 749, 

Allowance out of decedent’s estate for 
services rendered by attorney not em- 
ployed by executor or administrator. 79 
ALR 521 and 142 ALR 1459. 

Right of executor, administrator, or tes- 
tamentary trustee to allowance of attor- 
neys’ fees and expenses incident to con- 
troversy over surcharging his account. 101 
ALR 806. 

Right of personal representative to al- 
lowance, out of property involved, for 


91-3406. 


91-3407 


attorneys’ fees or other expenses incurred 
in unsuccessful effort to claim the prop- 
erty for the estate. 126 ALR 1349. 

Executors’ or attorneys’ fees and other 
expenses of administration of estate prior 
to establishment of fund as chargeable to 
corpus or to income, 135 ALR 1322. s 

Amount of attorney’s compensation for | 
services in administration of decedent’s 
estate. 143 ALR 735 and 56 ALR 2d 13. 

Validity, construction, and effect of pro-_ 
vision in will regarding amount payable 
for attorneys’ services. 148 ALR 362. 

Compensation of attorney for executor 
or administrator as affected by representa- 
tion of heir or other beneficiary in contro- 
versy with other heirs or beneficiaries. 47 
ALR 2d 1104. 

Compensation of personal representative 
for repair of personal property of estate. 
64 ALR 2d 857. 

Right of executor or administrator to 
extra compensation for legal services ren- 
dered by him. 65 ALR 2d 809. 

Fees of independent legal counsel re- 
tained by coexecutor as chargeable against 
estate. 66 ALR 2d 1169. 


(10286) Not to purchase claims against the estate. No execu- 


tor or administrator shall purchase any claim against the estate he repre- 
sents; and if he pays any claim for less than its nominal value, he is only 
entitled to charge in his account the amount he actually paid. 


History: En. Sec. 252, p. 305, L. 1877; 
re-en. Sec. 252, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 252, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2775, C. Civ. Proc. 1895; re-en. 
Sec. 7632, Rev. C. 1907; re-en. Sec. 10286, 
Bocem, 1921. Cal. C. Civ. Proc. Sec. 1617. 


91-3407. 


Collateral References 


Executors and Administrators¢€115, 
481, 

33 C.J.S. Executors and Administrators 
§§ 239-241; 34 C.J.S. Executors and Ad- 
ministrators § 851. 


(10287) Compensation of executors and administrators. When 


no compensation is provided by the will, or the executor renounces all 
elaims thereto, he must be allowed commissions upon the amount of the 
estate accounted for by him, as follows: For the first thousand dollars, 
at the rate of seven per cent; for all above that sum, not exceeding ten 
thousand dollars, at the rate of five per cent; for all above ten thousand 
dollars, not exceeding twenty thousand dollars, at the rate of four per 
cent; and for all above twenty thousand dollars, at the rate of two per cent. 
If there be more than one executor, only one commission must be allowed. 
The same commissions must be allowed to administrators. In all such 
eases further allowances may be made as the court or judge may deem 
just and reasonable for any extraordinary services. The total amount of 
such extra allowance must not exceed the total amount of commission 
allowed by this section. 


History: En. Sec. 253, p. 305, L. 1877; 
re-en. Sec. 253, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 253, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 1, p. 59, Ex. L. 1887; amd. Sec. 
2776, C. Civ. Proc. 1895; amd. Sec. 1, Ch. 
4, L. 1905; re-en. Sec. 7633, Rev. C. 1907; 


re-en. Sec. 10287, R. C. M. 1921. Cal. C. 
Civ. Proc. Sec. 1618. 


Amount of Allowance 


Allowance of payment made by an ad- 
ministrator to his attorney for services in 
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the amount of $270, and of a like amount 
to himself as compensation for his own 
services, was not improper where the es- 
tate amounted to some $6,100, in view of 
the finding that there was no unreasona- 
ble delay in closing it, that the adminis- 
trator acted in good faith throughout and 
was not subject to criticism for any action 
taken by him in the premises. In re 
Springer’s Estate, 79 M 256, 266, 255 P 
1058. 

Where an executor, who was also named 
trustee in the will for certain purposes 
after his executorial duties were com- 
pleted, never in his fourteen years of serv- 
ice acted as trustee, and the will, while 
providing for his compensation as trustee 
at five per cent of the gross income of 
the estate, did not fix his remuneration 
as executor; who on settlement of his ac- 
counts asked that his fee be fixed as exee- 
utor only, as provided by this section, 
i. e., based upon the inventory value of the 
estate together with the rents, income and 
profits, the court erred in not so fixing 
it, but instead allowing him only five per 
cent of the total rents and ineome. In 
re Kelley’s Estate, 91 M 98, 5 P 2d 559. 

Where an estate was in condition to be 
closed at any time and there remained but 
few steps to be taken toward that end, 
and the value of the estate was $53,093, 
warranting an attorney’s fee of $1,581 
computed under the rules of court and 
this section, an order allowing a dismissed 
attorney $1,315, leaving the sum of $266 
as compensation for services to be per- 
formed by his successor, was not improper. 
In re Culver’s Estate, 91 M 475, 479, 8 P 
2d 662. 


Determination of Amount 


This section provides that the adminis- 
trator “must be allowed commissions upon 
the amount of the estate accounted for 
by him,” based upon the schedule therein 
provided. Neither sections 91-3402, 91- 
3403, nor this section infer that a sale may 
be made solely to reduce the adminis- 
trator’s fee. If grounds exist for a sale, 


and one is actually and justly made, then - 


the sale price fixes the value on which the 
administrator’s fee is based. In re Walk- 
er’s Estate, 111 M 66, 71, 106 P 2d 341. 
Where the administratrix has expenses 
of $10 filing fee and $4.82 for sheriff’s 
fee for serving subpoenas in an action 
to defend her position as administratrix; 
these items when recovered in a cost bill 
in that action cannot be credited to the 
estate as an asset and thus increase the 
assets of the estate on which to base 
compensation for services. In re Ruane’s 
Estate, 125 M 204, 233 P 2d 400, 404, 405. 
It was proper for the court not to rule 
on the allowance or disallowance of execu- 
tor and attorney fees until all the facts 
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were before it. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 365. 


Fees of Executors Guilty of Inordinate 
Delay 


In fixing the fees of executors, the court 
should take into consideration the inordi- 
nate delay in distributing the estate, and 
the fee, under no possible theory, should 
exceed that fixed by statute. In re Ryan’s 
Estate, 109 M 340, 344, 96 P 2d 916. 


Law Governing 


The claim of an administrator for fees 
is an inchoate right until ascertained and 
allowed upon a final accounting, and must 
be regulated by the law in foree at the 
time thereof, and not by the law at the 
time of his appointment, unless such claim 
had become a vested right by reason of 
the services being fully performed prior 
to the passage of the latter law, and the 
fact appear upon such final account. In 
re Dewar’s Estate, 10 M 426, 439, 25 P 
1026. See also In re Ricker’s Estate, 14 
M 158, 180, 35 P 960. 

The law regulating the fees of adminis- 
trators is not a contract that the same 
compensation will not continue during the 
term of any incumbent; nor does the hold- 
ing of such office create a vested right to 
receive for future services the fees es- 
tablished at the time of his appointment. 
In re Dewar’s Estate, 10 M 426, 440, 25 
P 1026. 


Neglect and Mismanagement of Estate 


Whether an administrator is entitled to 
commissions as provided for by this sec- 
tion, is dependent upon whether he earned 
them, by attending to the duties of his 
trust with fidelity and in accordance with 
the provisions of the law; hence willful 
neglect and mismanagement of the estate 
are sufficient to authorize the court in 
withholding them or such part of them as 
it may see fit to withhold in the exercise 
of the discretion lodged in the court in 
that respect. In re Jennings’ Estate, 74 
M 468, 474, 241 P 655. 


References 


In re Dolenty’s Estate, 53 M 33, 39, 161 
P 524; In re Sikorski’s Estate, 127 M 
563, 268 P 2d 395, 399; Guardianship of 
Reid, 128 M 197, 271 P 2d 1031, 1037. 


Collateral References 


Executors and Administrators€-495-497. 

34 C.J.S. Executors and Administrators 
§§ 862-868, 874. | 

21 Am. Jur. 672, Executors and Admin- 
istrators, §§ 519-537. 


Right of executor or administrator to 
extra compensation for services other than 
attorney’s services. 66 ALR 512, 
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Right of executor or administrator to 
commissions as affected by fault in ad- 
ministration. 83 ALR 726, 


91-3501 


Right to double compensation where 
Same person (natural or corporate) acts as 
executor and trustee. 85 ALR 2d 537. 


CHAPTER 35 


ACCOUNTING AND SETTLEMENT BY EXECUTORS AND 
ADMINISTRATORS 


Section 91-3501. 


Exhibit of receipts and disbursements and claims allowed. 


When settlement is final, notice must so state—final settlement, par- 


91-3502. Citation to account. 
91-3503. Petition for citation to render exhibit. 
91-3504. Citation to account on application. 
91-3505. Objections to account, who may file. 
91-3506. Attachment for not obeying the citation. 
91-3507. To render accounts after notice to creditors. 
91-3508. Accounting on removal or death of representative or guardian. 
91-3509. Revoking authority of executor, when. 
91-3510. To produce and file vouchers, which may remain in court. 
91-3511. Vouchers for items less than twenty dollars—when dispensed with, 
91-3512. Day of settlement to be appointed and notice thereof. 
91-3513. 
tition and distribution. 
91-3514. Interested party may file exceptions to account. 


91-3515. 
91-3516. 
91-3517. 
91-3518. 
91-3519. 


91-3501. 


All matters may be contested by the heirs—hearing. 
Settlement of accounts to be conclusive, when and when not. 
Proof of notice of settlement of accounts. 

Sale of personal property in lieu of realty—when ordered. 
Moneys invested by order of court. 


(10288) Exhibit of receipts and disbursements and claims 


allowed. Six months after his appointment, and at any time when required 
by the court or judge, either upon his own motion or upon the application 
of any person interested in the estate, the executor or administrator must 
render, for the information of the court or judge, an exhibit under oath, 
showing the amount of money received and expended by him, the amount 
of all claims presented against the estate, and the names of the claimants, 
and all other matters necessary to show the condition of its affairs. 


History: En. Sec. 254, p. 306, L. 1877; 
re-en. Sec. 254, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 254, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2780, C. Civ. Proc. 1895; re-en. 
Sec. 7634, Rev. C. 1907; re-en. Sec. 10288, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1622. 


Account 


Where the court ordered the adminis- 
trator to account, an “Affidavit of Report 
of Administrator’ wherein the adminis- 
trator sought to excuse his failure to close 
the estate is not what the statutes call for 
because it does not show the “amount of 
money received and expended by him” 
and it does not justify the administrator’s 
failure to account at all. State ex rel. 
Adamson v. District Court, 128 M 5388, 
279 P 2d 691, 693. 

In his accounting, the burden is on the 
executor to establish his right to each 
item of expense. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 361. 


Credit for Expenditures 


Where executrix paid debts of corpora- 
tion virtually owned by her husband, out 
of property of his estate to protect the 
assets, her failure to strictly follow statu- 
tory directions as to presentment and ap- 
proval of claims should not deprive her of 
the credits claimed, under the rule that 
where justice requires it courts may ignore 
corporate entities. In re Russell’s Estate, 
102 M 301, 308, 309, 59 P 2d 777. 


Inventory of Assets 


It is not the intention of the law that 
the administrator should in every account 
give a full inventory of the assets of the 
estate. This properly belongs to the in- 
ventory which is filed, except the actual 
eash on hand, which the law appears to 
contemplate he should carry forward in 
his several accounts rendered to the court. 
Where, therefore, the account of an ad- 
ministrator gave a statement of the re- 
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ceipts and disbursements of money since 
his last report, it was a sufficient compli- 
ance with the requirement of the statute. 
In re Davis’ Estate, 31 M 421, 425, 78 P 
704, explained in 73 M 35, 64, 235 P 408. 


References 


State ex rel. King v. District Court, 42 M 
182, 185, 111 P 717; State ex rel. Hisen- 
hauer v. District Court, 54 M 172, 175, 168 
P 522; In re Jennings’ Estate, 74 M 449, 
456, 241 P 648, 74 M 468, 472, 241 P 655; 


91-3502. 
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In re Rinio’s Estate, 96 M 344, 347, 30 P 
2d 803; In re Astibia’s Estate, 100 M 224, 
230, 46 P 2d 712; State ex rel. Regis v. 
District Court, 102 M 74, 79, 55 P 2d 1295. 


Collateral References 


Exeecutors and Administrators€—458 et 
seq. 
34 C.J.S. Executors and Administrators 
§§ 828, 837. 

21 Am. Jur. 656, Executors and Adminis- 
trators, § 491 et seq. 


(10289) Citation to account. If the executor or administrator 


fails to render an exhibit for six months after his appointment, the court 
or judge must cause a citation to be issued requiring him to appear and 


render it. 


History: En. Sec. 255, p. 306, L. 1877; 
re-en. Sec. 255, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 255, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2781, C. Civ. Proc. 1895; re-en. 
Sec. 7635, Rev. C. 1907; re-en. Sec. 10289, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1623. 


Cross-Reference 
Duty to file report, penalty for failure, 
sec. 94-3501. 


91-3503. 


Collateral References 


Executors and Administrators€=468- 
472. 

33 C.J.S. Executors and Administrators 
§12; 34 C.J.S. Executors and Adminis- 
trators §§ 837, 838, 840-844, 846, 848. 

21 Am. Jur. 663, Executors and Adminis- 
trators, §§ 505, 506. 


(10290) Petition for citation to render exhibit. Any person 


interested in any estate may, at any time before the final settlement of 
accounts, present his petition to the court or judge, praying that the execu- 
tor or administrator be required to appear and render such exhibit, setting 
forth the facts showing that it is necessary and proper that such an exhibit 
should be made. 


History: En. Sec. 256, p. 306, L. 1877; 
re-en. Sec. 256, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 256, 2nd Div. Comp. Stat. 1887; 


re-en. Sec, 2782, C. Civ. Proc. 1895; re-en. 
Sec. 7636, Rev. C. 1907; re-en. Sec. 10290, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1624. 


91-3504. (10291) Citation to account on application. If the court or 
judge is satisfied, either from the oath of the applicant or from any other 
testimony offered, that the facts alleged are true, and considers the show- 
ing of the applicant sufficient, he must direct a citation to be issued to the 
executor or administrator, requiring him to appear, at some day to be named 
in the citation, and render an exhibit as prayed for. 


History: En. Sec. 257, p. 306, L. 1877; 
re-en. Sec. 257, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 257, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2783, C. Civ. Proc. 1895; re-en. 
Sec. 7637, Rev. C. 1907; re-en. Sec. 10291, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1625. 


91-3505. (10292) Objections to account, who may file. When an exhibit 
is rendered by an executor or administrator, any person interested may 
appear, and, by objections in writing, contest any account or statement 
therein contained. The court or judge may examine the executor or admin- 
istrator, and if he has been guilty of neglect, or has wasted, embezzled, or 
mismanaged the estate, his letters must be revoked. 


History: En. Sec. 258, p. 306, L. 1877; 
re-en. Sec. 258, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 258, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2784, C. Civ. Proc. 1895; re-en. 
Sec. 7638, Rev. C. 1907; re-en. Sec. 10292, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1626. 
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References 21 Am, Jur. 665, Executors and Admin- 
In re Tuohy’s Estate, 33 M 230, 246, 83 = istrators, § 507. 

P 486. Tort claimant against decedent’s estate 
Collateral References as person or party interested, or as credi- 

tie u tor, entitled to object to account or report 
A % ) J p 

Perc ats adi nistratorse=504, of personal representative. 87 ALR 2d 
34 C.J.S. Executors and Administrators tap: 

§ 899 et seq. 


91-3506. (10293) Attachment for not obeying the citation. If any 
executor or administrator neglects or refuses to appear and render an 
exhibit, after having been duly cited, an attachment may issue against 
him and such exhibit enforced, or his letters may be revoked, in the disecre- 
tion of the court or judge. 

History: En. Sec. 259, p. 307, L. 1877; Collateral References 


re-en. Sec. 259, 2nd Div. Rev. Stat. 1879; Executors and Administrators€=35 (1), 
re-en. Sec. 259, 2nd Div. Comp. Stat. 1887; 472, 505. 
re-en. Sec. 2785, C. Civ. Proc. 1895; re-en. 33 C.J.S. Executors and Administrators 


Sec. 7639, Rev. C. 1907; re-en. Sec, 10293, § 90; 34 C.J.S. Executors and Administra- 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1627. tory §§ 837, 844, 848, 899. 


91-3507. (10294) To render accounts after notice to creditors. Within 
thirty days after the expiration of the time mentioned in the notice to 
ereditors within which claims must be exhibited, every executor or admin- 
istrator must render a full account and report of his administration. If 
he fails to present his account, the court or judge must compel the rendering 
of the account by attachment, and any person interested in the estate may 
apply for and obtain an attachment; but no attachment must issue unless 
a citation has been first issued, served, and returned, requiring the execu- 
tor or administrator to appear and show cause why an attachment should 
not issue. Every account must exhibit all debts which have been presented 
and allowed during the period embraced in the account. 


History: En. Sec. 260, p. 307, L. 1877; 433, 19 P 2d 322; State ex rel. Adamson v. 
re-en. Sec, 260, 2nd Div. Rev. Stat. 1879; District Court, 128 M 538, 279 P 2d 691, 
re-en. Sec. 260, 2nd Div. Comp. Stat. 1887; 692. 
amd. Sec. 2786, C. Civ. Proc. 1895; re-en. 


Sec. 7640, Rev. C. 1907; re-en. Sec. 10294, Collateral References 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1628. Exeecutors and Administrators€=458 et 
seq., 502. 
References 34 C.J.S. Executors and Administrators 


In re Jennings’ Estate, 74 M 449, 456, §§ 828, 837 et seq., 882. 
241 P 648; In re Rinio’s Estate, 93 M 428, 


91-3508. (10295) Accounting on removal or death of representative or 
guardian. When the authority of an executor, administrator or guardian 
ceases, or is revoked for any reason, he may be cited to account before the 
court or judge, at the instance of the person succeeding to the administra- 
tion of the same estate, in like manner as he might have been cited by any 
person interested in the estate during the time he was executor, admin- 
istrator or guardian. If an executor, administrator or guardian dies, his 
accounts may be presented by his personal representative to and settled by 
the court in which the estate of which he was executor, administrator or 
guardian is being administered, and upon the petition of the successor of 
such deceased executor, administrator or guardian, such court may compel 
the personal representative of such deceased executor, administrator or 
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guardian to render an account of the administration of his testator, intes- 
tate or ward, and must settle such account as in other eases. 


History: En. Sec. 261, p. 307, L. 1877; 
re-en. Sec. 261, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 261, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2787, C. Civ. Proc. 1895; re-en. 
Sec, 7641, Rev. C. 1907; amd. Sec. 1, Ch. 
122, L. 1913; re-en, Sec. 10295, R. C. M. 
1921; amd. Sec. 1, Ch. 11, L. 1927. Cal. 
C. Civ. Proc. Sec. 1629. 


Jurisdiction 


The district court sitting in probate 
has the same jurisdiction in the matter of 
issuing process, under this section and sec- 
tion 91-4307, as has the district court; 
hence superior authority of the district 
court in that regard cannot be urged as a 
reason for invoking its jurisdiction, rather 
than that of the probate court, in an action 
against an administrator who had removed 
from the state, and his surety, to recover 
assets of the estate prior to settlement of 
the former’s account. O’Sullivan v. Alex- 
ander, 73 M 12, 16 et seq., 234 P 1099. 


91-3509. 


Necessity of Accounting 


An action at law to recover from an ad- 
ministrator and his surety a money judg- 
ment for assets in the hands of the former 
does not lie until after accounting and 
settlement had in the probate proceedings. 
O’Sullivan v. Alexander, 73 M 12, 16 et 
seq., 2384 P 1099. 


References 
Baker v. Hanson, 72 M 22, 32, 231 P 
902; In re Connolly’s Estate, 73 M 35, 64, 


235 P 408; In re Kern’s Estate, 96 M 443, 
447, 31 P 2d 313. 


Collateral References 


Executors and Administrators€—458-467. 

33 C.J.S. Executors and Administrators 
§ 191; 34 C.J.S. Executors and Administra- 
tors §§ 828-835, 837. 

21 Am. Jur. 659, Exeecutors and Admin- 
istrators, §§ 496, 497. 


(10296) Revoking authority of executor, when. If the execu- 


tor or administrator resides out of the county, or absconds, or conceals 
himself, so that the citation cannot be personally served, and neglects to 
render an account, within thirty days after the time prescribed in this 
chapter, or if he neglects to render an account within thirty days after being 
committed where the attachment has been executed, his letters must be 
revoked. 


History: En. Sec. 262, p. 307, L. 1877; 
re-en. Sec. 262, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 262, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2788, C. Civ. Proc. 1895; re-en. 
Sec. 7642, Rev. C. 1907; re-en. Sec. 10296, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1630. 


91-3510. (10297) To produce and file vouchers, which may remain in 
court. In rendering his account, the executor or administrator must pro- 
duce and file vouchers for all charges, debts, claims, and expenses which he 
has paid, which must remain in the court; and he may be examined on oath 
touching such payments, and also touching any property and effects of the 
decedent, and the disposition thereof. When any voucher is required for 
other purposes, it may be withdrawn on leaving a certified copy on file; if a 
voucher is lost, or for other good reasons cannot be produced on the settle- 
ment, the payment may be proved by the oath of any competent witness. 


Collateral References 

Executors and Administrators€=35 (1). 

33 C.J.S. Executors and Administrators 
§ 90. 


History: En. Sec. 263, p. 308, L. 1877; 
re-en. Sec. 263, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 263, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2789, C. Civ. Proc. 1895; re-en, 
Sec. 7643, Rev. C. 1907; re-en. Sec. 10297, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1631. 


Absence of Vouchers 


Where an administrator made a showing 
relative to the absence of vouchers for 
certain amounts satisfactory to the court 


as required by this section, and the con- 
testant did not offer any testimony to re- 
fute it, approval of the amounts paid by 
the administrator will not be disturbed on 
appeal In re Springer’s Estate, 79 M 256, 
265, 255 P 1058. 


Collateral References 

Executors and Administrators¢503. 

34 C.J.S. Executors and Administrators 
§ 898. 
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91-3511. (10298) Vouchers for items less than twenty dollars—when 
dispensed with. On the settlement of his account, he may be allowed any 
item of expenditure not exceeding twenty dollars, for which no voucher is 
produced, if such item be supported by his own uncontradicted oath positive 
to the fact of payment, specifying when, where, and to whom it was made; 
but such allowances in the whole must not exceed five hundred dollars 
against any one estate, and if, upon such settlement of accounts, it appear 
that debts against the deceased have been paid without the affidavit and 
allowance prescribed by statute or sections 91-2705, 91-2706 and 91-2707, 
and it shall be proven by competent evidence to the satisfaction of the 
eourt or judge that such debts were justly due, were paid in good faith, 
that the amount paid was the true amount of such indebtedness over and 
above all payments or setoffs, and that the estate is solvent, it shall be 
the duty of the said court or judge to allow the said sums so paid in the 
settlement of said accounts. 


History: En. Sec. 264, p. 308, L. 1877; tions of statute have been met, fact of 


re-en. Sec. 264, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 264, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2790, C. Civ. Proc. 1895; re-en. 
Sec. 7644, Rev. C. 1907; re-en. Sec. 10298, 
BR. C. M. 1921. Cal. C. Civ. Proc. Sec. 1632. 


Presentation of Claim 


Under this section regarding allowance 
of sums paid by administrator without al- 


lack of presentation of claim does not 
prove that debt is not “justly due” and 
does not affect right and duty of court to 
approve action of administrator in paying 
it. In re McKinnon’s Estate, 118 M 217, 
164 P 2d 726, 727. 


References 


State ex rel. Eisenhauer v. District 


lowance prescribed by statute in settle- 
ment of debts justly due, if other condi- 

91-3512. (10299) Day of settlement to be appointed and notice thereof. 
When any account is rendered for settlement, the court or judge may ap- 
point a day for the settlement thereof; the clerk must thereupon give notice 
thereof by causing notices to be posted in at least three public places in the 
county, setting forth the name of the estate, the executor or administrator, 
and the day appointed for the settlement of the account. The court or 


Court, 54 M 172, 175, 168 P 522. 


judge may order such further notice to be given as may be proper. 


History: En. Sec. 265, p. 308, L. 1877; 
re-en, Sec. 265, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 265, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2791, C. Civ. Proc. 1895; re-en. 
Sec. 7645, Rev. C. 1907; re-en. Sec. 10299, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1633. 


Constructive Notice 


In an action to recover on a guardian’s 
bond, contention of defendant surety that 
the decree of settlement of the guardian’s 
account was not binding upon it because 
it had not received notice of hearing 
thereon was without merit since posted 
notice given under this section (relating 
to settlement of accounts of executors and 
administrators made applicable by section 
91-5210 to proceedings in guardianship) 
was constructive notice to defendant, and 
the court’s recital in the decree of settle- 
ment that notice had been given, was 
sufficient proof of notice (section 93-1001- 
20). Oliveri v. Maroncelli, 94 M 476, 479, 
22 P 2d 1054. 


Notice Essential 


The giving of the notice required by this 
section is an indispensable requirement, 
and must be observed, or the order of al- 
lowanee will not be binding. In re Davis’ 
Estate, 35 M 273, 280, 88 P 957. 


Postponement of Hearing on Final 
Account 


Where, after proper notice, administra- 
tor filed his final account and petition for 
final distribution, and after objections 
were filed the court postponed the hearing, 
no further notice was required before ap- 
proval of the supplemental account and 
order for distribution differing from that 
first proposed. Harrison v. Cannon, 122 M 
318, 203 P 2d 978. 


Purpose of Notice 

The notice required in probate proceed- 
ings serves the purpose of a summons in 
ordinary actions. The giving of the notice 
in probate proceedings may be rendered 
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unnecessary by the appearance of the par- 
ties and their participation in the proceed- 
ings. In such ease the purpose of the 
notice has been served, and one who has 
appeared and taken part in the hearing 
will not be heard to say that the court 
had no jurisdiction to determine his rights. 
In re Davis’ Estate, 35 M 273, 280, 88 P 
957. 


References 
In re Tuohy’s Estate, 33 M 230, 246, 


91-3513. 
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83 P 486; State ex rel. Eisenhauer v. Dis- 
trict Court, 54 M 172, 175, 168 P 522; 
In re Murphy’s Estate, 57 M 273, 279, 
188 P 146; State ex rel. Brophy v. District 
Court, 97 M 83, 84, 33 P 2d 266. 


Collateral References 
Executors and Administrators¢=505. 


34 C.J.S. Executors and Administrators 
§ 899. 


(10300) When settlement is final, notice must so state—final 


settlement, partition and distribution. If the account mentioned in the 
preceding section be for final settlement, and a petition for the final distri- 
bution of the estate be filed with said accounts, the notice of the settlement 
must state those facts, which notice must be given by posting or publication, 
as the court or judge may direct, and for such time as may be ordered. On 
the settlement of said account, distribution and partition of the estate to all 


entitled thereto may be immediately 


ceedings. 


History: En. Sec. 266, p. 309, L. 1877; 
re-en. Sec. 266, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 266, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2792, C. Civ. Proc. 1895; re-en. 
Sec. 7646, Rev. C. 1907; re-en. Sec. 10300, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1634. 


Postponement of Hearing on Final Ac- 
count 


Where, after proper notice, administra- 
tor filed his final account and petition for 
final distribution, and after objections 
were filed the court postponed the hearing, 
no further notice was required before ap- 
proval of the supplemental account and 
order for distribution differing from that 
first proposed. Harrison v. Cannon, 122 
318, 203 P 2d 978. 


Purpose 


The purpose of this section, while re- 
lating to settlement of administrator’s or 
executor’s account and requiring that the 


91-3514. 


had, without further notice of pro- 


notice must state that the settlement is 
to be final, made applicable to guardian- 
ship proceedings by section 91-5210, is to 
bring all interested parties within the 
jurisdiction of the court and bind them 
by the court’s orders. In re Kostohris’ 
Estate, 96 M 226, 231, 29 P 2d 829. 


References 


In re Murphy’s Estate, 57 M 273, 280, 
188 P 146; Oliveri v. Maroneelli, 94 M 
476, 479, 22 P 2d 1054; State ex rel. 
Brophy v. District Court, 97 M 83, 84, 33 
P 2d 266; State ex rel. Regis v. District 
Court, 102 M 74, 83, 55 P 2d 1295. 


Collateral References 


Executors and Administrators€—472 et 
seq. 

34 C.J.S. Executors and Administrators 
§§ 837, 844, 848 et seq. 

21 Am. Jur, 656, Executors and Adminis- 
trators, § 491 et seq. 


(10301) Interested party may file exceptions to account. On 


the day appointed, or any subsequent day to which the hearing may be post- 
poned by the court or judge, any person interested in the estate may appear 
and file his exceptions in writing to the account, and contest the same. 


History: En. Sec. 267, p. 309, L. 1877; 
re-en. Sec. 267, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 267, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2793, C. Civ. Proc. 1895; re-en. 
Sec. 7647, Rev. C. 1907; re-en. Sec. 10301, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1635, 


Allowance of Claim of Administrator 


The allowance of an individual claim of 
an administrator against the estate is not 
conclusive, but the parties interested may 
contest it when his account is presented. 


In re Barker’s Estate, 26 M 279, 283, 67 
P 941. 


Creditor 


A ereditor whose claim against an estate 
may be reduced by the allowance of an 
alleged debt is a person interested in the 
estate, and may contest the administrator’s 
final account under this section and section 
91-3512. In re Mouillerat’s Estate, 14 M 
245, 251, 36 P 185. 
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Postponement of Hearing on Final 
Account 


Where, after proper notice, administra- 
tor filed his final account and petition for 
final distribution, and after objections 
were filed the court postponed the hearing, 
no further notice was required before ap- 
proval of the supplemental account and 
order for distribution differing from that 
first proposed. Harrison v. Cannon, 122 M 
318, 203 P 2d 978. 


References 
State ex rel. 


91-3515. 


Eisenhauer v. District 


91-3516 


Court, 54 M 172, 175, 168 P 522; In re 
Murphy’s Estate, 57 M 273, 279, 188 P 
146; Oliveri v. Maroncelli, 94 M 476, 479, 
22 P 2d 1054; State ex rel. Sanford v. 
District Court, 124 M 429, 225 P 2d 866, 
867. 


Collateral References 


Exeecutors and Administrators€=504., 

34 C.J.S. Executors and Administrators 
§ 883 et seq. 

21 Am. Jur. 665, Executors and Admin- 
istrators, § 507. 


(10302) All matters may be contested by the heirs—hearing. 


All matters, including allowed claims not passed upon on the settlement of 
any former account, or on rendering an exhibit, or on making an order of 
sale, may be contested by the heirs for cause shown. The hearing and 
allegations of the respective parties may be postponed from time to time, 
when necessary, and the court or judge may appoint one or more referees 
to examine the accounts and make report thereon, subject to confirmation ; 
and may allow a reasonable compensation to the referees, to be paid out 


of the estate of the decedent. 


History: En. Sec. 268, p. 309, L. 1877; 
re-en. Sec. 268, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 268, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2794, C. Civ. Proc. 1895; re-en. 
Sec. 7648, Rev. C. 1907; re-en. Sec. 10302, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1636. 


Postponement of Hearing on Final 
Account 


Where, after proper notice, administra- 
tor filed his final account and petition for 


were filed the court postponed the hearing, 
no further notice was required before ap- 
proval of the supplemental account and 
order for distribution differing from that 
first proposed. Harrison v. Cannon, 122 M 
318, 203 P 2d 978. 


References 

In re Murphy’s Estate, 57 M 273, 279, 
188 P 146; In re Smith’s Estate, 60 M 276, 
295, 199 P 696; In re Harper’s Estate, 98 


final distribution, and after objections M 356, 40 P 2d 51. 


91-3516. (10303) Settlement of accounts to be conclusive, when and 
when not. The settlement of any account and the allowance thereof by the 
court or judge, or upon appeal, is conclusive against all persons in any way 
interested in the estate, saving, however, to all persons laboring under 
any legal disability, the right to move for cause to reopen and examine 
the account, or to proceed by action against the executor or administrator, 
either individually or upon his bond, at any time before final distribution ; 
and in any action brought by any such person, the allowance and settle- 
ment of the account is prima facie evidence of its correctness; provided, 
the court may, upon motion of any party interested, or upon its own motion, 
within sixty days after the rendition of the decree in cases of inadvertence, 
or within sixty days after the discovery of the facts constituting the fraud, 
reopen or set aside any decree of any settlement on the grounds of inad- 
vertence or fraud. 


History: En. Sec. 269, p. 309, L. 1877; 
re-en. Sec. 269, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 269, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2795, C. Civ. Proc. 1895; re-en. 
Sec. 7649, Rev. C. 1907; amd. Sec. 1, Ch. 


Appeal from Order Refusing to Vacate 


The only appeals permissible in probate 
matters are those provided in subdivision 
3 of section 93-8003, and no mention being 
made there of an appeal from an order 


46, L. 1919; re-en. Sec. 10303, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1637. 


refusing to vacate a decree of settlement 
of final account and distribution of estate, 


229 


91-3516 


no appeal lies therefrom. The provision 
for appeal from an order made after judg- 
ment does not apply to probate. As a 
corollary it would seem no appeal lies from 
an order vacating such decree, or a part 
thereof. State ex rel. Regis v. District 
Court, 102 M 74, 76, 55 P 2d 1295. 


Attack on Special Allowance of Attor- 
ney’s Fee 

Upon failure of attorney to advise peti- 
tioner of his intention to secure a fee 
greatly in excess of what he had repre- 
sented to her it would be, thus preventing 
her resisting same, lower court erred in 
denying her motion to vacate order. State 
ex rel. Clark v. District Court, 102 M 227, 
236, 57 P 2d 809. 


Attack on Special Allowance of Exec- 
utor’s Fee 


Where an allowance of an executor’s fee 
for extraordinary services was made in a 
separate order on same day decree of final 
settlement of account was rendered, the 
order making the allowance must be con- 
sidered and read into the decree of settle- 
ment, and interested party attacking the 
special allowance on ground of inadvert- 
ence and fraud properly proceeded by 
motion to correct the decree of settle- 
ment under this section. State ex rel. 
Regis v. District Court, 102 M 74, 78, 55 
P 2d 1295; State ex rel. Clark v. District 
Court, 102 M 227, 234, 57 P 2d 809. 


Burden of Proof on Re-examination of 
Account 


Where a minor asks to have the aec- 
count of the executrix previously ap- 
proved reopened, the previous settlement 
is, under this section, prima facie evidence 
of the correctness of the account, and the 
burden rests upon him to prove that a cer- 
tain item was erroneously allowed and 
approved. In re Eakins’ Estate, 64 M 84, 
90, 208 P 956. 


Court Loses Jurisdiction after Sixty 
Days 

Under this section, the district court 
sitting in probate may within sixty days 
after rendition of a decree settling estate 
account reopen or set it aside for inad- 
vertence; if it does not act within that 
time it loses jurisdiction in that behalf. 
In re Sullivan’s Estate, 112 M 496, 503, 
118 P 2d 1387. 

In the absence of proper and timely 
challenge the court loses jurisdiction to 
grant any relief under the provisions of 
this section. State ex rel. Sanford v. Dis- 
trict Court, 124 M 429, 225 P 2d 866, 868. 


Debt Due from Legatee 


Where executors made an advance pay- 
ment out of their personal funds to the 
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legatee of a cash bequest and the petition 
for final distribution and final account did 
not show the advancement, and the decree 
of final settlement and distribution de- 
clared that the legatee was entitled to the 
bequest, such decree was not final and 
conclusive so as to prevent executors from 
claiming a debt due from the legatee, as 
against a judgment debtor of the legatee. 
Hustad v. Reed, 1833 M 211, 321 P 2d 
1083, 1092. 


Effect of Fraud 


An order settling an executor’s account 
is not binding upon the court in consider- 
ing his second account filed about a year 
later, the provision of this section, mak- 
ing settlement conclusive, having no appli- 
cation where the executor has been guilty 
of fraud. In re Bradfield’s Estate, 69 M 
247, 258, 221 P 531. 


Fraud Must Have Occurred before Set- 
tlement 


Any fraud relied upon in proceedings 
based on this section must be fraud oc- 
curring before the settlement of the final 
account and the court properly struck al- 
legations of the petition to set aside the 
settlement relating to transactions or 
events after settlement of the final ac- 
count. In re Armesworthey’s Estate, 117 
M 602, 606, 160 P 2d 472. 


Fraud—Relief from Judgment 


Relief may be had from a judgment 
secured through extrinsic fraud if the 
fraud be constructive. State ex rel. Clark 
v. District Court, 102 M 227, 235, 57 P 2d 
809. 

Where proper notice was given of settle- 
ment of final account and petition for 
distribution of estate, heir or legatee could 
not, more than six months after settlement 
of final account and order for distribution 
of estate, have judgment set aside on 
ground of fraud. State ex rel. Sanford v. 
District Court, 124 M 429, 225 P 2d 866. 


Fraudulent Concealment of Property 


The rule that an order approving an 
administrator’s final account is conclusive 
of all matters involved which might have 
been disputed at the hearing but were not, 
has no application in an action by his 
successor against the sureties on his prede- 
cessor’s bond to recover property of the 
estate fraudulently concealed by him, 
where no one interested in the estate prior 
to the time he presented his final report 
knew of the existence of the property or 
that it belonged to the estate. Baker v. 
Hanson, 72 M 22, 33, 231 P 902. 


Inadvertence 


When district court order setting aside 
order allowing executor’s fee for extraor- 
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dinary services did not specifically specify 
ground of inadvertence but did find non- 
resident heir not notified of the applica- 
tion for the fee, it will be held that the 
order was “inadvertently” made, i. e., that 
the fact of absence of notice was over- 
looked. State ex rel. Regis v. District 
Court, 102 M 74, 79, 55 P 2d 1295. 


“Inadvertence” within the meaning of 
this section means “a want of care, inat- 
tention, carelessness, negligence or over- 
sight.” State ex rel. Clark v. District 
Court, 102 M 227, 234, 57 P 2d 809. 


Insufficient Notice of Settlement of Ex- 
traordinary Fees—Nonresident Heir 


Where an heir residing in New York 
had notice for settlement of executor’s 
account, allowance of his statutory fees 
and final distribution, but none of the peti- 
tion for allowance of extraordinary fees, 
notice of latter by posting in Butte, Mon- 
tana, was insufficient to vest jurisdiction 
in district court to make order allowing 
such fees. State ex rel. Regis v. District 
Court, 102 M 74, 80, 55 P 2d 1295. 


Law Governing Guardians’ Accounts 


Section 91-5013 provides that all the pro- 
ceedings as to accounting, and the settle- 
ment of accounts of guardians, must be 
had and made as required concerning 
estates of deceased persons; but this does 
not make this section, as to the conclusive- 
ness of the settlement of administrators’ 
accounts, applicable to guardians’ ac- 
counts. The code does not in terms pro- 
vide that the settlement of a guardians’ 
intermediate account shall be conelusive. 
It may, therefore, be said to be merely 
prima facie evidence of its correctness, 
subject to be inquired into. In re Kos- 
tohris’ Estate, 96 M 226, 234, 29 P 2d 829. 


Law Governing Time for Minor to Bring 
Action 


Section 91-3037 fixes the time for a 
minor to bring action for relief under 
section 91-3036, at any time within three 
years after removal of his disability. 
Montgomery v. Gilbert, 111 M 250, 273, 
108 P 2d 616. 


Minor Reaching Majority Must Show 
Reason for His Failure to Discover Facts 
of Fraud 


Where a minor heir upon reaching ma- 
jority petitions for a reopening of a de- 
cree of settlement of estate under this sec- 
tion, the previous settlement is prima facie 
proof of the correctness of the executor’s 
account, petitioner having the burden to 
prove fraud and consequent injury, and 
also that there was reason for his failure 
to discover the facts, and failing to prove 
the latter, he will be presumed to have 
known what he might have discovered 
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with reasonable diligence. Montgomery vy. 
Gilbert, 111 M 250, 273, 108 P 2d 616. 


Motion to Reopen Matter—Dismissal of 
Motion without Hearing —Mandamus 
Proper Remedy 


Where a party interested in an estate 
after rendition of final decree of settle- 
ment of an administrator’s account, within 
the time allowed by this section, moved 
to reopen the matter for the purpose of 
having set aside a portion of the decree 
fixing fees for alleged inadvertence, the 
court, in dismissing the motion without 
hearing on the merits on the ground that 
the matter was res judicata deprived the 
moving party of his day in court granted 
him by this section, and thus refused to 
perform a duty imposed upon it by law. 
State ex rel. Brophy v. District Court, 95 
M 479, 482, 27 P 2d 509. 


Contention of respondent district judge, 
whom relator sought to compel by writ of 
mandate to take jurisdiction of a motion 
to reopen an estate matter under authority 
of this section, on the ground that the 
court through inadvertence had ineluded 
improper items of expense in the order 
settling an administrator’s account, that 
before taking jurisdiction it had the right 
to dispose of the question whether in fact 
there was any inadvertence in doing what 
it had done, was without merit. State ex 
rel, Brophy v. District Court, 95 M 479, 
27 P 2d 509. 


Motion to Set Aside Decree of Final 
Settlement on Ground of Inadvertence— 
Sufficiency of Evidence 


After entry of decree of final settlement 
of the account of an administratrix and 
distribution of an estate, the beneficiary 
filed a motion to set aside that portion of 
the decree awarding administratrix and 
counsel fees, on the ground that the items 
had been allowed inadvertently, and, the 
motion being denied, the movant sought 
review of the action of the court by writ 
of supervisory control. After a review of 
the evidence heard on the motion, the re- 
viewing court refused to disturb the find- 
ing of the trial court that in entering the 
decree it did not act through inadvertence, 
i. e., through a want of care, inattention, 
carelessness, negligence or oversight. State 
ex rel. Brophy v. District Court, 97 M 83, 
84, 33 P 2d 266. 


Persons Bound by Order 


Where the account of an administratrix 
has been settled, and it has been adjudged 
that the estate is indebted to her for 
moneys advanced by her for the benefit 
of the estate, the order of court settling 
such account is, in the absence of an 
affirmative showing on the face of the 
claims for money so advanced, conclusive, 


2351 


91-3517 


both on the estate and on all persons 
interested therein, who, at the time of 
settlement, were not laboring under any 
legal disability. In re Williams’ Estate, 
47 M 325, 330, 132 P 421. 

An heir who permitted the will of his 
father to be probated without contest, ac- 
counts of the executor settled and allowed, 
and partial distribution of the assets made 
without timely objection or appeal, was 
foreclosed from attacking such proceed- 
ings on appeal from an order settling the 
final account of the executor and making 
final distribution. In re Murphy’s Estate, 
57 M 2738, 188 P 146, explained in 96 M 
226, 233, 29 P 2d 829. 

Under this section, an order of the 
district court settling and allowing the 
account of an administrator or executor 
is conclusive upon the estate and all per- 
sons interested therein not laboring under 
any legal disability, in the absence of an 
affirmative showing on the face thereof 
that claims embraced therein are illegal. 
In re MeLure’s Estate, 90 M 502, 510, 3 
P 2d 1056. 


Postponement of Hearing on Final 
Account 


Where, after proper notice, administra- 
tor filed his final account and petition 
for final distribution, and after objections 
were filed the court postponed the hearing, 
no further notice was required before ap- 
proval of the supplemental account and 
order for distribution differing from that 
first proposed. Harrison v. Cannon, 122 M 
318, 203 P 2d 978. 


Presumption of Verity Overcome by 
Record 

The fact that order recited that due and 
legal notice of hearing resulting in allow- 
ance of extraordinary fees had been given, 
did not foreclose consideration of question 
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of notice where the record disclosed that 
proper notice had not been given, on appli- 
eation for writ of supervisory control. 
State ex rel. Regis v. District Court, 102 
M 74, 84, 55 P 2d 1295. 


Remedy by Supervisory Control Proper 


An allowance made by district court to 
executor for extraordinary services as the 
result of inadvertence or induced by fraud 
may be reached by supreme court in the 
exercise of its supervisory control over 
inferior courts, otherwise only by appeal. 
State ex rel. Regis v. District Court, 102 
M 74, 79, 55 P 2d 1295. 


References 


In re Dougherty’s Estate, 34 M 336, 
344, 86 P 38; State ex rel. Eisenhauer v. 
District Court, 54 M 172, 175, 168 P 522; 
Oliveri v. Maroncelli, 94 M 476, 479, 22 P 
2d 1054; In re Astibia’s Estate, 100 M 224, 
234, 46 P 2d 712; Montgomery v. First 
Nat. Bank of Dillon, 114 M 395, 413, 136 
P 2d 760. 


Collateral References 


Executors and Administrators€=6513, 
514. 

34 C.J.S. Executors and Administrators 
§ 910. 


Right of surety on bond of executor, 
administrator, or testamentary trustee, as 
regards notice of proceedings to settle 
principal’s account or reopen settlement. 
93 ALR 1366. 

Settlement of account of executor, ad- 
ministrator, trustee or guardian as pre- 
cluding attack upon transaction involving 
self-dealing. 1 ALR 2d 1060. 

Accounting and settlement as affecting 
coexecutor’s or coadministrator’s liability 
for defaults or wrongful acts of fiduciary 
in handling estate. 65 ALR 2d 1117. 


The ac- 


count must not be allowed by the court or judge until it is first proved that 
notice has been given as required by this chapter, and the order must show 
that such proof was made to the satisfaction of the court or judge, and is 


conclusive evidence of the fact. 


History: En. Sec. 270, p. 310, L. 1877; 
re-en. Sec. 270, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 270, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2796, C. Civ. Proc. 1895; re-en. 
Sec. 7650, Rev. C. 1907; re-en. Sec. 10304, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1638. 


Finding of Court 


Where the record on appeal from an 
order allowing an administrator’s annual 
account did not show any proof of notice 
of the hearing, the finding of the court 
that such notice had been given was suf- 


ficient to meet the requirements of this 
section. In re Davis’ Estate, 35 M 273, 
280, 88 P 957. 


References 


Oliveri v. Maroncelli, 94 M 476, 479, 22 
P 2d 1054. 


Collateral References 


Executors and Administrators¢507, 
508. 

34 C.J.S. Executors and Administrators 
§ 890 et seq. 
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91-3518. (10305) Sale of personal property in lieu of realty—when 
ordered. Whenever it appears to the court or judge on any hearing of an 
application for the sale of real property, that it would be for the interest of 
the estate that personal property of the estate, or some part of such prop- 
erty, should be first sold, the court or judge may order the sale of such 
personal property, or any part of it, and the sale thereof shall be conducted 
in the same manner as if the application had been made for the sale of such 
personal property in the first instance. 


Historyes bn. Sec. 271, p. 310, L. 1877; 
re-en. Sec. 271, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 271, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2797, C. Civ. Proc. 1895; re-en. 
Sec. 7651, Rev. C. 1907; re-en. Sec. 10305, 
R. C. M. 1921. 


References 


Plains Land & Improvement Co. v. 
Lynch, 38 M 271, 283, 99 P 847. 


Collateral References 


Executors and Administrators@=343-346, 

34 C.J.S. Exeecutors and Administrators 
§§ 568, 572, 575, 576, 581, 582. 

21 Am. Jur. 695-697, Executors and Ad- 
ministrators, §§ 561-564. 


91-3519. (10306) Moneys invested by order of court. Pending the 
settlement of any estate, on the petition of the executor, administrator, or 
any one or more of the heirs, legatees, or devisees, the court or judge may 
order any moneys in the hands of any executor or administrator to be 
loaned, for such length of time as may be requested by the party petitioning, 
and the court or judge may think to the interests of the estate; and on such 
security as the court or judge thereof may approve of, which shall not be a 
period of time to exceed one year at any one time; but no money shall be 
loaned, except on United States, state, county, or approved municipal bonds 
or real estate mortgage (and then only to the extent of one-half of the 
market value of the real estate so loaned upon the value of said property, 
to be estimated by the judge). The term “real estate,” as herein used, does 
not include mining property. Such order can only be made after notice in 
the manner prescribed by the court or judge. 


History: En. Sec. 272, p. 310, L. 1877; 
re-en. Sec. 272, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 272, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 1, p. 145, L. 1889; amd. Sec. 
2798, C. Civ. Proc. 1895; re-en. Sec. 7652, 
Rev. C. 1907; re-en. Sec. 10306, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1640. 


Application of Section 


This section has to do only with loans 
from the funds of decedents’ estates and 
deals with substantive law, rather than a 
matter of procedure; it does not apply to 
guardianship matters. In re Kostohris’ 
Estate, 96 M 226, 240, 29 P 2d 829. 


Effect of Loaning Estate Funds without 
Approval of Court 


An executor or administrator who makes 
loans of estate funds without authority 
of court (this section) does so at the 
peril of being held liable for losses sus- 
tained by the estate; whereas if the 
course prescribed by the statute is pur- 
sued he will be relieved of lability upon 


a showing that the loss was not occasioned 
by his own fault. In re Connolly’s Estate, 
73 M 85, 43 et seq., 235 P 408. 


Interest on Money of Estate 


An administrator is not chargeable with 
interest on money of an estate, pending 
an appeal and the delay incident thereto, 
where it does not appear that he was 
eulpable in any respect. In re Davis’ 
Estate, 35 M 273, 286, 88 P 957. 


Investments of Estate Funds by Testa- 
mentary Trustees 


The provisions of this section that pend- 
ing settlement of an estate the district 
court may order any moneys in the hands 
of the executors or administrators to be 
loaned for not to exceed one year, in 
United States, state, county, approved 
municipal bonds or real estate mortgages 
only, have no application to investments 
made by testamentary trustees in charge 
of closed estates of which distribution has 
been made, such trustees not being named 
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therein and the provision being unwork- 
able in such cases. In re Harper’s Estate, 
98 M 356, 363, 40 P 2d 51. 


Making Loans under Power of the Will 


A provision of a will authorizing an 
executor to make real estate loans and 
to pay the interest therefrom to a named 
legatee during the remainder of her life 
did not deprive the probate court of juris- 
diction to compel the executor to exercise 
good faith and good judgment in making 
loans nor authorize him to unduly prolong 
the settlement of the estate. In re Brad- 
field’s Estate, 69 M 247, 258, 221 P 531. 


Protection of Creditors 


Numerous sections of the code, relating 
to probate matters, show a clear purpose 
to place in the hands of the court author- 
ity sufficient to secure a just administra- 
tion of the estate, to the end that the 
creditors may be protected and the heirs 
receive the largest amount of the property 
compatible with an economical but com- 
plete administration of the estate. State 
ex rel. King v. District Court, 42 M 182, 
LS5 isa f 
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Special Administrator Has No Power to 
Loan Funds 


A special administrator has no power 
to loan the funds of the estate in his 
charge, and therefore cannot be held to 
pay interest for failing to loan them. If 
he receives profits from the funds of the 
estate in his keeping, such profits belong 
to the heirs, and must be included in his 
final account. In re Williams’ Estate, 55 
M 63, 67, 70, 173 P 790, 1 ALR 1639. 

Since a special administrator cannot law- 
fully invest, loan, or use funds which 
come into his hands by virtue of his office, 
the only theory upon which he can be held 
to account for profits accruing upon them 
is that he made an unlawful use of them. 
In re Williams’ Estate, 55 M 63, 67, 70, 
173 P 790, 1 ALR 1639. 


References 


State ex rel. Eisenhauer v. 
Court, 54 M 172, 175, 168 P 522. 


District 


Collateral References 


Exeeutors and Administrators€—102. 

33 C.J.S. Executors and Administrators 
§§ 205, 206. 

21 Am. Jur, 526, Executors and Admin- 
istrators, § 264 et seq. 


CHAPTER 36 


DEBTS OF THE ESTATE—PAYMENT OF 


Section 91-3601. 


Order of payment of debts. 


Order for payment of debts and discharge of the executor or adminis- 


After order for payment of debts, executor or administrator personally 


Claims not included in order for payment of debts—how disposed of. 


91-3602. Where property insufficient to pay mortgage. 
91-3603. Estate insufficient, a dividend to be paid. 
91-3604. Funeral expenses, expenses of last sickness and family allowance. 
91-3605. 
trator. 
91-3606. Provision for disputed and contingent claims. 
91-3607. 
liable to creditors. 
91-3608. 
91-3609. Order for payment of legacies and distribution of estate. 
91-3610. Final account—when to be made. 
91-3611. Neglect to render final account—how treated. 
91-3601. 


(10307) Order of payment of debts. The debts of the estate 


subject to the provisions of section 45-603, must be paid in the following 


order: 


1. Funeral expenses not to exceed two hundred dollars ($200.00) ; 
2. The expenses of the last sickness not to exceed five hundred dollars 


($500.00) ; 


3. Debts having preference by the laws of the United States or of the 


state ; 


4. Judgments rendered against the decedent in his lifetime, constituting 
a lien on property of the estate, and mortgages in the order of their date, 
provided the amount of such preference shall not exceed the value of said 


property subject to such hen; 
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5. All other demands against the estate, including funeral expenses in 
excess of two hundred dollars ($200.00) and expenses of the last sickness 
in excess of five hundred dollars ($500.00). 


History: En. Sec. 273, p. 310, Ll. 1877; 
re-en. Sec. 273, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 273, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2810, C. Civ. Proc. 1895; re-en. 
Sec. 7653, Rev. C. 1907; re-en. Sec. 10307, 
R. C. M. 1921; amd. Sec. 1, Ch. 141, L. 
1933. Cal. C. Civ. Proc. Sec. 1643. 


Cross-Reference 


Wages as preferred claim against em- 
ployer’s estate, sec. 45-603. 


Attorney’s Fees 


A guardian appointed for an incompe- 
tent, who was indebted to his attorney 
for fees at the time of such appointment, 
could not pay such attorney the fees 
claimed to be due out of the funds of the 
incompetent’s estate until such claim had 
been allowed by the court. State ex rel. 
Davis v. District Court, 30 M 8, 11, 75 
Eepik: 


Chattel Mortgages 


An administrator, upon a sale by him of 
a chattel belonging to the estate and 
mortgaged by the decedent, must apply 
the proceeds to the payment of the mort- 
gage debt, before he can use any thereof 
in payment of expenses of administration. 
In re Horsfall’s Estate, 20 M 495, 496, 52 
P 199. 


Debt Secured by Pledge 


Query: Does this section, providing for 
the payment of all debts of" an estate and 
specifying the order of payment (hereto- 
fore held not controlling as to payment 
of debts secured by mortgage) control as 
to a debt secured by pledge? In re Steven- 
son’s Estate, 87 M 486, 494 et seq., 289 P 
566, 


References 


Nathan v. Freeman, 70 M 259, 267, 225 
P 1015, 41 ALR 138; In re Jennings’ 
Estate, 74 M 449, 458, 241 P 648; State ex 
rel, Rankin v. Yellowstone Bank & Trust 
Co., 75 M 438, 50, 243 P 813; Leffek v. 
Luedeman, 95 M 457, 469, 27 P 2d 511, 91 
ALR 286; In re Bielenberg’s Estate, 98 
M 546, 40 P 2d 49; Erwin v. Mark, 105 
M 361, 373, 73 P 2d 537, 113 ALR 1064; 
Gaer v. Bank of Baker, 111 M 204, 209, 
ity hed me ti Oy be 


Collateral References 


Executors and Administrators@ 260-268. 

34 C.J.S. Executors and Administrators 
§§ 459-465, 468. 

21 Am. Jur. 602, Executors and Admin- 
istrators, § 389 et seq. 


91-3602. (10308) Where property insufficient to pay mortgage. The 
preference given in the preceding section to a mortgage only extends to the 
proceeds of the property mortgaged. If the proceeds of such property are 
insufficient to pay the mortgage, the part remaining unsatisfied must be 
classed with the other demands against the estate. 


History: En. Sec. 274, p. 311, L. 1877; References 
re-en, Sec. 274, 2nd Div. Rev. Stat. 1879; In re Horsfall’s Estate, 20 M 495, 497, 
re-en. Sec. 274, 2nd Div. Comp. Stat. 1887; 59 p 199. 


re-en. Sec. 2811, C. Civ. Proc. 1895; re-en. 
Sec. 7654, Rev. C. 1907; re-en. Sec. 10308, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1644. 


91-3603. (10309) Estate insufficient, a dividend to be paid. If the 
estate is insufficient to pay all the debts of any one class, each creditor must 
be paid a dividend in proportion to his claim, and no creditor of any one 
class shall receive any payment until all those of the preceding class are 
fully paid. 


History: En. Sec. 275, p. 311, L. 1877; 
re-en, Sec. 275, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 275, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 2812, C. Civ. Proc. 1895; re-en. 
Sec. 7655, Rev. C. 1907; re-en. Sec. 10309, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1645. 


91-3604. 


References 


State ex rel. Rankin v. Yellowstone 
Bank & Trust Co., 75 M 43, 50, 243 P 813; 
Leffek v. Luedeman, 95 M 457, 469, 27 P 
2d 511, 91 ALR 286; Erwin v. Mark, 105 
M 361, 373, 73 P 2d 537, 113 ALR 1064. 


(10310) Funeral expenses, expenses of last sickness and family 


allowance, The executor or administrator, as soon as he has sufficient funds 
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in his hands, may pay the funeral expenses and the expenses of the last 
sickness, and the allowance made to the family of the decedent. He may 
retain in his hands the necessary expenses of administration, but he is not 
obliged to pay any debt or any legacy until, as prescribed in this chapter, 


the payment has been ordered by the court or judge. 


History: En. Sec. 276, p. 311, L. 1877; 
re-en. Sec. 276, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 276, 2nd Div. Comp. Stat. 1887; 


amd. Sec. 2813, C. Civ. Proc. 1895; re-en. 


Sec. 7656, Rev. C. 1907; re-en. Sec. 10310, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1646. 


Family Allowance 


Administratrix was not required to pay 
family allowance when there were not 
sufficient funds in the estate to pay same. 
In re Hall’s Estate, 124 M 355, 224 P 2d 


References 


In re Bielenberg’s Estate, 98 M 546, 40 
P 2d 49; Gaer v. Bank of Baker, 111 M 
204, 209, 107 P 2d 877. 


Collateral References 


Executors and AdministratorsG182, 
ai? et seq., 296, 

34 C.J.S. Executors and Administrators 
§§ 338, 466 et seq., 487. 

21 Am, Jur. 607, Executors and Admin- 
istrators, § 394 et seq. 


138, 139. 


91-3605. (10311) Order for payment of debts and discharge of the 
executor or administrator. Upon the settlement of the accounts of the 
executor or administrator, as required in this chapter, the court or judge 
must make an order for the payment of the debts, as circumstances of the 
estate require. If there are not sufficient funds in the hands of the executor 
or administrator, the court or judge must specify in the order the sum to 
be paid to each creditor. If the whole property of the estate be exhausted 
by such payment or distribution, such account must be considered as a final 
account, and the executor or administrator is entitled to his discharge on 
producing and filing the necessary vouchers and proofs, showing that such 
payments have been made, and that he has fully complied with the order of 
the court or judge. 


History: * En. Sec..277, p. 311; . 1877; 
re-en. Sec. 277, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 277, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2814, C. Civ. Proc. 1895; re-en. 
Sec. 7657, Rev. C. 1907; re-en. Sec. 10311, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1647. 


91-3606. (10312) Provision for disputed and contingent claims. If there 
is any claim not due, or any contingent or disputed claim against the estate, 
the amount thereof, or such part of the same as the holder would be entitled 
to if the claim were due, established, or absolute, must be paid into the 
court, and there remain, to be paid over to the party when he becomes 
entitled thereto; or, if he fails to establish his claim, to be paid over or 
distributed as the circumstances of the estate require. If any creditor 
whose claim has been allowed, but is not yet due, appears and assents to 
a deduction therefrom of the legal interest for the time the claim has yet 
to run, he is entitled to be paid accordingly. The payments provided for 
in this section are not to be made when the estate is insolvent, unless a pro 
rata distribution is ordered. 


History: En. Sec. 278, p. 312, L. 1877; 
re-en. Sec. 278, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 278, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 2815, C. Civ. Proc. 1895; re-en. 
Sec. 7658, Rev. C. 1907; re-en. Sec. 10312, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1648. 
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References 


Leffek v. Luedeman, 95 M 457, 469, 27 
P 2d 511, 91 ALR 286; Hulburd v. Com- 
missioner of Internal Revenue, 296 U S 
300, 311, 80 L Ed 242, 56 S Ct 197. 


References 


Cocanougher v. Cocanougher, 141 M 597, 
380 P 2d 883, 884. 


PAYMENT OF ESTATE DEBTS 91-3609 

91-3607. (10313) After order for payment of debts, executor or ad- 
ministrator personally liable to creditors. When an order is made by the 
court or judge for the payment of creditors, the executor or administrator 
is personally liable to each creditor for his allowed claim, or the dividend 
thereon, and execution may be issued on such order as upon a judgment in 
the court, in favor of each creditor, and the same proceedings may be had 
under such execution as under execution in other cases. The executor or 
administrator is liable therefor on his bond to each creditor. 


History: En. Sec. 279, p. 312, L. 1877; 
re-en. Sec. 279, 2nd Div. Rev. Stat. 1879; 
re-en. Sec, 279, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2816, C. Civ. Proc. 1895; re-en. 
Sec. 7659, Rev. C. 1907; re-en. Sec. 10313, 
R. C,. M. 1921. Cal. C. Civ. Proc. Sec. 1649. 


91-3608. (10314) Claims not included in order for payment of debts— 
how disposed of. When the accounts of the administrator or executor have 
been settled, and an order made for the payment of debts and distribution 
of the estate, no creditor, whose claim was not included in the order for 
payment, has any right to call upon the creditors who have been paid, or 
upon the heirs, devisees, or legatees, to contribute to the payment of his 
claim; but if the executor or administrator has failed to give the notice 
to the creditors, as prescribed in section 91-2702, such creditor may recover 
on the bond of the executor or administrator the amount of his claim, or 
such part thereof as he would have been entitled to, had it been allowed. 
This section shall not apply to any creditor whose claim was not due ten 
months before the day of settlement, or whose claim was contingent, and 
did not become absolute ten months before such day. 


History: En. Sec. 280, p. 312, L. 1877; 
re-en. Sec. 280, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 280, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2817, C. Civ. Proc. 1895; re-en. 
Sec. 7660, Rev. C. 1907; re-en. Sec. 10314, 
R. C, M. 1921. Cal. C. Civ. Proc. Sec. 1650. 


91-3609. (10315) Order for payment of legacies and distribution of 
estate. If the whole of the debts have been paid by the first distribution, 
the court or judge must direct the payment of legacies and the distribution 
of the estate among the heirs, legatees, or other persons entitled, as provided 
in the next chapter; but if there be debts remaining unpaid, or if, for other 
reasons, the estate be not in a proper condition to be closed, the court or 
judge must give such extension of time as may be reasonable for the final 


settlement of the estate. 


History: En. Sec. 281, p. 312, L. 1877; 
re-en. Sec. 281, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 281, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2818, C. Civ. Proc. 1895; re-en. 
Sec. 7661, Rev. C. 1907; re-en. Sec. 10315, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1651. 


Outstanding Claims 


The final account of an administrator 
or executor cannot be settled or approved 
so long as there are outstanding claims 
against the estate which have not been 
paid, if there is any property in the hands 
of the representative that is available for 
the payment of such claims, in whole or in 
part. In re Williams’ Estate, 47 M 325, 
329, 331, 132 P 421. 

It is error for the district court to settle 
and approve the final account of an admin- 


istrator, where it appears that claims 
against the estate for advancements made 
for its benefit, though properly allowed, 
are unpaid, and where there is no showing 
that all property available for their pay- 
ment has been exhausted. In re Williams’ 
Estate, 47 M 325, 329, 132 P 421. 


References 
Mathey v. Mathey, 109 M 467, 473, 98 
Pred's73: 


Collateral References 

Executors and Administrators¢=283, 
315. 

34 C.J.S. Executors and Administrators 
§§ 473, 525 et seq. 

21 Am. Jur. 625, Executors and Adminis- 
trators, § 427 et seq. 
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91-3610. (10316) Final account—when to be made. At the time desig- 
nated in the last section, or sooner, if within that time all the property of 
the estate has been sold, or there are sufficient funds in his hands for the 
payment of all the debts due by the estate, and the estate be in a proper 
condition to be closed, the executor or administrator must render a final 
account, and pray a settlement of his administration. 


History: En. Sec. 282, p. 313, L. 1877; 132 P 421; Mathey v. Mathey, 109 M 467, 
re-en. Sec. 282, 2nd Div. Rev. Stat. 1879; 473,98 P 2d 373. 
re-en. Sec. 282, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2819, C. Civ. Proc. 1895; re-en. 
Sec. 7662, Rev. C. 1907; re-en. Sec. 10316, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1652. 


Collateral References 
Executors and Administrators¢=459. 


34 C.J.S. Exeecutors and Administrators 
§ 829. 


References 21 Am. Jur, 656, Executors and Adminis- 
In re Williams’ Estate, 47 M 325, 329,  trators, § 491 et seq. 
91-3611. (10317) Neglect to render final account—how treated. If he 


neglects to render his account, the same proceedings may be had as pre- 
scribed in regard to the first account to be rendered by him, and all the 
provisions relative to the last-mentioned account, and the notice and settle- 
ment thereof, apply to his account presented for final settlement. 


History: En. Sec. 283, p. 313, L. 1877; Collateral References 
re-en, Sec. 283, 2nd Div. Rev. Stat. 1879; Executors and Administrators¢=467. 
re-en. Sec. 283, 2nd Div. Comp. Stat. 1887; 34 C.J.S. Executors and Administrators 


re-en. Sec. 2820, C, Civ. Proc. 1895; re-en. 5 35, 

Sec. 7663, Rev. C. 1907; re-en. Sec. 10317, 

R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1653. 
CHAPTER 37 


PARTIAL DISTRIBUTION PRIOR TO FINAL SETTLEMENT OF ESTATE 


Section 91-3701. Payment to distributees upon giving bonds. 


91-3702. Notice of application. 

91-3703. Executor or other person may resist application. 

91-3704. Order prayed for to require bond, which must be given—may order 
whole or part of share to be delivered—where partition is necessary, 
how made—costs. 

91-3705. Order for payment of part of money secured by bond and suit thereon. 

91-3706. Application for distribution. 

91-3701. (10318) Payment to distributees upon giving bonds. At any 


time after the lapse of four months from the issuing of letters testamentary 
or of administration, any heir, devisee, or legatee may present his petition 
to the court or judge for the legacy or share of the estate to which he is 
entitled, to be given to him upon his giving bonds, with security, for the 
payment of his proportion of the debts of the estate. 


History: En. Sec. 284, p. 313, L. 1877; 
re-en. Sec, 284, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 284, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2830, C. Civ. Proc. 1895; re-en. 
Sec. 7664, Rev. C. 1907; re-en. Sec. 10318, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1658. 


Administrator May Not Petition for 
Distribution 


While an executor (or administrator) 
may resist an application for partial dis- 
tribution, in the absence of statute per- 


mitting him to petition for such distribu- 
tion, he has no right to do so, the right 
to so petition being only conferred upon 
heirs, devisees and legatees by this section 
and section 91-3706, and the court was 
therefore without jurisdiction to entertain 
his petition. In re Fratt’s Estate, 60 M 
526, 5384, 199 P 711. 


Mortgage Foreclosure | 


Title to property of a testator vests in 
the devisees from the moment of his death, 
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subject to right of the executor to pos- 
session for purposes of administration; 
therefore, where no portion of the property 
was necessary for payment of expenses 
of administration or debts of the estate, 
the devisees were entitled to possession 
at the time they executed a mortgage on 
the property, and the executor was in no 


91-3704 


References 


In re Phillips’ Estate, 18 M 311, 45 P 
222; In re Davis’ Estate, 27 M 235, 240, 70 
P 721; Mathey v. Mathey, 109 M 467, 473, 
98 P 2d 373; State ex rel. Hills v. District 
Court, 118 M 622, 169 P 2d 556, 559. 


Collateral References 


position to complain of the decree of 
foreclosure. First State Bank of Philips- 
burg v. Mussigbrod, 83 M 68, 85, 271 P 
695. 

91-3702. (10319) Notice of application. Notice of the application must 
be given to the executor or administrator personally, and to all persons 
interested in the estate in the same manner that notice is required to be 
given of the settlement of the account of an executor or administrator under 
the provisions of section 91-3512. 


History: En. Sec. 285, p. 313, L. 1877; 
re-en. Sec. 285, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 285, 2nd Div. Comp. Stat. 1887; 


21 Am. Jur. 633, Executors and Adminis- 
trators, §§ 448, 449. 


R, C. M. 1921; amd. Sec. 1, Ch. 2, L. 1947. 
Cal. C. Civ. Proc. Sec. 1659. 


re-en. Sec. 2831, C. Civ. Proc. 1895; re-en. References 
Sec. 7665, Rev. C. 1907; re-en. Sec. 10319, In re Phillips’ Estate, 18 M 311, 45 P 
222. 


91-3703. (10320) Executor or other person may resist application. The 
executor or administrator, or any person interested in the estate, may ap- 
pear at the time named and resist the application, or any other heir, devisee, 
or legatee may make a similar application for himself. 


History: En. Sec. 286, p. 313, L. 1877; References 
re-en. Sec. 286, 2nd Div. Rev. Stat. 1879; State ex rel. Leyson v. District Court, 
re-en. Sec, 286, 2nd Div. Comp. Stat. 1887; og ww 378, 379, 68 P 411; In re Davis’ 
re-en. Sec. 2832, C. Civ. Proc. 1895; re-en. state, 27 M 235, 240, 70 P 721. 
Sec. 7666, Rev. C. 1907; re-en. Sec. 10320, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1660. 


91-3704. (10321) Order prayed for to require bond, which must be 
given—may order whole or part of share to be delivered—where partition 
is necessary, how made—costs. If, at the hearing, it appear that the estate 
is but little indebted, and that the share of the party applying may be 
allowed to him without loss to the creditors of the estate, the court or judge 
must make an order in conformity with the prayer of the applicant, re- 
quiring : 

1. Each heir, legatee, or devisee obtaining such order, before receiving 
his share, or any portion thereof, to execute and deliver to the executor 
or administrator a bond, in such sum as shall be designated by the court 
or judge, with sureties to be approved by the judge, payable to the execu- 
tor or administrator, and conditioned for the payment, whenever required, 
of his proportion of the debts due from the estate, not exceeding the value 
or amount of the legacy or portion of the estate to which he is entitled; 

2. The executor or administrator to deliver to the heir, legatee, or 
devisee, the whole portion of the estate to which he may be entitled, or 
only a part thereof, designating it. If, in the execution of the order, a 
partition is necessary between two or more of the parties interested, it 
must be made in the manner hereinafter prescribed. The costs of these 
proceedings shall be paid by the applicant, or if there be more than one, 
shall be apportioned equally among them. 
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History: En. Sec. 287, p. 314, L. 1877; 
re-en. Sec. 287, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 287, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2833, C. Civ. Proc. 1895; re-en. 
Sec. 7667, Rev. C. 1907; re-en. Sec. 10321, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1661. 


Setting Aside Decree of Partial Distri- 
bution 


Plaintiff, in two causes of action, sought 
first that the extent of his interest and 
judgment lien be adjudged, and second to 
have set aside a decree of partial distri- 
bution covering the property involved in 
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both causes of action. The principal de- 
fendant, acting as executor of the estate 
of the former owner, moved to strike on 
the ground that matters relating to distri- 
bution were not pleaded in the very words 
of the probate court. There being no rule 
of law requiring such procedure, ultimate 
facts could be set out rather than copy- 
ing the proceedings in haee verba. Christie 
v. Morris, 116 M 210, 216, 149 P 2d 250. 


References 


In re Davis’ Estate, 27 M 235, 240, 70 
Pie. 


91-3705. (10322) Order for payment of part of money secured by bond 
and suit thereon. When any bond has been executed and delivered, under 
the provisions of the preceding section, and it is necessary for the settlement 
of the estate to require the payment of any part of the money thereby 
secured, the executor or administrator must petition the court or judge 
for an order requiring the payment, and have a citation issued and served 
on the party bound, requiring him to appear and show cause why the 
order should not be made. At the hearing, the court or judge, if satisfied 
of the necessity of such payment, must make an order accordingly, desig- 
nating the amount and giving a time within which it must be paid. If 
the money is not paid within the time allowed, an action may be maintained 
by the executor or administrator on the bond. 


History: En. Sec. 288, p. 314, L. 1877; Collateral References 
re-en, Sec. 288, 2nd Div. Rev. Stat. 1879; Executors and Administrators€299, 
re-en. Sec. 288, 2nd Div. Comp. Stat. 1887; 318 


re-en. Sec. 2834, C. Civ. Proc. 1895; re-en. 34 C.J.S. Executors and Administrators 
Sec. 7668, Rev. C. 1907; re-en. Sec. 10322, §§ 490, 498, 511, 512. 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1662. 


91-3706. (10323) Application for distribution. At any time after the 
lapse of one year from the issuance of letters testamentary or of administra- 
tion, any heir, devisee, or legatee may present his or her petition to the court 
or judge for the distribution of the net proceeds of the share of the said 
estate to which he or she will be entitled. Notice of the application must 
be given, as required by section 91-3702. The executor or administrator, or 
any other person interested in the estate, may appear at the time named 
and resist the application, or any other heir, devisee, or legatee may make 
a similar application for himself. If, at the hearing, it appears that the 
estate is but little indebted, and that the share of the party applying may 
be allowed to him without loss to the creditors of the estate, the court or 
judge must make an order in conformity with the prayer of the applicant, 
requiring : 

1. Each heir, devisee, or legatee, obtaining such order, before receiving 
his share, or any portion thereof, to execute and deliver to the executor 
or administrator a bond, in such sum as shall be designated by the court 
or judge, with sureties to be approved by the judge, payable to the executor 
or administrator, and conditioned for the payment, whenever required, of 
his proportion of the debts due from the estate, not exceeding the amount 
or portion of the proceeds of the estate which he has received; provided, 
that where the time for filmg or presenting claims has expired, and all 
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claims that have been allowed have been paid, or are secured by mortgage 
upon real estate sufficient to pay them, and the court or judge is satisfied 


that no injury can result to the estate, the court or judge may dispense with 
the bond. 


2. The executor or administrator to deliver to the heir, legatee, or 
devisee the proceeds of the estate to which he may be entitled, or only 
a part thereof, designating it. If, in the opinion of the court or judge, 
it be necessary, in order to ascertain the proceeds that any or all of the 
heirs, legatees, or devisees may be entitled to, that the interest of any heir, 
legatee, or devisee in one or more pieces or parcels of property of the 
estate shall be determined or ascertained, the court or judge may suspend 
proceedings and direct the petitioner or petitioners to take proceedings 
under section 91-3801 to ascertain the interest the petitioner or petitioners 
will have under the will in any piece or parcel of property. The order 
must describe the property in relation to which proceedings are to be 
taken. Whenever any bond has been executed and delivered, proceedings 
upon any such bond may be taken under section 91-3705. The cost of these 
proceedings shall be paid by the applicant, or if there be more than one, 


shall be apportioned equally between them. 


History: En. Sec. 2835, C. Civ. Proc. 
1895; re-en. Sec. 7669, Rev. C. 1907; re-en. 
Becmiuacs, &. C, M. 1921. Cal. C, Civ. 
Proc. Sec. 1663. 


Effect of Assignment on Right to Object 


Where a distributee has assigned his 
share, and the assignment has been recog- 
nized by the court, and is not disputed by 
the assignor, neither the administrator nor 
another distributee is interested or has a 
right to object to such share being paid 
to such assignee. In re Davis’ Estate, 27 
M 490, 497, 71 P 757. 


Effect of Settlement by Agreement 


Where a contest of a will was settled by 
agreement of the parties, and a decree en- 
tered affirming such agreement, and fixing 
the shares of the estate to which the 
parties were entitled as agreed, such de- 
eree beame the basis of administration as 
to the devolution of the property, and such 
parties and their assigns, though not heirs 
or legatees named in the will, had a right 
to petition for a partial distribution of 
the estate. In re Davis’ Estate, 27 M 490, 
ot Ea aby 


Executor or Administrator May Not 
Petition for Partial Distribution 


While an executor (or administrator) 
may resist an application for partial dis- 
tribution, in the absence of statute per- 
mitting him to petition for such distribu- 
tion, he has no right to do so, the right 
to so petition being only conferred upon 
heirs, devisees and legatees by section 91- 
3701 and this section, and the court was 
therefore without jurisdiction to entertain 


his petition. In re Fratt’s Estate, 60 M 
526, 534, 539, 199 P 711. 


Failure to Serve Nonappearing Devisees 


Under this section and section 91-3901, 
relative to distribution of estates, failure 
of petitioners to serve nonappearing devi- 
sees with process does not deprive the 
court of jurisdiction to make the order of 
distribution, it being presumed, in the ab- 
sence of any showing to the contrary, that 
the notice required by section 91-3904 to 
be given by posting or publication was 
caused to be given by the court or judge. 
In re MeGovern’s Estate, 77 M 182, 203, 
250 P 812, distinguished in 81 M 459, 470, 
264 P 127. 


Heirship Not Determinable 


In a proceeding under this section for 
partial distribution of an estate, the ques- 
tions of heirship, amount of distributive 
estate claimed, ete., cannot be considered. 
Those questions are to be determined under 
the express authority of section 91-3803. 
In re Fleming’s Estate, 38 M 57, 59, 98 P 
648. 


Right to Appeal from Order 


The right of the administrator, and of 
an heir of a beneficiary under the dece- 
dent’s will, to appeal from a decree grant- 
ing a distribution of the estate, in 
proceedings under this section, in which 
proceedings the administrator and heir 
both appeared in opposition thereto, will 
not be determined on a motion to dismiss 
the appeal, based on the theory that they 
are not aggrieved by the decree. In re 
Davis’ Estate, 27 M 235, 240, 70 P 721. 
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Where the facts alleged in the petition 
for an order of distribution of an estate 
were admitted by defendants, this fact 
was a sufficient reason for an affirmance 
of the order, but not for a dismissal of 
the appeal. In re Davis’ Estate, 27 M 235, 
240, 70 P 721. 


Right to Move for a New Trial 

The parties opposing the granting of a 
decree for a distribution of the estate of 
a decedent under this section may make 
a motion for a new trial where the decree 
direets the distribution. In re Davis’ Es- 
tate, 27 M 235, 241, 70 P 721. 


Scope of Section 


This section is susceptible of but one 
meaning, namely, that any heir, devisee, 
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or legatee shown by the record to be such, 
and concerning whose right to inherit 
there is no question raised, may ask for 
distribution to him of the share of the 
estate which the record shows he is en- 
titled to receive, and about which there is 
no controversy. In re Fleming’s Estate, 38 
M 57, 61, 98 P 648. 


References 


State ex rel. Pauwelyn v. District Court, 
34 M 345, 346, 86 P 268; Mathey v. 
Mathey, 109 M 467, 473, 98 P 2d 373. 


Collateral References 


Executors and Administrators€=314, 
315. 

34 C.J.S. Executors and Administrators 
§ 513 et seq. 


CHAPTER 38 
DETERMINATION OF HEIRSHIP AND INTEREST IN ESTATE 


Section 91-3801. Proceedings to determine heirship. 


91-3802. Appearance of parties. 
91-3803. Trial and judgment. 
91-3801. (10324) Proceedings to determine heirship. Any person claim- 


ing to be heir to the deceased, or entitled to the distribution in whole or 
in part of an estate may, at any time after the issuing of letters testa- 
mentary or of administration upon such estate, file a petition in the matter 
of such estate, praying the court or judge to ascertain and declare the 
rights of all persons to said estate, and all interests therein, and to whom 
distribution thereof should be made. Upon the filing of such petition, the 
court or judge must make an order directing service of notice to all persons 
interested in said estate, to appear and show cause, on a day to be therein 
named, not less than sixty days nor more than four months from the date of 
the making of such order, in which notice shall be set forth the name of the 
deceased, the name of the executor or administrator of said estate, the 
names of all persons who may have appeared claiming any interest in said 
estate, in the course of the administration of the same, up to the time of 
the making of said order, and such other persons as the court or judge may 
direct, including the state of Montana by service upon the attorney general, 
and also a description of the real estate whereof said deceased died seized 
or possessed so far as known, described with certainty to a common intent; 
and requiring said persons, and all persons named or not named having or 
claiming any interest in the estate of said deceased, at the time and place 
in said order specified, to appear and exhibit, as hereinafter provided, their 
respective claims of heirship, ownership, or interest in said estate, to said 
court or judge, which notice shall be served in the same manner as a 
summons in a civil action; upon proof of which service, by affidavit or other- 
wise, to the satisfaction of the court or judge, the court or judge shall there- 
upon acquire jurisdiction to ascertain and determine the heirship, owner- 
ship, and interest of all parties in and to the property of said deceased, and 
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such determination shall be final and conclusive in the administration of 
said estate, and of the title and ownership of said property, the court or 
judge must enter an order establishing proof of the service of such notice; 
if it shall appear to the satisfaction of the court or judge that no issue has 
been joined relative to heirship, then it shall not be necessary in such estate 
to file a complaint under the provisions of section 91-8802 and the court or 
judge shall thereupon enter a decree determining heirship, except in such 
estates in which nonresident alien heirs are entitled to a distributive share 
of the estate, in which event and before the entry of a decree determining 
heirship the court shall proceed to a hearing upon the determination of the 
question of reciprocity between the foreign country of which the nonresi- 
dent alien heir is a resident and the United States as provided by section 
91-520. Further, in all estates in which the decedent left a will, it shall be 
unnecessary to determine heirship but this shall not relieve any nonresident 
alien heirs, legatees and/or devisees from satisfactorily establishing their 
identity and proving that reciprocity exists between the country in which 
the nonresident alien legatee or devisee resides and the United States as 
provided under the provisions of section 91-520; provided, that whenever it 
appears to the satisfaction of the court or judge that such estate consists of 
personal property only, and upon application being made showing good 
reason therefor, the court or judge may, in its discretion, make an order 
directing service of said notice to all persons interested in said estate to be 
made by posting or publication, or both, for such shorter period as to the 
court or judge may appear proper and requisite. 


History: En. Sec. 2840, C. Civ. Proc. 
1895; re-en. Sec. 7670, Rev. C. 1907; amd. 
Sec. 1, Ch. 234, L. 1921; re-en. Sec. 10324, 
R. C. M. 1921; amd. Sec. 1, Ch. 28, L. 1951. 
Cal. C. Civ. Proc. Sec. 1664. 


Cross-References 


Application of Montana Rules of Civil 
Procedure to this chapter, M. R. Civ. P., 
Rule 81(a) and Table A. 

Uniform Simultaneous Death Act, sees. 
91-423 to 91-430. 


Alien Heirs 


In a proceeding to determine heirship 
of personal property where it was deter- 
mined that Rumanian heirs were the sole 
heirs at law and entitled to the distribu- 
tion of the estate but proof of reciprocity 
had not been shown to exist, the estate 
escheated to the state. In re Stoian’s Es- 
tate, 188 M 384, 357 P 2d 41, 45. 

An action by Yugoslav legatees to de- 
termine heirship did not violate condition 
of will against contesting or opposing the 
will. In re Spehar’s Estate, 140 M 76, 
367 P 2d 563, 567. 


Attorneys for Foreign Heirs 

Attorneys to represent foreign heirs, ap- 
pointed by court, under section 91-4316, 
where court decided that certain non- 
resident heirs did not have representation 
in the probate of an estate, had no right 


to petition for heirship proceedings under 
this section. In re Hofmann’s Estate, 132 
M 387, 318 P 2d 230, 239, explained in 138 
M 384, 394, 357 P 2d 41, 47. 


Claims Not Recognizable until Estab- 
lished 

An administrator is not required to take 
notice of the claims of heirs until their 
heirship has been established as prescribed 
in this chapter. Kirk v. Baker, 26 M 190, 
192, 66 P 942. 


Construction 

In the construction of a statute it is not 
permissible to read something into or out 
of it to make it understandable or work- 
able. In construing sections 91-3801 to 
91-3803, a construction must be adopted 
that will give effect to all their provisions. 
In re Baxter’s Estate, 101 M 504, 516, 54 
P 2d 869. 


Declaration of Relationship Admissible 

In a proceeding under this section, a 
declaration of relationship is admissible 
under section 93-401-27. In re Colbert’s 
Estate, 51 M 455, 467, 153 P 1022. 


Determination of Heirship—-When Nec- 
essary 

Decree of distribution was void where 
not preceded by determination of heirship 
as required by this section and sections 
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91-3802, 91-3803 and 91-3901. In re Bell’s 
Estate, 134 M 345, 331 P 2d 517, 521. 

Purported decree of distribution, pro- 
mulgated upon a hearing had December 19, 
1940, which was the same day executrix’ 
attorney successfully petitioned for an 
order to have himself appointed for non- 
resident heirs averring that there could 
be no determination of reciprocity as re- 
quired by section 91-520 because of the 
war, affirmatively showed that no determi- 
nation of heirship was had under the pro- 
visions of this section and sections 91-3802, 
91-3803. In re Bell’s Estate, 134 M 345, 
331 P 2d 517, 521. 


Determination of Heirship—When Nec- 
essary—Foreign Heirs 


While ordinarily proceedings to deter- 
mine heirship under this section are not 
necessary as a condition precedent to the 
distribution of an estate, yet where a per- 
son claiming to be an heir is a resident 
of a foreign country the court must, under 
section 91-3901, determine the question of 
heirship as provided in this section and 
sections 91-3802 and 91-3803, before de- 
ereeing distribution. State ex rel. Rubin v. 
District Court, 62 M 60, 64 et seq., 203 P 
860. 


Determination of Heirship—When Un- 
necessary 


Where there are no foreign heirs and 
where the persons entitled to share in an 
estate have been fully determined and 
there is no question raised as to their 
rights, the authority of the court to order 
distribution does not depend upon a prior 
determination of heirship under this sec- 
tion and section 91-3802; but if the court 
should deem a proceeding for such deter- 
mination necessary, it would not be war- 
ranted in dismissing the petition for 
distribution, but should suspend it until 
such determination can be had. In re 
McGovern’s Estate, 77 M 182, 203, 204, 
250 P 812. 

This district court has jurisdiction of an 
action against the administrator of an 
estate to compel specific performance of 
a contract of adoption entered into by his 
intestate; plaintiff in such an action 
claiming under the contract and adversely 
to the estate and not as an heir in privity 
with it, he is not required to proceed under 
this section and sections 91-3802, 91-3803 
and 91-3901, for the establishment of heir- 
ship. Gravelin v. Porier, 77 M 260, 275 
et seq., 250 P 823. 


Enforcement of an Agreement to Devise 


The district court, as a court of general 
original common law and equity jurisdic- 
tion, has concurrent jurisdiction with the 
district court, sitting as a probate court, of 
an action brought against an estate of a 
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decedent to enforce an agreement made by 
deceased to devise a certain share in his 
property. Burns v. Smith, 21 M 251, 266, 
53 P 742. 


Jurisdiction of District Court 


This section does not expressly confer 
exclusive jurisdiction upon the district 
court, sitting as a court of probate, to try 
the questions therein enumerated; nor can 
exclusive jurisdiction to do so be implied 
from the language of the section. Burns 
v. Smith, 21 M 251, 264, 53 P 742. 

The district court sitting in probate to 
determine heirship has jurisdiction under 
sections 91-3801 to 91-3803, not only to 
ascertain and determine the rights of heirs 
and individuals who may take by succes- 
sion or will, but also those of all others 
who claim rights by virtue of assignments 
from heirs. In re Baxter’s Estate, 101 M 
504, 518, 54 P 2d 869. 

Allowance of attorney for foreign heirs 
to file petition for heirship proceedings 
did not vest the court with requisite juris- 
diction to proceed. In re Hofmann’s Es- 
tate, 132 M 387, 318 P 2d 230, 239, ex- 
plained in 138 M 384, 394, 357 P 2d 41, 47. 

Proceedings must be started by petition 
before the court acquires jurisdiction. In 
re Hofmann’s Estate, 132 M 387, 318 P 
2d 230, 238. 

A district court, when sitting in probate, 
while still a court of general jurisdiction, 
ean only function and operate on probate 
matters by following the mandate laid 
down by the statute. In re Bell’s Estate, 
134 M 345, 331 P 2d 517, 520. 

In a proceeding to determine heirship, 
where the executor answered the petition, 
filed a designation of attorneys to appear 
for him and demurred to the complaint, 
the district court’s failure to issue an 
order establishing proof of service did not 
operate to deprive it of jurisdiction. In re 
Glick’s Estate, 136 M 176, 346 P 2d 987, 
998. 

A district court in a determination of 
heirship may rule on any issue raised that 
falls within its original jurisdiction at law 
or equity. In re Cox’ Estate, 141 M 583, 
380 P 2d 584, 586. (Dissenting opinion, 
141 M 583, 380 P 2d 584, 588.) 


Nature of Decree 


Where the statutory procedure with re- 
lation to determination of heirship (this 
section), authorizing proceedings against 
persons who may have an interest in prop- 
erty without naming them in the order 
for service of notice, is followed, they, 
as well as their issue, are bound by the 
decree, which is in the nature of one in 
rem as to which all the world is charged 
with notice to the same extent as if they 
had been named. In re Baxter’s Estate, 
98 M 291, 39 P 2d 186. 


244 


DETERMINATION OF HEIRSHIP 


Nature of Proceedings 


Proceedings to determine heirship, while 
partaking in form of the nature of a civil 
action, are not such, and therefore the 
provisions of section 93-9501, permitting 
parties to submit a civil action for de- 
termination by the district court upon an 
agreed statement of facts, have no applica- 
tion to such proceedings. In re Spriggs’ 
Estate, 68 M 92, 93 et seq., 216 P 1108. 


Notice of Proceedings 


Where notice of the hearing of a petition 
for the distribution of an estate was not 
served upon an heir as required by this 
section, the decree rendered in the proceed- 
ing did not foreclose her rights as an heir. 
State ex rel. Rubin v. District Court, 62 M 
60, 64 et seq., 203 P 860. 

Proceedings for determination of heir- 
ship were void where only notice given 
was that of posting in three public places. 
In re Bell’s Estate, 184 M 345, 331 P 2d 
517, 521. 


Order for Service of Notice—Naming 
“Other Persons” 


A petition for the determination of heir- 
ship need not name the persons interested 
in the estate, and while the court in or- 
dering service of notice must set forth 
the names of those who have appeared 
claiming an interest in the estate (this 
section), the matter of naming “such other 
persons” as the court may direct is left 
to its discretion. In re Baxter’s Estate, 
98 M 291, 39 P 2d 186. 


Order for Service of Notice—Time for 
Appearance 


Under this section, the court in direct- 
ing service of notice in a proceeding to de- 
termine heirship must in the order specify 
a day to be fixed at not less than sixty 
days from the date of making the order 
for appearance of the persons interested in 
the estate; hence contention that the stat- 
ute requires notice for a minimum of sixty 
days from and after the date of the last 
publication of the notice is without merit. 
In re Baxter’s Estate, 98 M 291, 39 P 2d 
186. 


Procedure for Determination of Rights 


The question of heirship and the inter- 
est of any heir may be determined, not 
only under sections 91-3801 to 91-3808, 
but also upon a proceeding for the final 
distribution of an estate. In re Fleming’s 
Estate, 38 M 57, 59, 98 P 648. 

The complete procedure for determining 
the rights of all persons to an estate, and 
all interests therein, and to whom dis- 
tribution thereof should be made, must be 
held, upon well-known rules of statutory 
construction, to exclude every other pro- 
cedure for determining such questions. In 
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re Fleming’s Estate, 38 M 57, 59, 98 P 
648; In re Colbert’s Estate, 51 M 455, 464, 
153 P 1022. 

Inasmuch as the procedure provided by 
sections 91-3801 to 91-3803, for determin- 
ing the rights of persons to an estate or an 
interest therein, excludes every other 
method, an independent civil action for 
that purpose was unauthorized, and deposi- 
tions taken in it were not taken in a for- 
mer action, and hence inadmissible in a 
proceeding instituted thereunder. In re 
Colbert’s Estate, 51 M 455, 464, 153 P 1022, 
distinguished in 77 M 260, 275, 250 P 823. 


Proceedings Must Be Commenced by 
Petition 


Under the provision of this section, that 
a proceeding to determine heirship must 
be presented by petition, where the parties 
without filing a petition submitted the 
cause on an agreed statement of facts, the 
court did not acquire jurisdiction and its 
judgment therein was a nullity. In re 
Spriggs’ Estate, 68 M 92, 93 et seq., 216 
Teh Os 


Restricted Determination 


In proceeding by heirs of deceased hus- 
band, who committed suicide after he 
killed his wife with whom he jointly 
owned realty, to ascertain and declare 
rights and interests in estate of deceased 
wife, determination by district court that 
husband feloniously killed his wife was 
not a criminal determination but was 
solely restricted to the issue of right to 
acquire joint interest of wife. In re Cox’ 
Estate, 141 M 583, 380 P 2d 584, 586. (Dis- 
senting opinion, 141 M 583, 380 P 2d 584, 
588.) 


State as Party 


Only in cases where a nonresident alien 
heir, legatee or devisee has or may have 
an interest in a decedent’s estate is the 
state of Montana a necessary party, and 
only then must notice be given to the 
state. In re Glick’s Estate, 136 M 176, 346 
P 2d 987, 997. 


Sufficiency of Petition 


Petition is sufficient if it shows that the 
petitioner is an heir of the deceased or 
entitled to distribution. In re Hofmann’s 
Estate, 132 M 387, 318 P 2d 230, 238. 

Attorneys for foreign heirs must have 
some written authority before they can 
proceed with the petition. In re Hof- 
mann’s Estate, 132 M 387, 318 P 2d 230, 
239. 


Suit Not Necessary Where Parties Are 
Agreed on Distributive Shares 

This section does not require a suit to 
be brought to determine the distributive 
shares in an estate, where all the parties 


245 


91-3802 


interested have agreed as to the share 
each is to receive, and a decree has been 
entered pursuant to such agreement. In 
re Davis’ Estate, 27 M 490, 499, 71 P 757. 


Vacating a Default 


The provisions of former section 93- 
3905, authorizing the district court to 
relieve a party from a default under condi- 
tions prescribed, are applicable to probate 
proceedings, and the court may, in a pro- 
ceeding to determine heirship, permit an 
heir who from any cause was not person- 
ally served with the notice required by 
this section, to answer to the merits of the 
proceeding at any time within one year 
from the rendition of the judgment; the 
technical objection that such notice is not 
a “summons” and the proceeding not “an 
action” cannot be sustained. State ex rel. 
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References 


In re Davis’ Estate, 35 M 273, 281, 88 P 
957; State ex rel. Kolbow v. District 
Court, 38 M 415, 416, 100 P 207; In re 
Colbert’s Estate, 44 M 259, 264, 119 P 
791; In re Beck’s Estate, 44 M 561, 569, 
121 P 784, 1057; In re Bernheim’s Estate, 
82 M 198, 205, 266 P 378, 57 ALR 1169; 
In re Mickich’s Estate, 114 M 258, 279, 
136 P 2d 223; In re Giebler’s Estate, 118 
M 44, 162 P 2d 368, 369; In re Gaspar’s 
Estate, 128 M 383, 275 P 2d 656, 659. 


Collateral References 


Descent and Distribution@—71. 

26A C.J.S. Descent and Distribution § 79 
et seq. 

16 Am. Jur. 830, Descent and Distribu- 
tion, § 61. 


Hahn v. District Court, 83 M 400, 410, 272 
P 525. 

91-3802. (10325) Appearance of parties. All persons appearing within 
the time limited must file their written appearance in person or through 
their authorized attorney, such attorney filing at the same time written 
evidence of his authority to so appear, which written evidence must be 
in the English language, or if in a foreign language, the same must be 
accompanied by an English translation thereof, duly certified as correct 
by a United States consul, entry of which appearance shall be made in the 
minutes of the court and in the register of proceedings of said estate. And 
the court or judge shall, after the expiration of the time limited for appear- 
ing as aforesaid, enter an order adjudging the default of all persons for 
not appearing as aforesaid, who shall not have appeared as aforesaid. At 
any time within twenty days after the date of the order of the court 
or judge establishing proof of service of such notice, any of such persons 
so appearing may file his complaint in the matter of the estate, setting 
forth the facts constituting his claim of heirship, ownership, or interest 
in said estate, with such reasonable particularity as the court or judge may 
require, and serve a copy of the same upon each of the parties or attorneys 
who shall have entered their written appearance as aforesaid, if such 
parties or such attorneys reside within the county; in all estates in which 
a nonresident alien heir, legatee and/or devisee has or may have an interest 
in a decedent’s estate, the state of Montana shall be considered a necessary 
party and must be personally served by serving a copy of the complaint 
and order on the attorney general; and in case any of them do not reside 
within the county, then service of such copy of said complaint shall be 
made upon the clerk of said court for them, and the clerk shall forthwith 
mail the same to the address of such party or attorney as may have left 
with said clerk his post-office address. Such parties are allowed twenty 
days after the service of the complaint, as aforesaid, within which to plead 
thereto, and thereafter such proceedings shal] be had upon such complaint 
as in this code provided in case of an ordinary civil action; and the issues 
of law and of fact arising in the proceeding shall be disposed of in like 
manner as issues of law and fact are herein provided to be disposed of in 
civil actions, with a like right to a motion for a new trial and appeal to the 
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supreme court; and the provisions in this eode contained, regulating the 
mode of procedure for the trial of civil actions, the motion for a new 
trial of civil actions, statements on motion for a new trial, bills of exeep- 
tions and statements on appeal, as also in regard to undertakings on appeal, 
and the mode of taking and perfecting appeals, and the time within which 
such appeals shall be taken, shall be applicable thereto; provided, however, 
that all appeals herein must be taken within sixty days from the date of 
the entry of the judgment or the order complained of. 


History: En. Sec. 2841, C. Civ. Proc. 
1895; re-en. Sec. 7671, Rev. C. 1907; amd. 
Sec, 1, Ch. 54, L. 1913; re-en. Sec. 10325, 
fecee moe ioet. amd. Sec.1, Ch: 29, ‘L. 
1951. 


Appeal from Proceedings 


Where a motion to dismiss the appeal of 
an executor and some of the legatees from 
that portion of a “judgment,” rendered in 
a proceeding had under sections 91-3801 
to 91-3803, based on the ground that an 
appeal does not lie from a part thereof, 
is denied upon consideration of exhaustive 
briefs of counsel, the determination will 
be deemed the law of the case on the sub- 
mission of the question on its merits. In 
re Klein’s Estate, 35 M 185, 202, 88 P 798. 

The denial of a motion to affirm an 
order of this district court, in the proceed- 
ing under sections 91-3801 to 91-3803, re- 
fusing a new trial to an executor and some 
of the legatees, of issues found in favor 
of other legatees, is not the law of the 
case upon final determination on the 
merits. In re Klein’s Estate, 35 M 185, 
202, 88 P 798. 


Authenticity of Power of Attorney to 
Act for Foreign Heirs 


A power of attorney by heir of local 
estate, residing in Spain, to consul general 
of that country in the United States to ap- 
point an attorney to represent him in the 
estate matter, duly acknowledged, the 
notary’s authority being duly certified by 
the United States consul, was a sufficient 
compliance with this section. In re As- 
tibia’s Estate, 100 M 224, 233, 46 P 2d 712. 


Authority of Attorney 


Under this section, an attorney claiming 
a right to appear in behalf of an heir at 
a proceeding to determine heirship must 
file written evidence of his authority to 
so appear, otherwise the heir is not barred 
from questioning the jurisdiction of the 
court to render the decree. State ex rel. 
Rubin v. District Court, 62 M 60, 64, 203 
P 860, distinguished in 139 M 198, 202, 
362 P 2d 234. 


Where written authority of attorneys 
was on file it was unnecessary that the 
attorneys refile their written authority on 
the day set for their appearance. In re 


Swayze’s Estate, 120 M 546, 191 P 2d 322, 
328. 

Attorney for nonresident heirs could not 
appeal or participate in proceedings to de- 
termine heirship under section 91-3801 et 
seq., where he never filed any power of 
attorney from the foreign heirs. In re 
Bell’s Estate, 134 M 345, 331 P 2d 517, 
521, 


Determining Interests on Theory of 
Equitable Assignment 


Where bonding company claimed an 
equitable assignment of principal’s dis- 
tributive share of estate on theory that 
an agreement in application for bond to 
indemnify surety for expense of suit in- 
curred under the bond constituted such 
assignment, and proceeded under sections 
91-3801 to 91-3803 to determine such in- 
terest to have been created by reason of 
the alleged assignment, district court did 
not err in sustaining general demurrer 
to the complaint since neither statutory 
nor contractual liability constitute equi- 
table assignment of principal’s property; 
nor does plaintiff’s claim have priority 
over all other claims. Maryland Casualty 
Co. v. Walsh, 116 M 559, 562, 155 P 2d 759. 


Motion for New Trial 


In a proceeding to determine the rights 
of a large number of persons claiming to 
be legatees under a will, and where the 
executor and certain claimants, adjudged 
to be entitled to share in the distribution 
of the estate, moved for a new trial of the 
issues found in favor of certain other 
claimants, the aggrieved parties may move 
for a new trial and appeal from an ad- 
verse ruling. In re Klein’s Estate, 35 M 
185, 201, 88 P 798. 


State as Party 


Only in cases where a nonresident alien 
heir, legatee or devisee has or may have 
an interest in a decedent’s estate is the 
state of Montana a necessary party, and 
only then must notice be given to the 
state. In re Glick’s Estate, 136 M 176, 346 
P, 2d 987,.997. 


References 


In re Fleming’s Estate, 38 M 57, 59, 98 
P 648; State ex rel. Kolbow v. District 
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Court, 38 M 415, 419, 100 P 207; In re 
Colbert’s Estate, 44 M 259, 264, 119 P 791, 
51 M 455, 464, 153 P 1022; In re MeGov- 
ern’s Estate, 77 M 182, 203, 250 P 812; 
Gravelin v. Porier, 77 M 260, 275, 250 P 
823; State ex rel. Hahn v. District Court, 
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83 M 400, 410, 272 P 525;.In re Baxter’s 
Estate, 98 M 291, 39 P 2d 186; In re 
Mickich’s Estate, 114 M 258, 279, 136 P 
2d 223; In re Giebler’s Estate, 118 M 44, 
162 P 2d 368, 369; In re Hofmann’s Es- 
tate, 132 M 387, 318 P 2d 230, 235, 242. 


91-3803. (10326) Trial and judgment. The party filing the petition as 
aforesaid, if he file a complaint, and if not, the party first filing such com- 
plaint, must in all subsequent proceedings be treated as the plaintiff therein, 
and all other parties so appearing must be treated as the defendants in said 
proceedings, and all such defendants shall set forth in their respective 
answers the facts constituting their claims of heirship, ownership, or interest 
in said estate, with such particularity as a court or judge may require, and 
serve a copy thereof on the plaintiff. Evidence in support of all issues 
may be taken orally or by deposition, in the same manner as provided in 
civil actions. Notice of the taking of such depositions shall be served 
only upon the parties or the attorneys of the parties so appearing in said 
proceeding. The court or judge shall enter a default of all persons failing 
to appear, or plead, or prosecute, or defend their rights as aforesaid; and 
upon the trial of the issues arising upon the pleadings in such proceedings, 
the court or judge shall determine the heirship to said deceased, the owner- 
ship of his estate, and the interest of each respective claimant thereto 
or therein, and persons entitled to distribution thereof, and the final de- 
termination of the court or judge thereupon shall be final and conclusive 
in the distribution of said estate, and in regard to the title to all the prop- 
erty of the estate, and in regard to the title to all the property of the 
estate of said deceased. The cost of the proceedings under this chapter 
shall be apportioned in the discretion of the court or judge. In such 
proceeding, the court or judge may appoint an attorney for any minor 
not having a guardian. Nothing in this chapter shall be construed to 
exclude the right upon final distribution of any estate to contest the 
question of heirship, title, or interest in the estate so distributed, where 
the same shall not have been determined under the provisions of sections 
91-3801 to 91-3803, inclusive, but where the questions shall have been liti- 
gated under the provisions of these sections, the determination thereof, as 
therein provided, shall be conclusive in the distribution of said estate. 

History: En, Sec. 2842, C. Civ. Proc. 
1895; re-en. Sec. 7672, Rev. C. 1907; re-en. 


Sec. 10326, R. C. M. 1921. Cal. C. Civ. 
Proc. Sec. 1664. 


the judgment is void and of no effect. In 
re Hofmann’s Estate, 132 M 387, 318 P 2d 
230, 239. 


Finality of Decree 


Burden of Proof Failure of heirs to attack assignments of 


In a proceeding to establish heirship, 
the petitioner is plaintiff, and has the bur- 
den of proof. In re Colbert’s Estate, 51 
M 455, 469, 153 P 1022. 


Decree of Heirship 


A decree of heirship is conclusive on the 
rights of the parties affected by the de- 
cree, and has the same force and effect as 
does a final judgment. In re Hofmann’s 
Estate, 132 M 387, 318 P 2d 230, 235. 

If from the judgment roll it affirmatively 
appears a court acted without jurisdiction 


their interests for extrinsic fraud in pro- 
eeedings to establish heirship, decree in 
which was not entered until about a year 
and a half after they had begun, pre- 
cluded attack thereon in the subsequent 
proceedings for distribution, in view of 
the provisions of this section that the 
final determination of the court in the 
heirship proceedings shall be conclusive in 
the distribution of the estate. In re 
Baxter’s Estate, 101 M 504, 519, 54 P 2d 
869, distinguished in 116 M 559, 564, 155 
P 2d 759. 
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Jurisdictional Defect 


If there is a failure in any one of the 
jurisdictional prerequisites preceding de- 
termination of heirship, and such jurisdic- 
tional defect appears affirmatively upon 
the face of the judgment roll, the court’s 
order purportedly making such a determi- 
nation is void and open to collateral at- 
tack. In re Bell’s Estate, 134 M 345, 331 P 
2d 517, 520. 


91-3901 


P 798; In re Fleming’s Estate, 38 M 57, 
59, 98 P 648; In re Beck’s Estate, 44 M 
561, 569, 121 P 784, 1057; State ex rel. 
Rubin v. District Court, 62 M 60, 65, 203 
P 860; Gravelin v. Porier, 77 M 260, 275, 
250 P 823; Link v. Haire, 82 M 406, 410, 
267 P 952; In re Baxter’s Estate, 98 M 
291, 39 P 2d 186; In re Mickich’s Estate, 
114 M 258, 279, 136 P 2d 223; In re 
Giebler’s Estate, 118 M 44, 162 P 2d 368, 


369. 
References 


In re Klein’s Estate, 35 M 185, 202, 88 hares > e432 
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FINAL DISTRIBUTION OF ESTATE—DISCHARGE OF EXECUTOR 
OR ADMINISTRATOR 


Section 91-3901. Distribution of estate—how made and to whom. 


91-3902. Order of distribution, contents and finality of. 
91-3903. Distribution when decedent was not a resident of this state. 
91-3904. Decree to be made only after notice. 
91-3905. No distribution till taxes on personal property are paid. 
91-3906. Final settlement, order and discharge. 
91-3907. Discovery of property. 
91-3901. (10327) Distribution of estate—how made and to whom. 1. 


Upon the final settlement of the accounts of the executor or administrator, 
or at any subsequent time, upon the application of the executor or admin- 
istrator, or any heir, legatee, or devisee, the court or judge must proceed 
to distribute the residue of the estate in the hands of the executor or ad- 
ministrator, if any, among the persons who by law are entitled thereto; 
and if the decedent has left a surviving child, and the issue of other chil- 
dren, and any of them, before the close of the administration, have died 
while under age and not having been married, no administration on such 
deceased child’s estate is necessary, but all the estate which such deceased 
child was entitled to be [by] inheritance must, without administration, be 
distributed to the other heirs at law; provided, that whenever it appears 
any of the persons claiming to be heirs, or claiming a right to share in said 
estate, are nonresidents of the United States, then a proceeding to determine 
their rights shall be held under the provisions and as provided for in the 
three preceding sections with reference to the determination of heirship. 

2. Whenever all the heirs or devisees of any estate who are residents 
of the United States shall agree that any nonresident of the United States 
is a lawful heir or devisee of said estate and is lawfully entitled to share 
therein, said agreement may be reduced to writing and filed with the clerk 
of the court in the matter of said estate, and thereafter it shall not be 
necessary for any such nonresident heir or devisee to institute any pro- 
ceedings to determine his rights of heirship. 

3. The provisions of subdivision 2 shall dispense with the proceedings 
provided for by section 91-3801, in so far as such section relates to establish- 
ing heirship, but shall not dispense with the necessity of establishing proof 
of reciprocity as required in estates in which nonresident aliens are claiming 
as heirs, legatees and/or devisees. 
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4. A statement of any receipts and disbursements of the executor or 
administrator, since the rendition of his final accounts, must be reported 
and filed at the time of making such distribution; and a settlement thereof, 
together with an estimate of the expenses of closing the estate, must be 
made by the court or judge, and included in the order; or the court or judge 
may order notice of the settlement of such supplementary account, and refer 
the same as in other cases of the settlement of accounts. 


History: En. Sec. 289, p. 315, L. 1877; 
re-en. Sec. 289, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 289, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 2843, U. @ivy. Proc. 189D;. re-en. 
Sec. 7673, Rev. C. 1907; *amd,. See,. 2,. Ch. 
54, L. 1213: amd. Sec. 2, Ch. 234, L. 1921; 
re-el!! Sec! 10327; "Ri C. M. 193%! amd. Sec. 
1, Ch. 54, L. 1951; ~Cal. C. Giv. Prdc. Sec: 
1665. 


Compiler’s Notes 


The “three preceding sections,” referred 
to in the proviso to subdivision 1 of this 
section, are sections 91-3801, 91-3802 and 
91-3803. 

The bracketed word “by” was inserted 
by the compiler. 


” 


Delay of Executor in Administering 
Estate 


Where an executor was guilty of delay 
in administering an estate he was not 
chargeable with interest on the cash due 
legatees and devisees. In re Lindhardt’s 
Estate, 133 M 65, 320 P 2d 357, 365. 


Jurisdiction of District Court 


A district court, when sitting in probate, 
while still a court of general jurisdiction, 
can only function and operate on probate 
matters by following the mandate laid 
down by the statute. In re Bell’s Estate, 
134 M 345, 331 P 2d 517, 520. 


Liability of Legatee 


It is not necessary, nor proper, under 
this section and section 91-3902, to ad- 
judge whether a legacy has been paid or 
acquired by third parties, or is subject to 
a lien, and a decree of distribution is not 
binding on a person asserting a right 
against a distributee or on a right claimed 
to have been acquired from him prior to 
the rendition of the decree. Hustad v. 
Reed, 133 M 211, 321 P 2d 1083, 1092. 


Notice of Final Distribution 


The giving of notice of final distribu- 
tion of an estate is jurisdictional; hence 
where a final decree of distribution had 
been set aside in an equity action for 
want of notice to one of the interested 
parties, entry of a corrected decree to con- 
form to that rendered in the suit to set 


91-3902. 


“ 


aside without notice was a nullity. Hoppin 
v. Long, 74 M 558, 566 et seq., 241 P 636, 
distinguished in 77 F 2d 39, 44. 

Under section 91-3706 and this section, 
relative to distribution of estates, failure 
of petitioners to serve nonappearing devi- 


‘sees “with process does not deprive the 


court ef jurisdiction to make the order of 
distribution, it being presumed, in the ab- 
sence of any showing to the contrary, that 
the notice required by section 91-3904 to 
be given by posting or publication was 
caused to be given by the court or judge. 
In re McGovern’s Estate, 77 M 182, 203, 
250 P 812, distinguished in 81 M 459, 470, 
264 P 127. 


Procedure for Determination of Heirship 


The “three preceding sections” referred 
to in the proviso to subdivision 1 relating 
to procedure for determination of heirship, 
are sections 91-3801, 91-3802 and 91-3803. 
In re Bell’s Estate, 134 M 345, 331 P 2d 
517, 521. 

An action by Yugoslav legatees to de- 
termine heirship did not violate condition 
of will against contesting or opposing the 
will. In re Spehar’s Estate, 140 M 76, 367 
P 2d 563, 567. 


References 


State ex rel. Rubin v. District Court, 62 
M 60, 65, 203 P 860; In re Bernheim’s 
Estate, 82 M 198, 215, 266 P 378, 57 ALR 
1169; State ex rel. Regis v. District Court, 
102 M 74, 83, 55 P 2d 1295; In re Nielsen’s 
Estate, 118 M 304, 165 P 2d 792; In re 
Spoya’s Estate, 129 M 83, 282 P 2d 4852, 
454. 


Collateral References 


Executors and Administrators€—314, 315. 

34 C.J.S. Executors and Administrators 
§ 513 et seq. 

21 Am. Jur. 625, Executors and Adminis- 
trators, § 427 et seq. 


Personal liability of executor or ad- 
ministrator for interest on legacies or dis- 
tributive shares where payment is de- 
layed. 18 ALR 2d 1384. 

Right of widow of an heir to dower, 
where heir dies before decedent’s estate 
is closed. 23 ALR 2d 961. 


(10328) Order of distribution, contents and finality of. In the 


order, the court or Judge must name the persons and the proportions or 
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parts to which each shall be entitled, and such persons may demand, sue for, 
and recover their respective shares from the executor or administrator, or 
any person having the same in possession. Such order is conclusive as to the 
rights of heirs, legatees, or devisees, subject only to be reversed, set aside, 


or modified on appeal. 


History: En. Sec. 290, p. 315, L. L877; 
re-en. Sec. 290, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 290, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2844, C. Civ. Proc. 1895; re-en. 
Sec. 7674, Rev. C. 1907; re-en. Sec. 10328, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1666. 


Determination of Heirship Required 


Decree of distribution was void where 
not preceded by determination of heirship 
as required by sections 91-3801 to 91-3803 
and 91-3901. In re Bell’s Estate, 134 M 
345, 331 P 2d 517, 521. 


Finality of Decree 


Where a decree of distribution was 
entered on an estate and no appeal was 
taken from such decree, an affidavit there- 
after filed and recorded stating that the 
affiant was an heir and devisee of the 
will and claiming an interest in the real 
estate distributed, was void on its face 
and constituted no cloud on the title to 
the land. Hart v. Barron, 122 M 350, 204 
P 2d 797, 805. 


Where executors made an advance pay- 
ment out of their personal funds to the 
legatee of a cash bequest and the petition 
for final distribution and final account did 
not show the advancement, and the decree 
of final settlement and distribution de- 
clared that the legatee was entitled to the 
bequest, such decree was not final and 
conclusive so as to prevent executors from 
claiming a debt due from the legatee, as 
against a judgment debtor of the legatee. 
Hustad v. Reed, 133 M 211, 321 P 2d 
1083, 1092. 

A decree of distribution is conclusive 
upon the rights of heirs, legatees or devi- 
sees, subject only to be reversed, set 
aside or modified on appeal. In re Bell’s 
Estate, 134 M 345, 331 P 2d 517, 520. 

A decree of final distribution has the 
same force and effect as does a final judg- 
ment. In re Bell’s Estate, 134 M 345, 331 
P 2d 517, 520. 


Finality of Decree—Fraud 


A decree of distribution, though not 
strictly speaking a judgment, is treated 
and reviewable as such and may be set 
aside if obtained by fraud. Hoppin v. 
Long, 74 M 558, 578, 241 P 636. 

In the absence of fraud, a decree of 
distribution made upon due notice is con- 
elusive of the rights of heirs as against 
collateral attack. Harrison v. Cannon, 
122 M 318, 203 P 2d 978, 980. 


Where proper notice was given of settle- 
ment of final account and petition for dis- 
tribution of estate, heir or legatee could 
not, more than six months after settle- 
ment of final account and order for dis- 
tribution of estate, have judgment set 
aside on ground of fraud. State ex rel. 
Sanford v. District Court, 124 M 429, 
225 P 2d 866. 


Finality of Decree—Mistake, Surprise, 
Inadvertence or Excusable Neglect 


Notwithstanding the provision of this 
section that a decree directing the dis- 
tribution of the property of an estate is 
conclusive unless reversed, set aside or 
modified on appeal, the district court may 
set it aside under former section 93-3905 
on a showing by an aggrieved party that 
it had been taken against him through his 
mistake, surprise, inadvertence or excus- 
able neglect. State ex rel. O’Neil v. Dis- 
trict Court, 96 M 393, 396 et seq., 30 P 2d 
815. 


Finality of Decree—Supersedes the Pro- 
visions of Will 


Under Montana law, where conflict may 
be thought to exist, the order of final dis- 
tribution supersedes the provisions of the 
will itself. Blacker v. Thatcher, 145 F 2d 
255, 256, 158 ALR 1. 


Jurisdictional Defect 


If there is a failure in any one of the 
jurisdictional prerequisites preceding de- 
termination of heirship, and such jurisdic- 
tional defect appears affirmatively upon 
the face of the judgment roll, the court’s 
order purportedly making such a determi- 
nation is void and open to collateral at- 
tack. In re Bell’s Estate, 134 M 345, 331 P 
2d 517, 520. 


Liability of Legatee 


It is not necessary, nor proper, under 
this section and section 91-3901, to adjudge 
whether a legacy has been paid or ac- 
quired by third parties, or is subject to a 
lien, and a decree of distribution is not 
binding on a person asserting a _ right 
against a distributee or on a right claimed 
to have been acquired from him prior to 
the rendition of the decree. Hustad v. 
Reed, 133 M 211, 321 P 2d 1083, 1092. 


Revision of Decree 

Federal court was without jurisdiction 
to set aside decree of probate court of 
state when law provided ample means for 
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revision and correction of probate decrees 
by probate courts themselves. Montgom- 
ery v. Gilbert, 77 F 2d 39. 


Title to Corporate Stock 


Denial by probate court of motion of 
brother of decedent to vacate decree of 
distribution, which confirmed in decedent’s 
widow whatever title passed to her in 
certain stock by virtue of death of de- 
cedent, was not an adjudication of title 


91-3903. 
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to the stock as between the widow and the 
brother. Roberts v. Roberts, 286 F 2d 
647, 650. 


References 


Spencer v. Spencer, 31 M 631, 637, 79 P 
320; Town of Cascade v. County of Cas- 
eade, 75 M 304, 312, 243 P 806; In re 
Baxter’s Estate, 98 M 291, 39 P 2d 186; In 
re Murphy’s Estate, 99 M 114, 43 P 2d 233. 


(10329) Distribution when decedent was not a resident of this 


state. Upon application for distribution, after final settlement of the ac- 
counts of administration, if the decedent was a nonresident of this state, 
leaving a will which has been duly proved or allowed in the state of his 
residence, and an authenticated copy thereof has been admitted to probate 
in this state, and it is necessary, in order that the estate, or any part thereof, 
may be distributed according to the will, that the estate in this state should 
be delivered to the executor or administrator in the state or place of his 
residence, the court or judge may order such delivery to be made, and, 
if necessary, order a sale of the real estate, and a like delivery of the 
proceeds. The delivery, in accordance with the order of the court or judge, 
is a full discharge of the executor or administrator with the will annexed, 
in this state, in relation to all property embraced in such order, which, 
unless reversed on appeal, binds and concludes all parties in interest. Sales 
of real estate, ordered by virtue of this section, must be made in the same 
manner as other sales of real estate of decedents by order of the court or 
judge. 


History: En. Sec. 291, p. 315, L. 1877; 
re-en. Sec. 291, 2nd Div. Rev. Stat. 1879; 


tribution, serves all the purposes of 
distribution, and the power to direct the 


re-en. Sec. 291, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2845, C. Civ. Proc. 1895; re-en. 
Sec. 7675, Rev. C. 1907; re-en. Sec. 10329, 
R. C, M. 1921. Cal. C. Civ. Proc. Sec. 1667. 


Collection of Inheritance Tax 


The duties imposed upon the court by 
this section do not deprive it of jurisdic- 
tion to collect an inheritance tax. State 
ex rel. Floyd v. District Court, 41 M 357, 
364, 109 P 438. 


Delivery of Property 


The delivery provided for by this sec- 
tion, when the property is ready for dis- 


91-3904. 


delivery is tantamount to the power to 
order distribution directly to the persons 
entitled to take. State ex rel. Floyd v. 
District Court, 41 M 357, 364, 109 P 438. 


References 

In re Mauldin’s Estate, 69 M 132, 138, 
220 P 1102; In re Livingston’s Estate, 91 
M 584, 589, 9 P 2d 159, 90 ALR 1036. 


Collateral References 

Executors and AdministratorsG=523. 

34 C.J.S. Executors and Administrators 
§ 1006. 


(10330) Decree to be made only after notice. The order may 


be made on the petition of the executor or administrator, or of any person 
interested in the estate. Notice of the application must be given by posting 
or publication, as the court or judge may direct, and for such time as may 
be ordered. If partition be appled for, as provided in this chapter, the 
order of distribution shall not divest the court of jurisdiction to order par- 
tition, unless the estate is finally closed. 


History: En. Sec. 292, p. 316, L. 1877; 
re-en. Sec. 292, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 292, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2846, C. Civ. Proc. 1895; re-en. 
Sec. 7676, Rev. C. 1907; re-en. Sec. 10330, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1668. 
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Notice of Final Distribution 


The giving of notice of final distribu- 
tion of an estate is jurisdictional; hence 
where a final decree of distribution had 
been set aside in an equity action for want 
of notice to one of the interested parties, 
entry of a corrected decree to conform to 
that rendered in the suit to set aside with- 
out notice was a nullity. Hoppin v. Long, 
74 M 558, 566, 241 P 636, distinguished in 
77 F 2d 39, 44. 


Notice of Final Distribution—Publica- 
tion 


Under sections 91-3706 and 91-3901, rela- 
tive to distribution of estates, failure of 
petitioners to serve nonappearing devisees 
with process does not deprive the court of 
jurisdiction to make the order of distri- 
bution, it being presumed in the absence 
of any showing to the contrary, that the 
notice required by this section to be given 
by posting or publication was caused to 
be given by the judge. In re MecGovern’s 
Estate, 77 M 182, 185, 250 P 812. 

One acquiring the interest of an heir in 
an estate at execution sale is entitled to 


91-3906 


no other notice of a proceeding instituted 
for the modification of the decree of dis- 
tribution of the property of the estate 
than is required to be given to the heir to 
whose rights he succeeded, i. e., by posting 
or publication, such notice serving the pur- 
pose of a summons in ordinary actions. 
State ex rel. O’Neil v. District Court, 96 
M 393, 399 et seq., 30 P 2d 815. 


Postponement of Hearing 


Where, after proper notice, administra- 
tor filed his final account and petition for 
final distribution, and after objections 
were filed the court postponed the hearing, 
no further notice was required before ap- 
proval of the supplemental account and 
order for distribution differing from that 
first proposed. Harrison v. Cannon, 122 M 
318, 203 P 2d 978. 


References 


State ex rel. Brophy v. District Court, 
97 M 83, 84, 33 P 2d 266; State ex rel. 
Regis v. District Court, 102 M 74, 83, 55 
P 2d 1295. 


91-3905. (10331) No distribution till taxes on personal property are 
paid. Before any order of distribution of an estate is made, the court or 
judge must be satisfied, by the oath of the executor or administrator, or 
otherwise, that all the state, county, and municipal taxes, legally levied 
upon personal property of the estate, have been fully paid. 

History: En. Sec. 293, p. 316, L. 1877; References 
re-en. Sec. 293, 2nd Div. Rev. Stat. 1879; Kirk v. Baker, 26 M 190, 192, 66 P 942; 
re-en. Sec. 293, 2nd Div. Comp. Stat. 1887; = Hulburd v. Commissioner of Internal Reve- 
re-en. Sec. 2847, C. Civ. Proc. 1895; re-en. nue, 296 US 300, 311, 80 L Ed 242, 568 
Sec. 7677, Rev. C. 1907; re-en. Sec. 10331, (¢; 497. 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1669. 
Collateral References 


Cross-Reference Executors and Administrators¢=295, 


Personal property taxes paid before dis- 996. 
tribution of estate, sec. 84-4110. 34 C.J.S. Executors and Administrators 
§ 487. 


91-3906. (10332) Final settlement, order and discharge. When the 
estate has been fully administered, and it is shown by the executor or ad- 
ministrator, by the production of satisfactory vouchers, that he has paid all 
sums of money due from him, and delivered up, under the order of the court 
or judge, all the property of the estate to the parties entitled, and performed 
all the acts lawfully required of him, the court or judge must make an 
order discharging him from all lability to be incurred thereafter. 


History: En. Sec. 2886, C. Civ. Proc. 
1895; re-en. Sec. 7696, Rev. C. 1907; re-en. 
Sec, 10832, R. C. M. 1921. Cal. OC. Civ. 
Proc, Sec. 1697. 


Guardian Liable for Accumulated Rent- 
als Due Ward from Himself 

Where a guardian occupied residence 
property of which he and his ward were 
equal half owners, it was the guardian’s 


duty to collect the rent due his ward from 
himself accrued to time of his appoint- 
ment, again at the time his bond became 
effective, and at all times until his powers 
were suspended, and he and his surety, for 
prior as well as prospective defaults, were 
liable therefor, and under this section, not 
entitled to discharge until upon completion 
of his administration he has paid over all 
accumulated sums due from him. Mitchell 
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v. Columbia Casualty Co., 111 M 88, 93, References 


106 P 2d 344. State ex rel. Petters & Co..v. District 
Payment of Legacies Court, 76 M 148, 148, 245 P 529. 

'.A decree of distribution does not con- Collateral References 

cern itself with, and is not the final order Executors and Administrators¢=35, 508 


of the court on the point of the payment (ft); 

of legacies, but that is the office of the 34 C.J.S. Executors and Administrators 
decree of final discharge under this sec-  g 993. 

tion. Hustad v. Reed, 133 M 211, 321 P 

2d 1083, 1092, 


91-3907. (10333) Discovery of property. The final settlement of an 
estate, as in sections 91-3701 to 91-4203 provided, shall not prevent a subse- 
quent issue of letters testamentary or of administration, or of administration 
with the will annexed, if other property of the estate be discovered, or if it 
become necessary or proper for any cause that letters should be again issued. 


History: En. Sec. 2887, C. Civ. Proc. Collateral References 
1895; re-en. Sec. 7697, Rev. C. 1907; re-en. Executors and Administrators€23, 513 
Sec. 10333, R. C. M. 1921. Cal. C. Civ. (15). 

Proc. Sec. 1698. 33 C.J.S. Executors and Administrators 

Rataranten §§ 48, 88; 34 C.J.S. Executors and Admin- 

istrators § 905. 


Montgomery v. Gilbert, 77 F 2d 39. 


CHAPTER 40 
PARTITION OF UNDIVIDED ESTATES AFTER DISTRIBUTION 


Section 91-4001. Estate in common—commissioners. 

91-4002. Partition and notice thereof, and the time of filing petition. 

91-4003. Estate in different counties—how divided. 

91-4004. Partition may be made, although some of the heirs, ete., have parted 
with their interest. 

91-4005. Shares to be set out by metes and bounds. 

91-4006. Whole estate may be assigned to one, in certain cases. 

91-4007. Payments for equality of partition, by whom and how. 

91-4008. Estate may be sold. 

91-4009. To give notice to all persons and guardians before partition—duties of 
commissioners. 

91-4010. To make report, and partition to be recorded. 

91-4011. When commissioners to make partition are not necessary. 

91-4012. Advancements made to heirs. 


91-4001. (10334) Estate in common—commissioners. When the estate, 
real or personal, assigned by the order of distribution to two or more heirs, 
devisees, or legatees, is in common and undivided, and the respective shares 
are not separated and distinguished, partition or distribution may be made 
by three disinterested persons, to be appointed commissioners for that 
purpose by the court or judge, who must be duly sworn to the faithful 
discharge of their duties. A certified copy of the order of their appoint- 
ment, and of the order assigning and distributing the estate, must be 
issued to them as their warrant, and their oath must be endorsed thereon. 
Upon consent of the parties, or when the court or judge deems it proper 
and just, it is sufficient to appoint one commissioner only, who has the 
same authority and is governed by the same rules as if three were appointed. 


History: En. Sec. 294, p. 317, L. 1877;  _re-en. Sec. 2860, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 294, 2nd Div. Rev. Stat. 1879; Sec. 7678, Rev. C. 1907; re-en. Sec. 10334, 
re-en. Sec. 294, 2nd Div. Comp. Stat. 1887; R.C. M.1921. Cal. C. Civ. Proc. Sec. 1675. 
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Loss and Inconvenience to Devisees 


That distribution of real property of an 
estate will result in loss and inconvenience 
to the devisees is of no concern to the ex- 
ecutor, and the latter cannot defeat a pe- 
tition for such distribution on the ground 
that for that reason a prior order of sale 
should stand, under this section and sec- 
tion 91-4002, these sections being applica- 
ble only to action by the court after 
distribution and at the instance of inter- 
ested parties. In re MceGovern’s Estate, 77 
M 182, 203, 250 P 812. 


Partition by Probate Court 


91-4008 


of an estate entitled to interests therein, 
real or personal property owned in sev- 
eralty by the decedent in his lifetime, thus 
obviating the necessity for an independent 
proceeding brought after the close of the 
administration to accomplish the same re- 
sult. State ex rel. Goodman v. District 
Court, 46 M 492, 495, 128 P 913. 


References 
Hoppin v. Long, 74 M 558, 569, 241 P 
636. 
Collateral References 
PartitionG=36 et seq. 


68 C.J.S. Partition §§ 130, 151. 


The purpose of this chapter was to vest 
40 Am. Jur. 48, Partition, § 60. 


in the court, when sitting in probate, the 
power to partition, among the distributees 


91-4002. (10335) Partition and notice thereof, and the time of filing 
petition. Such partition may be ordered and had in the district court on 
the petition of any person interested. But before commissioners are ap- 
pointed, or partition ordered by the court or judge, as directed in this 
chapter, notice thereof must be given to all persons interested who reside 
in this state, or to their guardians, and to the agents, attorneys, or guardians, 
if any in this state, of such as reside out of this state, either personally or by 
public notice, as the court may direct. The petition may be filed, attorneys, 
guardians, and agents appointed, and notice given at any time before the 
order of distribution, but the commissioners must not be appointed until 


the order is made distributing the estate. 


History: En. Sec. 295, p. 317, L. 1877; 
re-en. Sec. 295, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 295, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2861, C. Civ. Proc. 1895; re-en. 
Sec. 7679, Rev. C. 1907; re-en. Sec. 10335, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1676. 


Loss and Inconvenience to Devisees 


That distribution of real property of an 
estate will result in loss and inconvenience 
to the devisees is of no concern to the ex- 
ecutor, and the latter cannot defeat a pe- 
tition for such distribution on the ground 
that for that reason a prior order of sale 
should stand, under this section and sec- 
tion 91-4001, these sections being applica- 
ble only to action by the court after dis- 
tribution and at the instance of interested 
parties. In re MeGovern’s Estate, 77 M 
182, 203, 250 P 812. 


Partition among Distributees 
When a proceeding for partition has 


91-4003. 


been instituted, the decree of distribution, 
though final in form, performs only the 
office of ascertaining definitely who are 
entitled to the succession and the interest 
of each distributee, the vesting of title 
in the allottees, the assignee, or purchaser, 
as the ease may be, being left in abey- 
ance until the confirmation of the report 
of the commissioners. State ex rel. Good- 
man v. District Court, 46 M 492, 496, 128 
P 913. 

The power to make partition among 
the distributees of an estate is vested in 
the court as an incident of administration. 
State ex rel. Goodman v. District Court, 
46 M 492, 496, 128 P 913. 


Collateral References 

Partition€—25 (2), 36 et seq., 51, 66, 91. 
68 C.J.S. Partition §§ 38-93, 130, 151. 

40 Am. Jur. 22, Partition, § 27 et seq. 


(10336) Estate in different counties—how divided. If the 


real estate is in different counties, the court or judge may, if deemed proper, 
appoint commissioners for all, or different commissioners for each county. 
The estate in each county must be divided separately among the heirs, lega- 
tees, or devisees, as if there were no other estate to be divided; but the 
commissioners first appointed must, unless otherwise directed by the court 
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or judge, make division of such real estate wherever situated within this 
state. 
History: En. Sec. 296, p. 317, L. 1877; Collateral References 
re-en. Sec. 296, 2nd Div. Rev. Stat. 1879; PartitionG91. 92. 
re-en. Sec. 296, 2nd Div. Comp. Stat. 1887; 68 O.J.S. Partition § 156. 
re-en. Sec. 2862, C. Civ. Proc. 1895; re-en. 


Sec. 7680, Rev. C. 1907; re-en. Sec. 10336, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1677. 


91-4004. (10337) Partition may be made, although some of the heirs, 
etc., have parted with their interest. Partition or distribution of the real 
estate may be made as provided in this chapter, although some of the 
original heirs, legatees, or devisees may have conveyed their shares to other 
persons, and such shares must be assigned to the person holding the same, in 
the same manner as they otherwise would have been to such heirs, legatees, 
or devisees. 

History: En. Sec. 297, p. 318, L. 1877; References 
re-en. Sec. 297, 2nd Div. Rev. Stat. 1879; Hustad v. Reed. 133 M 211. 321 P 2d 
re-en, Sec, 297, 2nd Div. Comp. Stat. 1887; 40983 1099. : ; 
re-en. Sec. 2863, C. Civ. Proc. 1895; re-en. ? 
Sec. 7681, Rev. C. 1907; re-en. Sec. 10337, Collateral References 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1678. PartitionG=26. 
68 C.J.S. Partition § 47. 


91-4005. (10338) Shares to be set out by metes and bounds. When both 
distribution and partition are made, the several shares in the real and per- 
sonal estate must be set out to each individual in proportion to his right, by 
metes and bounds, or description, so that the same can be easily distin- 
guished, unless two or more of the parties interested consent to have their 
shares set out so as to be held by them in common and undivided. 

History: En. Sec. 298, p. 318, L. 1877; References 
re-en, Sec. 298, 2nd Div. Rev. Stat. 1879; State ex rel. Goodman v. District Court, 
re-en. Sec. 298, 2nd Div. Comp. Stat. 1887; 46 M 492. 496. 128 P 913 
re-en. Sec. 2864, C. Civ. Proc. 1895; re-en. ; ae ; 


Sec. 7682, Rev. C. 1907; re-en. Sec. 10338, 
R. OC. M. 1921. Cal. C. Civ. Proc. Sec. 1679. 


91-4006. (10339) Whole estate may be assigned to one, in certain cases. 
When the real estate cannot be divided without prejudice or inconvenience 
to the owners, the court or judge may assign the whole to one or more of the 
parties entitled to the share therein, who will accept it, always preferring 
the males to the females, and, among children, preferring the elder to the 
younger. The parties accepting the whole must pay to the other parties 
interested their just proportion of the true value thereof, or secure the 
same to their satisfaction, or in case of the minority of such party, then to 
the satisfaction of his guardian; and the true value of the estate must be 
ascertained and reported by the commissioners. When the commissioners 
appointed to make partition are of the opinion that the real estate cannot 
be divided without prejudice or inconvenience to the owners, they must 
so report to the court or judge, and recommend that the whole be assigned 
as herein provided, and must find and report the true value of such real 
estate. On filing the report of the commissioners, and on making or 
securing the payment as before provided, the court or judge, if it appears 
just and proper, must confirm the report, and thereupon the assignment 
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91-4009 


is complete, and the title to the whole of such real estate vests in the person 


to whom the same is assigned. 


History: En. Sec. 299, p. 318, L. 1877; 
re-en. Sec. 299, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 299, 2nd Div. Comp. Stat. 1887; 


should have set aside the commissioners’ 
findings. In re Moran’s Estate, 128 M 189, 
273 P 2d 671, 674. 


re-en. Sec. 2865, C. Civ. Proc. 1895; re-en. 
Sec. 7683, Rev. C. 1907; re-en. Sec. 10339, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1680. 


References 


State ex rel. Goodman vy. District Court, 
; ; 46 M 492, 496, 128 P 913. 
Setting Aside of Commissioners’ Report ‘ ‘ 

Where the commissioners appraised real 
property and found its true value to be 
$15,000 but at the hearing on the report 
there were objections thereto and two per- 
sons made offers of $25,000, the court 


Collateral References 
PartitionG=98. 

68 C.J.S. Partition § 166 et seq. 

40 Am. Jur. 44, Partition, §§ 52-57. 


91-4007. (10340) Payments for equality of partition, by whom and how. 
When any tract of land or tenement is of greater value than any one’s share 
in the estate to be divided, and cannot be divided without injury to the same, 
it may be set off by the commissioners appointed to make partition to any 
of the parties who will accept it, giving preference as prescribed in the 
preceding section. The party accepting must pay or secure to the others 
such sums as the commissioners shall award to make the partition equal, 
and the commissioners must make their award accordingly; but such 
partition must not be established by the court or judge until the sums 
awarded are paid to the parties entitled to the same, or secured to their 
satisfaction. 


History: En. Sec. 300, p. 319, L. 1877; 
re-en. Sec. 300, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 300, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2866, C. Civ. Proc, 1895; re-en. 
Sec. 7684, Rev. C. 1907; re-en. Sec. 10340, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1681. 


References 

State ex rel. Goodman v. District Court, 
46 M 492, 496, 128 P 913. 

Collateral References 


PartitionG—84. 
68 C.J.S. Partition § 142. 


91-4008. (10341) Estate may be sold. When it appears to the court or 
judge, from the commissioners’ report, that it cannot otherwise be fairly 
divided, and should be sold, the court or judge may order the sale of the 
whole or any part of the estate, real or personal, by the executor or adminis- 
trator, or by a commissioner appointed for that purpose, and the proceeds 
distributed. The sale must be conducted, reported, and confirmed in the 
same manner and under the same requirements provided in sections 91-3001 
to 91-3039. 


History: En. Sec. 301, p. 319, L. 1877; 
re-en. Sec. 301, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 301, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2867, C. Civ. Proc. 1895; re-en. 
Sec. 7685, Rev. C. 1907; re-en. Sec. 10341, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1682. 


References 

State ex rel. Goodman v. District Court, 
46 M 492, 496, 128 P 913. 

Collateral References 


Partition€77, 100-112. 
68 C.J.S. Partition §§ 11, 172 et seq. 
40 Am. Jur. 72, Partition, § 83 et seq. 


91-4009. (10342) To give notice to all persons and guardians before 
partition—duties of commissioners. Before any partition is made or any 
estate divided, as provided in this chapter, notice must be given to all persons 
interested in the partition, their guardians, agents, or attorneys, by the 
commissioners, of the time and place when and where they shall proceed 
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to make partition. The commissioners may take testimony, order surveys, 
and take such other steps as may be necessary to enable them to form a 
judgment upon the matters before them. 


History: En. Sec. 302, p. 319, L. 1877; re-en. Sec, 2868, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 302, 2nd Div. Rev. Stat. 1879; Sec. 7686, Rev. C. 1907; re-en. Sec. 10342, 
re-en. Sec. 302, 2nd Div. Comp. Stat. 1887; BR. C. M. 1921. Cal. C. Civ. Proc. Sec. 1683. 


91-4010. (10343) To make report, and partition to be recorded. The 
commissioners must report their proceedings, and the partition agreed upon 
by them, to the court or judge, in writing, and the court or judge may, for 
sufficient reasons, set aside the report and commit the same to the same 
commissioners, or appoint others; and when such report is finally con- 
firmed, a certified copy of the order of partition made thereon, attested by 
the clerk under the seal of the court, must be recorded in the office of the 
county clerk of the county where the lands le. 

History: En. Sec. 303, p. 320, L. 1877; aside the report. Where the commissioners 


re-en. Sec. 303, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 303, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2869, C. Civ. Proc. 1895; re-en. 
Sec. 7687, Rev. C. 1907; re-en. Sec. 10343, 
R. C. M. 1921. Cal. C, Civ. Proc. Sec. 1684. 


Setting Aside of Commissioners’ Report 


The judge must, if the report is just 
and proper, confirm the commissioners’ 
report, but likewise the judge may, if 
sufficient reasons appear therefor, set 


91-4011. 


appraised the property and found its true 
value to be $15,000 but at the hearing on 
the report there were two offers of $25,000, 
the court should have set aside the com- 
missioners’ findings. In re Moran’s Es- 
tate, 128 M189, 273 P 2d 671, 674. 


Collateral References 


PartitionG-94. 
68 C.J.S. Partition § 153. 


(10344) When commissioners to make partition are not neces- 


sary. When the court or judge makes an order assigning the residue of 
any estate to one or more persons entitled to the same, it is not necessary to 
appoint commissioners to make partition or distribution thereof, unless 
the parties to whom the assignment is made, or some of them, request that 
such partition be made. 


History: En. Sec. 304, p. 320, L. 1877; 
re-en. Sec. 304, 2nd Div. Rev. Stat. 1879; 
re-en. Sec, 304, 2nd Div. Comp. Stat. 1887; 


91-4012. (10345) Advancements made to heirs. All questions as to 
advancements made, or alleged to have been made, by the decedent to his 
heirs, may be heard and determined by the court or judge, and must be 
specified in the order assigning and distributing the estate; and the final 
order of the court or judge, or in case of appeal, of the supreme court, is 
binding on all parties interested in the estate. 


History: En. Sec. 305, p. 320, L. 1877; References 
re-en. Sec. 305, 2nd Div. Rev. Stat. 1879; State ex rel. Goodman v. District Court, 
re-en. Sec. 305, 2nd Div. Comp. Stat. 1887; 4g we492. 495. 128 P 913. 
re-en. Sec. 2871, C. Civ. Proc. 1895; re-en. ; ‘ 
Sec. 7689, Rev. C..1907; re-en. Sec. 10345, Collateral References 
Deseent and DistributionG71. 


R. C, M. 1921. Cal. C. Civ. Proc. Sec. 1686. 
26A C.J.S. Descent and Distribution § 79 
et seq. 


re-en. Sec. 2870, C. Civ. Proc. 1895; re-en. 
Sec. 7688, Rev. C. 1907; re-en. Sec. 10344, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1685. 
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CHAPTER 41 
APPOINTMENT OF AGENT FOR PERSONS RESIDING OUT OF THE STATE 


Section 91-4101. Court may appoint agent to take possession for absentees. 


91-4102. Bond and compensation of agent. 
91-4103. Unclaimed estate—how disposed of. 
91-4104. Account of agent annually required. 
91-4105. Liability of agent on his bond. 
91-4106. Certificate to claimant. 


91-4101. (10346) Court may appoint agent to take possession for absen- 
tees. When any estate is assigned or distributed by an order of the court or 
judge, as provided in sections 91-3701 to 91-4203, to any person residing out 
of, and having no agent in this state, and it is necessary that some person 
should be authorized to take possession and charge of the same for the 
benefit of such absent person, the court or judge may appoint an agent 
for that purpose, and authorize him to take charge of such estate, as well 
as to act for such absent person in the distribution. 

History: En. Sec. 306, p. 320, L. 1877; In re Bell’s Estate, 134 M 345, 331 P 2d 


re-en. Sec, 306, 2nd Div. Rev. Stat. 1879; 517, 521. 
re-en. Sec. 306, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2880, C. Civ. Proc. 1895; re-en. References 


Sec. 7690, Rev. C. 1907; re-en. Sec. 10346, 


Bottomly v. Meagher County, 114 M 220, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1691. 


226, 183 P. 24.770. 
Bond Required 


Attorney never qualified as statutory 
agent for nonresident heirs where he did 
not file bond required by section 91-4102. 


91-4102. (10347) Bond and compensation of agent. The agent must 
execute a bond to the state of Montana, to be approved by the court or 
judge, conditioned that he shall faithfully manage and account for the 
estate. The court or judge appointing such agent may allow a reasonable 
sum out of the profits of the estate for his services and expenses. 


Collateral References 


AbsenteesG=5, 
1 C.J.S. Absentees §§ 6-10. 


History: En. Sec. 307, p. 320, L. 1877; 
re-en. Sec. 307, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 307, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2881, C. Civ. Proc. 1895; re-en. 
Sec. 7691, Rev. C. 1907; re-en. Sec. 10347, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1692. 


Failure to File Bond 


Attorney never qualified as statutory 
agent for nonresident heirs under section 
91-4101, where he never filed bond re- 
quired by this section. In re Bell’s Estate, 
134 M 345, 331 P 2d 517, 521. 


91-4103. (10348) Unclaimed estate—how disposed of. When the per- 
sonal property remains in the hands of the agent unclaimed for a year, and 
it appears to the court or judge that it is for the benefit of those interested, 
it shall be sold under the order of the court or judge, and the proceeds, after 
deducting the expenses of the sale allowed by the court or judge, must 
be paid into the state treasury. When the payment is made, the agent 
must take from the treasury duplicate receipts, one of which he must file 
in the office of the state auditor, and the other in the court. 


History: En. Sec. 308, p. 321, L. 1877; 
re-en. Sec. 308, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 308, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2882, C. Civ. Proc. 1895; re-en. 
Sec. 7692, Rev. C. 1907; re-en. Sec. 10348, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1693. 


References 
Bottomly v. Meagher County, 114 M 220, 


226, 133 P 2d 770. 


Collateral References 


Absentees©—6 et seq.; Escheat@4, 6. 
1 C.J.S. Absentees § 5; 30 C.J.S. Escheat 


gg 2, 5, 7-18. 
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91-4104. (10349) Account of agent annually required. The agent must 
render the court or judge appointing him, annually, an account, showing: 

1. The value and character of the property received by him, what 
portion thereof is still on hand, what sold, and for what; 

2. The income derived therefrom ; 

3. The taxes and assessments imposed thereon, for what, and whether 
paid or unpaid; 

4. The expenses incurred in the ecare, protection, and management 
thereof, and whether paid or unpaid. When filed, the court or judge may 
examine witnesses and take proofs in regard to the account, and if satisfied 
from such accounts and proofs that it will be for the benefit and ad- 
vantage of the persons interested therein, the court or judge may, by 
order, direct a sale to be made of the whole or such parts of the real or 
personal property as shall appear to be proper, and the purchase money to 
be deposited in the state treasury. 


History: En. Sec. 309, p. 321, L. 1877;  re-en. Sec. 2883, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 309, 2nd Div. Rev. Stat. 1879; Sec. 7693, Rev. C. 1907; re-en. Sec. 10349, 
re-en. Sec. 309, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1694. 


91-4105. (10350) Liability of agent on his bond. The agent is liable on 
his bond for the care and preservation of the estate while in his hands, and 
for the payment of the proceeds of the sale as required in the preceding 
sections, and may be sued thereon by any person interested. 


History: En. Sec. 310, p. 321, L. 1877; _——re-en. Sec. 2884, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 310, 2nd Div. Rev. Stat. 1879; Sec. 7694, Rev. C. 1907; re-en. Sec. 10350, 
re-en. Sec. 310, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1695. 


91-4106. (10351) Certificate to claimant. When any person appears 
and claims the money paid into the treasury, the court or judge making the 
distribution must inquire into such claim, and being first satisfied of his 
right thereto, must grant him a certificate to that effect, under seal; and 
upon the presentation of the certificate to him, the state auditor must draw 
his warrant on the treasurer for the amount. 

History: En. Sec. 311, p. 322, L. 1877; References 


re-en. Sec. 311, 2nd Div. Comp. Stat. 1887; 226, 183 P 2a 770. 


re-en. Sec. 2885, C. Civ. Proc. 1895; re-en. 
Sec. 7695, Rev. C. 1907; re-en. Sec. 10351, Collateral References 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1696. AbsenteesG—6 et Seq.; EscheatC=s8. 
NOTE.—Sees. 7696, 7697, Rev. C. 1907, 1 C.J.S. Absentees § 5; 30 C.J.S. Escheat 


en. with this section, re-en. as sees. 10332, Seu 
10333, R. C. M. 1921, sections 91-3906 and 
91-3907 of this code. 


CHAPTER 42 


SETTLEMENT OF ACCOUNTS OF TRUSTEES AFTER 
DISTRIBUTION OF ESTATE 


Section 91-4201. Court not to lose jurisdiction of trusts by distribution—accounts of 
trustees. 
91-4202. Compensation of trustees. 
91-4203. Appeal from order settling account of trustee. 
91-4201. (10352) Court not to lose jurisdiction of trusts by distribution 


—accounts of trustees. Where any trust has been created by or under any 
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will to continue after distribution, the district court shall not lose juris- 
diction of the estate by final distribution, but shall retain jurisdiction thereof 
for the purpose of the settlement of accounts under the trust. And any 
trustee created by any will, or appointed to execute any trust created by 
any will, may, from time to time, pending the execution of his trust, or 
may, at the termination thereof, render and pray for the settlement of his 
accounts as such trustee, before the district court in which the will was 
probated, and in the manner provided for the settlement of the accounts 
of executors and administrators. The trustee, or, in the case of his death, 
his legal representatives, shall, for that purpose, present to the court or 
Judge his petition, setting forth his accounts in detail; and upon filing 
thereof, the court or judge shall fix a day for the hearing, and a citation 
shall be issued citing all the beneficiaries of the said trust to appear and 
show cause why the account should not be allowed; such citation shall be 
personally served upon all the beneficiaries in the state, in the manner 
provided for the service of summons in civil actions, and shall be served 
upon all the beneficiaries, who shall appéar by affidavit to be absent 
from the state, by publication in such manner as the court or judge may 
order, for not less than two months. And any such trustee may, in the 
diseretion of the court or judge, upon application of any beneficiary of 
the trust, be ordered to appear and render his account, after being cited 
by service of citation as provided for the service of summons in civil 
eases. Upon the filing of the account so ordered, the same proceedings 
for the hearing and settlement thereof shall be had as are hereinbefore 
provided. 


History: En. Sec. 2900, C. Civ. Proc. 
1895; re-en. Sec. 7698, Rev. C. 1907; re-en. 
Sec. 10352, R. C. M. 1921. Cal. C. Civ. 
Proc. Sec. 1699. 


Accounting by Trustee 


Trustee may be compelled to make an 
accounting upon the application of any 
beneficiary under the trust. Attix v. 
Robinson, 155 F Supp 592, 598. 


Federal Court without Jurisdiction 


Federal court was without jurisdiction 
to set aside decree of probate court of 
state when law provided ample means for 
revision and correction of probate decrees 
by probate courts themselves. Montgomery 
v. Gilbert, 77 F 2d 39. 


Jurisdiction of District Court 


This section confers exclusive jurisdic- 
tion upon the district court when sitting 
as a probate court, to determine whether 
the purpose of the testamentary trust has 
been accomplished, wherever it has ac- 
quired jurisdiction of the estate by pro- 
bate of the will which has created a trust 
to continue after final distribution. Phil- 
brick v. American Bank & Trust Co., 58 
M 376, 385, 193 P 59. 

The district court, sitting in probate in 
a proceeding by testamentary trustees seek- 
ing settlement of their accounts, has the 


same general jurisdiction and powers as 
are exercised by a court of equity over 
trusts. In re Harper’s Estate, 98 M 356, 
40 P 2d 51. 


Objecting Cestuis Que Trustent Not En- 
titled to Jury Trial 


In a proceeding instituted under this 
section by testamentary trustees praying 
for settlement of their accounts, object- 
ing cestuis que trustent were not entitled 
to trial by jury. In re Harper’s Estate, 
98 M 356, 361, 40 P 2d 51. 


Termination of Testamentary Trust 


Since this section affords a plain, speedy 
and adequate remedy for the termination 
of testamentary trusts, a demurrer to a 
complaint in equity seeking the same re- 
lief will be sustained. Philbrick v. Amer- 
ican Bank & Trust Co., 58 M 376, 385, 193 
Rou, 


Testamentary Trustee’s Duty to Make 
Account 

A testamentary trustee must account to 
the district court sitting in probate, cov- 
ering all his acts as trustee under the will 
under this section, the method thereby pro- 
vided being exclusive; the will governing 
the trusteeship and the time for its de- 
termination. Montgomery v. Gilbert, 111 
M 250, 275, 108 P 2d 616. 
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Time for Taking Appeal References 


In a proceeding to set aside a testa- In re Higgins’ Estate, 15 M 474, 502, 
mentary trust, brought under this section, 39 P 506. 
an appeal from an order or decree made 
therein must be taken within sixty days Collateral References 
after its making under section 91-4313. In Trusts©~297 et seq. 
re Roberts’ Estate, 102 M 240, 259, 58 P 90 C.J.S. Trusts § 386. 
2d 495, overruled on another point, 133 M 54 Am. Jur. 402, Trusts, § 506 et seq. 
536, 542, 326 P 2d 692. 


91-4202. (10353) Compensation of trustees. On all such accountings, 
the court or judge shall allow the trustee or trustees the proper expenses 
and such compensation for services as the court or judge may deem to be 
just and reasonable, and shall apportion such compensation among the 
trustees according to the services rendered by them respectively, and may, in 
its discretion, fix a yearly compensation for the trustee or trustees, to con- 
tinue as long as the court or judge may deem proper. 


History: En. Sec. 2901, C. Civ. Proc. Collateral References 
1895; re-en. Sec. 7699, Rev. ©. 1907; re-en. Trusts@=315-321. 
Sec. 10353, R. C. M. 1921. Cal. C. Civ. 90 OJ.S. Trusts § 401. 
Proc. Sec. 1700. 54 Am. Jur. 416, Trusts, § 525 et seq. 


91-4203. (10354) Appeal from order settling account of trustee. From 
an order settling such account appeal may be taken in the manner provided 
for an appeal from an order settling the account of an executor or adminis- 
trator. The order of the district court, if affirmed on appeal or becoming 
final without appeal, shall be conclusive. 


History: En. Sec. 2902, C. Civ. Proc. Collateral References 
1895; re-en. Sec. 7700, Rev. C. 1907; re-en. Trusts@=329. 
Sec. 10354, R. C. M. 1921. Cal. C. Civ. 90 CJ.S. Trusts § 418. 


Proc. Sec. 1701. 


CHAPTER 43 
PROBATE PROCEEDINGS, MISCELLANEOUS—CITATIONS—APPEALS, ETC. 


Section 91-4301. Orders and judgments need not recite jurisdictional facts—orders to 

be entered in minutes. 

91-4302. How often publication should be made. 

91-4303. Recorded order to impart notice from date of filing. 

91-4304. Proceeding in chambers—jury trial. 

91-4305. Style of citation. 

91-4306. Citation—how issued. 

91-4307. Citation—how served. 

91-4308. Personal notice given by citation. 

91-4309. Citation to be served five days before return. 

91-4310. One description of real estate sought to be sold, being published, is 
sufficient for all purposes. 

91-4311. Rules of practice generally. 

91-4312. New trials and appeals. 

91-4313. Within what time appeal must be taken. 

91-4314. Issues joined—how tried and disposed of. 

91-4315. Court to try case when no jury demanded—how and what issues to be 
tried. 

91-4316. Court to appoint attorney for minor or absent heirs, devisees or 
legatees or creditors—when, and what compensation he is to receive. 

91-4317. Orders setting apart homestead, confirming sale, ete., to be recorded. 

91-4318. Costs—by whom paid in certain cases. 

91-4319. Executor, ete., to be removed when committed for contempt. 

91-4320. Service of process on guardian. 
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91-4321. Termination of life estate or joint tenancy. 
91-4322. Power of clerk to issue orders and notices. 
91-4323. Validation of sales by fiduciaries. 
91-4301. (10355) Orders and judgments need not recite jurisdictional 


facts—orders to be entered in minutes. Orders and judgments made by 
the court or judge, in probate proceedings, need not recite the existence of 
facts, or the performance of acts, upon which the jurisdiction of the court or 
judge may depend, but it shall only be necessary that they contain the 
matters ordered, except as otherwise provided in this Title. All orders 
of the court or judge must be entered at length in the minute book of the 
court kept for probate proceedings. 


History: En. Sec. 314, p. 322, L. 1877; 
re-en. Sec. 314, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 314, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2910, C. Civ. Proc. 1895; re-en. 
Sec. 7701, Rev. C. 1907; re-en. Sec. 10355, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1704. 


Order to Show Cause 


Where the clerk enters in the minute 
book, at length, an order to show cause 


91-4302. 


why real estate should not be sold, though 
the order purports to have been signed by 
the judge, such entry was sufficient evi- 
dence of the fact that the order was duly 
made, as the signature may be treated 
as surplusage; and there is no requirement 
that the elerk shall recite that the order 
was made. Plains Land & Improvement 
Co. v. Lynch, 38 M 271, 285, 99 P 847. 


(10356) How often publication should be made. When any 


publication is ordered in any probate or guardianship proceeding, the 
provisions of sections 93-8718 and 93-8719 shall, unless otherwise expressly 


provided by statute or by the order 


making such publication. 


History: En. Sec. 315, p. 322, L. 1877; 
re-en. Sec. 315, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 315, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2911, C. Civ. Proc. 1895; re-en. 


91-4303. 


of the court, govern the manner of 


Sec. 7702, Rev. C. 1907; re-en. Sec. 10356, 
R. C. M. 1921; amd. Sec. 1, Ch..7, L. 1947. 
Cal. C. Civ. Proc. Sec. 1705. 


(10357) Recorded order to impart notice from date of filing. 


When it is provided in this Title that any order of the court or judge, 
or a copy thereof, must be recorded in the office of the county clerk, 
from the time of filing the same for record, notice is imparted to all 


persons of the contents thereof. 


History: En. Sec. 316, p. 322, L. 1877; 
re-en. Sec. 316, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 316, 2nd Div. Comp. Stat. 1887; 


91-4304. (10358) Proceeding in 


re-en. Sec. 2912, C. Civ. Proc. 1895; re-en. 
Sec. 7703, Rev. C. 1907; re-en. Sec. 10357, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1706. 


chambers—jury trial. All orders 


mentioned in this Title, and all proceedings in matters of probate, 
may be made or heard either before the court or the judge thereof in 
chambers, and when a jury is needed, the court or judge may order the 
trial to take place in court as provided in Title 93. 


Piety. ‘Gn. Sec. 317, p. 322, L. 1877; References 
re-en. Sec. 317, 2nd Div. Rev. Stat. 1879; In re Davis’ Estate, 27 M 235, 242, 70 
re-en. Sec. 317, 2nd Div. Comp. Stat. 1887; =p 721, 


re-en. Sec. 2913, C. Civ. Proc. 1895; re-en. 


Sec. 7704, Rev. C. 1907; re-en. Sec. 10358, 
R. C. M. 1921. 
91-4305. (10359) Style of citation. Citations must be directed to the 


person to be cited, signed by the clerk and issued under the seal of the court, 
and must contain: 
1. The title of the proceeding ; 
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2. The style of the citation, which shall be “The State of Montana” ; 
3. <A brief statement of the nature of the proceeding ; 
4. <A direction that the person cited do appear at a time and place 


specified. 


History: En. Sec. 318, p. 322, L. 1877; 
re-en. Sec. 318, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 318, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2914, C. Civ. Proc. 1895; re-en. 
Sec. 7705, Rev. C. 1907; amd. Sec. 1, Ch. 
40, L. 1921; re-en. Sec. 10359, R. C. M. 
1921. Cal. C. Civ. Proc. Sec. 1707. 


References 


State ex rel. Kelly v. District Court, 73 
M 84, 90, 235 P 751. 


91-4306. 


Collateral References 
42 Am. Jur. 11, Process, § 9 et seq. 


Summons as amendable to cure error or 
omission in naming or describing court or 
judge, or place of court’s convening. 154 
ALR 1019. 


(10360) Citation—how issued. The citation may be issued by 


the clerk upon the application of any party, without an order of the judge, 
except in cases in which such order is by the provisions of this Title 


expressly required. 


History: En. Sec. 319, p. 323, L. 1877; 
re-en. Sec. 319, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 319, 2nd Div. Comp. Stat. 1887; 


91-4307. 


re-en. Sec. 2915, C. Civ. Proc. 1895; re-en. 
Sec. 7706, Rev. C. 1907; re-en. Sec. 10360, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1708. 


(10361) Citation—how served. The citation must be served 


in the same manner as a Summons in a civil action. 


History: En. Sec. 320, p. 323, L. 1877; 
re-en. Sec. 320, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 320, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2916, C. Civ. Proc. 1895; re-en. 
Sec. 7707, Rev. C. 1907; re-en. Sec. 10361, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1709. 


Petition for Letters of Guardianship 


The notice required by section 91-4701 to 
be served upon a person sought to be 
placed under guardianship as an incom- 


91-4308. 


petent must be served as a citation, which 
in turn must be served as a summons; 
therefore, since a summons cannot be 
served by a party to the proceeding, serv- 
ice made by petitioner for letters of guard- 
ianship was void. State ex rel. Kelly v. 
District Court, 73 M 84, 90, 235 P 751. 


References 


O’Sullivan v. Alexander, 73 M 12, 18, 
234 P 1099. 


(10362) Personal notice given by citation. When personal 


notice is required, and no mode of giving it is prescribed, it must be given 


by citation. 


History: En. Sec. 321, p. 323, L. 1877; 
re-en. Sec. 321, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 321, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2917, C. Civ. Proc. 1895; re-en. 
Sec. 7708, Rev. C. 1907; re-en. Sec. 10362, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1710. 


91-4309. 


References 


State ex rel. Kelly v. District Court, 73 
M 84, 90, 235 P 751. 


(10363) Citation to be served five days before return. When 


no other time is specifically prescribed in this Title citations must be 
served at least five days before the return day thereof. 


History: En. Sec. 322, p. 323, L. 1877; 
re-en. Sec. 322, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 322, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2918, C. Civ. Proc. 1895; re-en. 
Sec. 7709, Rev. C. 1907; re-en. Sec. 10363, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1711. 


91-4310. 


References 


State ex rel. Kelly v. District Court, 73 
M 84, 90, 235 P 751. 


(10364) One description of real estate sought to be sold, being 


published, is sufficient for all purposes. When a complete description of 
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the real property of an estate sought to be sold has been given and published 
in a newspaper, as required in the order to show cause why the sale should 
not be made, such deseription need not be published in any subsequent 
notice of sale, or notice of petition for the confirmation thereof; it is 
sufficient to refer to the description contained in the publication of the first 


notice, as being proved and on file in the court. 


History: En. Sec. 323, p. 324, L. 1877; 
re-en. Sec. 323, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 323, 2nd Div. Comp. Stat. 1887; 


91-4311. 


re-en. Sec. 2919, C. Civ. Proc. 1895; re-en. 
Sec. 7710, Rev. C. 1907; re-en. Sec. 10364, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1712. 


(10365) Rules of practice generally. Except as otherwise 


provided in this Title, the provisions of Title 938 are applicable to and 
constitute the rules of practice in the proceedings mentioned in this Title. 


History: En. Sec. 324, p. 324, L. 1877; 
re-en, Sec. 324, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 324, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2920, C. Civ. Proc. 1895; re-en. 
Sec. 7711, Rev. C. 1907; re-en. Sec. 10365, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1713. 


Petition for Appointment of Adminis- 
trator 


Contention of appellant that an answer 
was necessary to objections to a petition 
for appointment of an administrator in a 
probate proceeding under the rules of 
practice provided for in this section, was 
without merit, since this section specifi- 
cally provides that those rules of practice 
only apply when no other provision as to 
practice and procedure is contained in the 
provisions as to the probate of estates, 
and a reading of sections 91-1504 and 91- 
1505 clearly indicates that the contesting 
application and petition must be heard 
together, and no pleading in the nature of 
an answer is required. In re Mapes’ Es- 
tate, 112 M 549, 555, 118 P 2d 755. 


Proceeding for Administration of Estate 


Civil actions in the courts of record of 
this state are commenced by filing a com- 
plaint under former section 93-3001 and 
since, under the provisions of this section, 
the same rule is made applicable to a pro- 


ceeding for the administration of the es- 
tate of a deceased person, such proceeding 
is commenced by the filing of the initial 
petition seeking judicial remedies admin- 
istered by a court or judge exercising 
probate jurisdiction. State ex rel. Reid v. 
District Court, 126 M 586, 256 P 2d 546, 
550. 


Trial of Issues 


An issue in a probate matter is to be 
tried and determined as an ordinary ac- 
tion, except that a jury trial is a privilege, 
and not a matter of right. In re Peterson’s 
Estate, 49 M 96, 97, 140 P 237. 


References 


State ex rel. Nissler v. Donlan, 32 M 
256, 263, 80 P 244; In re Murphy’s Estate, 
57 M 273, 280, 188 P 146; State ex rel. 
Juckem v. District Court, 57 M 315, 188 P 
137; In re Spriggs’ Estate, 68 M 92, 95, 
216 P 1108; State ex rel. Hahn v. District 
Court, 83 M 400, 410, 272 P 525; State 
ex rel. O’Neil v. District Court, 96 M 393, 
396 et seq., 30 P 2d 815; State ex rel. 
Stimatz v. District Court, 105 M 510, 515, 
74 P 2d 8; State ex rel. Haynes v. District 
Court, 106 M 578, 584, 81 P 2d 422; In re 
Hofmann’s Estate, 132 M 387, 318 P 2d 
230, 235. 


91-4312. (10366) New trials and appeals. The provisions of Title 93 
relative to new trials and appeals—except in so far as they are inconsistent 
with the provisions of this Title—apply to the proceedings mentioned in 


this Title. 


History: En. Sec. 325, p. 324, L. 1877; 
re-en. Sec. 325, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 325, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2921, C. Civ. Proc. 1895; re-en. 
Sec. 7712, Rev. C. 1907; re-en. Sec. 10366, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1714. 


Causes in Which New Trial Authorized 


New trials in probate proceedings are 
proper only in eases involving issues of 
fact which are based upon formal plead- 
ings authorized by the codes. In re An- 


tonioli’s Estate, 42 M 219, 221, 111 P 1033, 
distinguished in 61 M 173, 185, 201 P 693; 
State ex rel. Culbertson Ferry Co. v. Dis- 
trict Court, 49 M 595, 598, 144 P 159. 

Where formal pleadings authorized or 
required by the statute in a probate pro- 
ceeding, no matter how denominated, pre- 
sent issues of fact, a new trial lies even 
though the proceeding was disposed of 
solely upon a question of law. In re 
Stinger’s Estate, 61 M 173, 183, 184, 201 
FP. 693: 
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Order Denying a New Trial of Objec- 
tions to an Executor’s Final Account and 
His Petition for Distribution Not Appeal- 
able 

In view of subdivision 2 of section 93- 
8003, by which the legislature omitted 
orders denying new trials from the list of 
appealable orders, of section 93-8017 ex- 
pressly abolishing appeals from _ such 
orders, and of this section making the lat- 
ter provision applicable to probate pro- 
ceedings, an appeal from an order denying 
a new trial of objections to an executor’s 
final account and his petition for distribu- 
tion of the estate does not lie. In re Sulli- 
van’s Estate, 112 M 519, 524, 118 P 2d 
383. 


Record on Appeal 


In the absence of specific provisions, in 
the Code of Civil Procedure, relating to 


91-4313. 


WILLS, SUCCESSION AND PROBATE 


new trials and appeals in probate proceed- 
ings as to the contents of the record in 
such cases, or the mode of authenticating 
it, the provisions regulating bills of ex- 
ceptions, statements, and appeals in or- 
dinary actions are applicable, and, so far. 
as may be, the analogies between them’ 
must govern. In re Dougherty’s Estate, 34 
M 336, 341, 86 P 38. 


References 


In re Tuohy’s Estate, 23 M 305, 307, 58 
P 722; In re Davis’ Estate, 27 M 2385, 241, 
70 P 721; In re Kelly’s Estate, 31 M 356, 
359, 78 P 579, 79 P 244; In re Murphy’s 
Estate, 57 M 273, 280, 188 P 146; In re 
Roberts’ Estate, 102 M 240, 258, 58 P 2d 
495; State ex rel. Stimatz v. District 
Court, 105 M 510, 515, 74 P 2d 8; In re 
Blankenbaker’s Estate, 108 M 383, 384, 
91 P 2d 401. 


(10367) Within what time appeal must be taken. The appeal 


must be taken within sixty days after the order or judgment is entered. 


History: En. Sec. 326, p. 324, L. 1877; 
re-en. Sec. 326, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 326, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2922, C. Civ. Proc. 1895; re-en. 
Sec. 7713, Rev. C. 1907; re-en. Sec. 10367, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1715. 


Time for Taking Appeal 


The provisions of this section are man- 
datory and jurisdictional. State ex rel. Reid 
v. District Court, 126 M 489, 255 P 2d 
693, 695. 

The notice of appeal, being jurisdic- 
tional, must be filed and served within the 
time prescribed and the courts cannot 
lawfully extend the time nor excuse a 
failure to comply with the statute. Where, 
as here, an application for a new trial 
is not prerequisite to review by appeal, 
the filing of a motion for a new trial 
does not have the effect of extending the 
statutory period prescribed for the giv- 
ing of notice of appeal. Neither is such 
time extended by a motion for relief from 
the judgment on the ground of mistake, 
inadvertence or excusable neglect. State 
ex rel. Reid v. District Court, 126 M 489, 
255 P 2d 693, 698. 


Time Required No Reason for Issuance 
of Writ 
Since under this section an appeal from 


91-4314. 


a judgment in a will contest must be taken 
within sixty days after its entry, conten- 
tion of petitioner for a writ of supervisory 
control to review action of probate court 
in rejecting a special finding of the jury, 
that appeal would not afford adequate re- 
lief because of the time required to take 
it, held not meritorious. State ex rel. Fur- 
shong v. District Court, 105 M 37, 41, 69 
P 2d 119, distinguished in 107 M 167, 171, 
8inPi 2d 699. 


References 


In re Murphy’s Estate, 57 M 273, 277, 
188 P 146; In re Roberts’ Estate, 102 M 
240, 258, 58 P 2d 495; State ex rel. Stimatz 
sey District Court, 105 M 510, 515, 74 P 

8. 


Collateral References 


4 Am. Jur. 2d 782, Appeal and Error, 
§ 292 et seq. 


Power of trial court indirectly to extend 
time for appeal. 89 ALR 941 and 149 
ALR 740. 

Failure, due to fraud, duress, or misrep- 
resentation by adverse parties, to file no- 
tice of appeal within prescribed time. 149 
ALR 1261. 


(10368) Issues joined—how tried and disposed of. All issues 


of fact joined in probate proceedings must be tried in conformity with the 
requirements of sections 91-901 to 91-907, and in all such proceedings 
the party affirming is plaintiff, and the one denying or avoiding is defendant. 
Judgments therein, on the issue joined, as well as for costs, may be entered 
and enforced by execution or otherwise, by the court or judge, as in civil 


actions. 
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History: En. Sec. 327, p. 325, L. 1877; 
re-en. Sec. 327, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 327, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2923, C. Civ. Proc. 1895; re-en. 
Sec. 7714, Rev. C. 1907; re-en. Sec. 10368, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1716. 


References 


In re Liter’s Estate, 19 M 474, 477, 48 
P 753; In re Davis’ Estate, 27 M 2385, 241, 


91-4315. 


91-4316 


70 P 721; In re Tuohy’s Estate, 33 M 230, 
241, 83 P 486; In re Peterson’s Estate, 49 
M 96, 97, 140 P 237; In re Murphy’s Es- 
tate, 57 M 273, 280, 188 P 146; In re 
Stinger’s Estate, 61 M 173, 184, 201 P 693; 
a re Harper’s Estate, 98 M 356, 40 P 2d 
51. 


(10369) Court to try case when no jury demanded—how and 


what issues to be tried. If no jury is demanded, the court or judge must 
try the issues joined. If, on written demand, a jury is called by either party, 
and the issues are not sufficiently made up by the written pleadings on 
file, the court or judge, on due notice to the opposite party, must settle 
and frame the issues to be tried, and submit the same, together with the 
evidence of each party, to the jury, on which they must render a verdict. 
Hither party may move for a new trial upon the same grounds and errors, 
and in like manner, as provided in this code for civil actions. If the trial 
of the issues joined requires the examination of an account, the court or 


judge must try the matter or refer it, and no jury ean be called. 


History: En. Sec. 328, p. 325, L. 1877; 
re-en. Sec. 328, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 328, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2924, C. Civ. Proc. 1895; re-en. 
Sec. 7715, Rev. C. 1907; re-en. Sec. 10369, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1717. 


Jury Trial—Demand Necessary 


Where objectors to the allowance of an 
attorney’s fee for services rendered and 
administrator did not demand a jury trial, 
they were in no position to complain on 
appeal that the court tried the cause with- 
out a jury. In re McLure’s Estate, 68 
M 556, 220 P 527. 


Jury Trial—Settlement of Accounts of 
Testamentary Trustees 


In a proceeding instituted under section 
91-4201 by testamentary trustees praying 
for settlement of their accounts, objecting 
cestuis que trustent were not entitled to 
trial by jury. In re Harper’s Estate, 98 
M 356, 361, 40 P 2d 51. 


References 


In re Davis’ Estate, 27 M 235, 241, 70 P 
721; In re Tuohy’s Estate, 33 M 230, 242, 
83 P 486; In re Peterson’s Estate, 49 M 
96, 97, 140 P 237; In re Stinger’s Estate, 
61 M 173, 184, 201 P 693. 


91-4316. (10370) Court to appoint attorney for minor or absent heirs, 
devisees or legatees or creditors—when, and what compensation he is to 
receive. At or before the hearing of petitions and contests for the probate 
of wills; for letters testamentary or of administration; for sales of real 
estate, and confirmation thereof; settlements, partitions, and distributions 
of estate, setting apart homesteads, and all other proceedings where all the 
parties interested in the estate are required to be notified thereof; the court 
or judge may, in its or his discretion, appoint some competent attorney at 
law to represent in all such proceedings the devisees, legatees, or heirs, or 
ereditors of the decedent, who are minors and have no general guardian 
in the county, or who are nonresidents of the state; and those interested 
who, though they are neither such minors nor nonresidents, are unrepre- 
sented. The order must specify the names of the parties, so far as known, 
for whom the attorney is appointed, who is thereby authorized to represent 
such parties in all such proceedings had subsequent to his appointment. 
The attorney may receive a fee, to be fixed by the court or judge, for his 
services, which must be paid out of the fund[s] of the estate as necessary 
expenses of administration, and upon distribution may be charged to the 
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party represented by the attorney. If, for any cause, it becomes necessary, 
the court or judge may substitute another attorney for the one first 
appointed, in which case the fee must be apportionately divided. The 
nonappointment of an attorney will not affect the validity of any of the 


proceedings. 


History: En. Sec. 329, p. 325, L. 1877; 
re-en. Sec. 329, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 329, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2925, C. Civ. Proc. 1895; re-en. 
Sec. 7716, Rev. C. 1907; re-en. Sec. 10370, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1718. 


Compiler’s Note 


The compiler has inserted the bracketed 
letter ‘s’ in the third sentence. 


Discretion of Court 


The district court, in its discretion, may, 
in probate proceedings, appoint an at- 
torney for minor heirs. State ex rel. Cotter 
v. District Court, 34 M 306, 307, 87 P 615. 


Failure to Appoint Attorneys—Effect 


Fact that no attorneys were appointed 
to represent minors in proceeding for sale 
of real estate did not affect the validity 
of the proceedings. Haugan v. Yale Oil 
Corp., 124 M 1, 217 P 2d 1084, 1087. 


Minor Opposing Probate of Will 


The provisions of this section being ex- 
elusive and applicable only to probate 
proceedings, minors cannot appear by 
guardian ad litem in opposition to the 
probate of a will. State ex rel. Eakins 
v. District Court, 34 M 226, 229, 85 P 1022. 


Necessity for Appointment of Attorney 


Where no one of the proceedings men- 
tioned in this section were pending before 


the court, and foreign heirs were already 
represented, the court’s action in appoint- 
ing an attorney for the heirs on its own 
motion was error—there being no necessity 
for it. Appointments should be termi- 
nated when their necessity ceases. State 
ex rel. Hamilton v. District Court, 102 M 
341, 346, 57 P 2d 1227. 


Petition to Determine Heirship 


Attorneys to represent foreign heirs, ap- 
pointed by court, under this section, where 
court decided that certain nonresident 
heirs did not have representation in the 
probate of an estate, had no right to peti- 
tion for heirship proceedings under section 
91-3801. In re Hofmann’s Estate, 132 M 
387, 318 P 2d 230, 239, explained in 138 
M 384, 394, 357 P 2d 41, 47. 


Purpose of Statute 


The purpose of this statute was never 
calculated to be utilized to initiate any 
proceedings, but merely to protect those 
parties enumerated once the hearings were 
pending. In re Hofmann’s Estate, 132 M 
387, 318 P 2d 230, 241. 


References 


Hoppin v. Long, 74 M 558, 574, 241 P 
636. 


91-4317. (10371) Orders setting apart homestead, confirming sale, etc., 
to be recorded. When an order is made, setting apart a homestead, con- 
firming a sale, making distribution of real property, or determining any 
other matter affecting the title to real property, a certified copy of the same 
must be recorded in the office of the county clerk of the county in which 
the property is situated. 


History: En. Sec. 330, p. 325, L. 1877; 
re-en. Sec. 330, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 330, 2nd Div. Comp. Stat. 1887; 52, 200 and other particular topies. 
re-en. Sec. 2926, C. Civ. Proc. 1895; re-en. D1 C.J.S. Courts §§ 309, 310; 40 OJ.S. 
Sec. 7717, Rev. C. 1907; re-en. Sec. 10371, Homesteads NS 48 217-219. : 

R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1719. g 


Collateral References 
Courts@=202 (4) et seq.; Homestead€= 


91-4318. (10372) Costs—by whom paid in certain cases. When it is 
not otherwise prescribed in this Title, the district court, or supreme court 
on appeal, may, in its discretion, order costs to be paid by any party to 
the proceedings, or out of the assets of the estate, as justice may require. 
Execution for costs may issue out of the district court. 


History: En. Sec. 331, p. 326, L. 1877; 
re-en, Sec. 331, 2nd Div. Rev. Stat. 1879; 


re-en. Sec. 331, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2927, C. Civ. Proc. 1895; re-en, 
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Sec. 7718, Rev. C. 1907; re-en. Sec. 10372, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1720. 


Attorneys’ Fees 


Under the rule that reasonable attorneys’ 
fees are proper charges against an estate 
as costs where a will contest is initiated 
and defended in good faith, and under 
authority lodged in it in that behalf by 
this section, the supreme court may, in a 
proper case, fix the amounts the attorneys 
for such sides are entitled to for their 
services on appeal, to be paid out of the 
assets of the estate. In re Bielenberg’s 
Estate, 86 M 521, 529, 284 P 546, explained 
in 94 M 257, 268, 22 P 2d 182 and 114 M 
258, 278, 1386 P 2d 223. 

Attorneys’ fees incurred by a devisee 
under a will to defend a contest thereof 
are not allowable as costs and disburse- 
ments within the purview of section 93- 
8601, nor under section 91-1106 and this 
section, out of the assets of the estate. In 
re Baxter’s Estate, 94 M 257, 268, 22 P 2d 
182, explained in 114 M 258, 279, 280, 136 
P 2d 223. 

Attorneys’ fees are not allowable out of 
the assets of the decedent’s estate to the 
unsuccessful proponents of a will to pro- 
bate. In re Mickich’s Estate, 114 M 258, 
278, 136 P 2d 223, overruled on another 
point, 129 M 165, 173, 284 P 2d 674. 


Determination of Heirship 


Where it appears that in a proceeding to 
determine heirship the appeal of unsuc- 
cessful claimants was prosecuted in good 
faith, the district court (as well as the 
supreme court on appeal) may, in its dis- 
cretion, under this section, order all costs, 
including reasonable attorneys’ fees, to 
be paid from the corpus of the estate; 
counsel for the executor of the estate 
being entitled to additional compensation 
for increased labor because of the appeal. 
In re Hauge’s Estate, 92 M 36, 45, 9 P 
2d 1065, explained in 94 M 257, 269, 22 
P 2d 182 and 114 M 258, 279, 136 P 2d 223. 


91-4319. 


91-4819 


Personal Liability of Administrator 


Speaking generally, costs in probate pro- 
ceedings are governed by this section. 
Where it is sought to have costs taxed 
against an administrator personally, the 
controlling inquiry is whether he acted 
in good faith; if so, justice requires that 
they be paid out of the funds of the 
estate. In re Williams’ Estate, 55 M 63, 
74,173 P) 790, 1 ALR 1689. . 

Where the supreme court in the dispo- 
sition of an appeal from an order settling 
an administrator’s account remands the 
cause with directions to require that offi- 
cer to file a further account and orders, as 
it may do under this section, that the 
costs incident to the appeal shall be paid 
by the administrator personally, the juris- 
diction of the district court is limited to 
the enforcement of the order, except that 
it may determine disputed questions of 
costs, or on final settlement of the ac- 
count allow such portions of the costs in- 
curred as a charge against the estate as 
justice may require. In re Jennings’ Es- 
tate, 79 M 73, 76, 78, 254 P 1067. 


Unsuccessful Proponents of Will 


Under this section unsuccessful propo- 
nents of a will may be allowed their costs 
as a charge against the estate involved 
in the diseretion of the court. (See section 
91-1106 allowing proponent’s costs in a 
contest after admission of the will to pro- 
bate.) In re Mickich’s Estate, 114 M 258, 
278, 136 P 2d 223, overruled on another 
point, 129 M 165, 173, 284 P 2d 674. 


References 

In re Williams’ Estate, 52 M 366, 368, 
157 P 963; In re Kesl’s Estate, 117 M 377, 
383, 388, 161 P 2d 641. 


Collateral References 


Costs€12, 224, 279. 
20 C.J.S. Costs §§ 9, 295, 343, 389, 422. 


(10373) Executor, etc., to be removed when committed for 


contempt. Whenever an executor or administrator or guardian is committed 
for contempt in disobeying any lawful order of the court or judge, and has 
remained in custody for thirty days without obeying such order, or purging 
himself otherwise of the contempt, the court or judge may, by order reciting 
the facts, and without further showing or notice, revoke his letters and 
appoint some other person entitled thereto executor or administrator or 
guardian in his stead. 


History: En. Sec. 332, p. 326, L. 1877; 
re-en. Sec. 332, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 332, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2928, C. Civ. Proc. 1895; re-en. 
Sec. 7719, Rev. C. 1907; re-en. Sec. 10373, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1721. 


References 

State ex rel. King v. District Court, 42 
M 182, 185, 111 P 717. 

Collateral References 


Executors and Administrators€=35 (1). 
33 C.J.S. Executors and Administrators 
§ 90. 
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91-4320. (10374) Service of process on guardian. Whenever an infant, 
insane, or incompetent person has a guardian of his estate residing in this 
state, personal service upon the guardian of any process, notice, or order of 
the court or judge, concerning the estate of a deceased person in which the 
ward is interested, is equivalent to service upon the ward, and it is the 
duty of the guardian to attend to the interests of the ward in the matter. 
Such guardian may also appear for his ward and waive any process, notice, 
or order to show cause which an adult or a person of sound mind might do. 

History: En. Sec. 332, p. 326, L. 1877; Collateral References 


re-en. Sec. 332, 2nd Div. Rev. Stat. 1879; Courts@=202 (1) et seq.; Guardian and 

re-en. Sec. 332, 2nd Div. Comp. Stat. 1887; Ward@=129 et seq.; Insane Persons€=95 

re-en. Sec. 2929, C. Civ. Proc. 1895; re-en. and other particular topics. 

Sec. 7720, Rev. C. 1907; re-en. Sec, 10374, 21 O.J.S. Courts §§ 305, 306; 39 CIs. 

R. ©. M. 1921. Cal. C. Civ. Proc. Sec. 1722. QGyardian and Ward § 178; 44. Cu Sante 
sane Persons § 147. 


91-4321. (10375) Termination of life estate or joint tenancy. (1) 
When the death of a person terminates a life estate or affects a joint tenancy 
any person interested in the property or in the title thereto, in which such 
life estate was held,. or such joint tenancy existed, may file in the district 
eourt of the county in which the property, or some part thereof, is situated, 
his verified petition, setting forth such facts and particularly describing the 
property and his interests therein, and naming all persons who claim or 
might claim an interest therein as personal representative, heir, devisee or 
legatee of the decedent, so far as known to the petitioner. 


(2) The elerk shall thereupon set the petition for hearing by the court 
and give notice thereof by causing notice of the time and place of hearing 
to be posted in three public places in the county where the court is held, 
at least ten (10) days before the hearing and provided the court may 
order such further, or other, notice to be given, as in his judgment may 
seem proper. 

(3) The court or the judge shall hear such petition, and the evidence 
offered in support thereof, and if, upon such hearing, it shall appear that 
such life estate of such deceased person absolutely terminated by reason of 
his death, or that such joint tenancy was affected by the death of such 
deceased person, the court or judge shall make an order to that effect, and 
thereupon a certified copy of such order may be recorded in the office of 
the county clerk of each county in which any part of the property is 
situated, and thereafter shall have the same effect as a final order of 
ARE pation so recorded. 


(4) If no proceeding has been had or is pending to determine whether 
any inheritance tax is payable by reason of such death, the court or judge 
may determine in a proceeding under this section whether an inheritance 
tax is due by reason of the death of such person, and the amount thereof, 
if any. If it is desired to have the court or judge determine the liability for 
inheritance tax, and the amount thereof, appropriate allegations to that 
effect shall be included in the petition, and a copy of such petition, and 
notice of the time and place of hearing, shall be mailed to the state board 
of equalization by the clerk of the court, at least ten (10) days before 
the date set for ‘hearing. 
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History: En. Sec. 2930, C. Civ. Proc. 
1895; re-en. Sec. 7721, Rev. C. 1907; re-en. 
Sec. 10375, R. C. M. 1921; amd. Sec. 1, Ch. 
130, L. 1943. Cal. C. Civ. Proc. Sec. 1723. 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to this section, M. R. Civ. P., 
Rule 81(a) and Table A. 


Curing Defect in Title 


This section as it is now written was 
amended in 1943, and was carried forward 
in our Codes of 1947 without change. The 
1947 Codes were regularly adopted by the 
legislature with this act incorporated 
therein without reference to its original 
title. Any defect in title was cured by its 
adoption into the 1947 Code. State v. 
Rice, 134 M 265, 329 P 2d 451, 453. 


Inheritance Tax 


Petitioner in a petition to terminate a 
joint tenancy under this section may do 
every act required by Inheritance Tax 
Act (91-4401 et seq.) including the filing 
of an inventory of all property of de- 
ceased, and the making and filing of the 
required State Board Forms No. 2-F and 
3-A reports, or the petitioning of the 


91-4322. 


91-4822 


district court for exclusion of property 
from inheritance tax. State v. Rice, 134 
M 265, 329 P 2d 451, 454. 


Where petitioner in a petition to termi- 
nate a joint tenancy seeks determination 
of inheritance tax by filing inventory of 
property of deceased and reports required 
by state board, if the state board believes 
that property subject to tax has not been 
reported, it may in its objections to the 
3-A report, set forth the same, and the 
court will determine the matter at the 
hearing to determine the tax due. State 
v. Rice, 134 M 265, 329 P 2d 451, 454. 


Quieting Title 

In a special probate proceeding under 
this section the court could not render a 
judgment quieting title to the property in 
question. In re Vincent’s Estate, 133 M 
424, 324 P 2d 403, 408. 


References 

In re Cox’ Estate, 141 M 583, 380 P 2a 
584, 590. 

Collateral References 


Life Estates¢4. 
31 C.J.S. Estates § 110 et seq. 


(10376) Power of clerk to issue orders and notices. The clerk 


may make all necessary orders and issue notices of hearing for the probate 
of wills, both domestic and foreign, and letters of administration or guard- 
lanship, may order notices to creditors, appoint appraisers, file and approve 
all bonds, file and approve all claims against the estate, file and approve all 
accounts of executors, administrators, and guardians, except final accounts, 
when no objections are made or filed thereto; and in the absence of the 
judge may hear and upon the hearing grant such letters, including letters 
testamentary, when no objections are made or filed, and make orders fixing 
time and place of hearing accounts and petitions for distribution, and may 
also make orders to show cause on applications for sale of real estate and 
orders to show cause or for notice of hearing in any probate or guardian- 
ship matter for the hearing of which an order to show cause or notice of 
hearing is necessary. In the absence of the judge and when no objections 
are made or filed, the clerk may hear, and upon the hearing grant letters 
of administration or guardianship and letters testamentary, approve all 
bonds, claims against estates and all accounts of executors, administrators 
and guardians, except final accounts. The court or judge may at any time 
within thirty days thereafter set aside or modify any of the orders herein 
provided for, but unless so set aside or modified, they shall have the same 
effect as if made by the judge or court. 


History: En. Sec. 1, p. 219, L. 1891; Collateral Attack 


amd. Sec. 2931, C. Civ. Proc. 1895; re-en. 
Sec. 7722, Rev. C. 1907; amd. Sec. 1, Ch. 
58, L. 1921; re-en. Sec. 10376, R. C. M. 
1921; amd. Sec. 1, Ch. 14, L. 1935; amd. 
Sec, 1, Ch. 178,.L. 1937. 


Objection that clerk in appointing exec- 
utor was usurping judicial powers was 
not available on collateral attack. Hinton 
v. Staunton, 124 M 534, 228 P 2d 461, 
464, 
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Collateral References 


Clerks of Courts¢66. 
14 C.J.S. Clerks of Courts §§ 35-37. 


91-4323. Validation of sales by fiduciaries. All sales by trustees, exec- 
utors, administrators and guardians which, previous to the effective date 
of this act, were made to purchasers for a valuable consideration, which 
consideration has been paid by such purchasers in good faith, and such 
sales shall not have been set aside by the district or probate court having 
jurisdiction thereof, shall be sufficient to sustain a trustee’s, executor’s, 
administrator’s or guardian’s deed or conveyance to such purchaser, and, 
in case such deed or conveyance shall not have been given, shall entitle 
such purchaser to such deed or conveyance; and such deed or conveyance, 
if now executed or when executed, shall be sufficient to convey to such 
purchaser all the title that such beneficiary, decedent or ward had in said 
real or personal property; and all irregularities in obtaining the order 
of the court for such sale, and all irregularities or defects in making or 
conducting such sale by said trustee, executor, administrator or guardian, 
shall be disregarded, and such sale shall not be invalidated by reason of 
any such defect or irregularity. 

History: En. Sec. 1, Ch. 207, L. 1947. Compiler’s Note 


This act became effective July 1, 1947. 
See see. 43-507. 


CHAPTER 44 
INHERITANCE TAX 


Section 91-4401. Taxes on transfer—when and how imposed. 

91-4402. Transfers in contemplation of death. 

91-4403. Tax—when imposed. 

91-4404. Transfers under power of appointment. 

91-4405. Joint estates, government bonds, tenants by the entirety, joint bank 
accounts, and similarly held property. 

91-4406. Insurance part of estate. 

91-4407. Tax on clear market value—deductions. 

91-4408. Recording date prima facie date of transfer—presumption as to trans- 
fers recorded after death. 

91-4409. Primary rates, where not in excess of $25,000.00. 

91-4410. Other rates, where in excess of $25,000.00. 

91-4411. Estate tax. 

91-4412. Credit allowance on inheritance taxes paid by resident decedents to 
other states. 

91-4413. Exemption of intangible personal property of nonresident decedents, 
when. 

91-4414. Exemptions from first $25,000. 

91-4415. When payment due—lien of tax—liability for payment—place of pay- 
ment—receipts—receipt or bond required before final accounting 
allowed. 

91-4416. Discount—interest. 

91-4417. Powers of representative in collection and payment of tax—collection 
from legatees or distributees. 

91-4418. Refunding of tax—when authorized—manner of refunding—advance 
payment of tax for relief from penalty and interest. 

91-4419. Bond for deferred payment of tax. 

91-4420. Bequests to executors or trustees—when taxable. 

91-4421. Payment of tax on transfer of securities by foreign representative— 
duty of holder of securities or assets of nonresident decedent— 
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91-4429. 
91-4423, 


91-4424, 
91-4425, 


91-4426. 
91-4427, 
91-4428, 
91-4429, 
91-4430. 
91-4431. 
91-4432. 


91-4433. 
91-4434, 
91-4435. 
91-4436. 
91-4437, 
91-4438. 
91-4439, 
91-4440. 
91-4441. 
91-4442. 


91-4443. 


91-4444, 
91-4445. 
91-4446. 
91-4447. 
91-4448. 
91-4449, 
91-4450. 


91-4451. 
91-4452. 
91-4453. 
91-4454. 
91-4455. 


91-4456. 
91-4457. 
91-4458. 


91-4459. 
91-4460. 


91-4461. 
91-4462. 
91-4463. 
91-4464. 
91-4465. 
91-4466. 
91-4467. 


91-4401. 


INHERITANCE TAX 91-4401 


apportionment of deductions—information to be given board of 
equalization—amount of tax to be retained on delivery of assets— 
penalties. 

Retroactive nature of act. 

Jurisdiction of district court—notice to state board required before 
hearing. 

Repealed. 

Determination of tax due from estate of nonresident decedent—appli- 
cation—appeals. 

Determination when application not made. 

Special appraiser. 

Duties, powers and compensation of appraisers. 

Hearing by the court. 

Notice of hearing. 

Commissioner of insurance to value future estates, ete. 

Appraisal at clear market value at time of death—time of appraisal— 
computing value of future interests. 

Contingent encumbrances. 

Repealed. 

Tax payable forthwith on contingent estate. 

Postponed tax on undiminished value. 

Order determining tax—contents. 

Rehearing within sixty days. 

Reappraisement in the district court within one year. 

Collection of unpaid taxes. 

Special administration to determine tax—compensation. 

Special administration to determine tax where transfer made in con- 
templation of death. 

Public administrator’s duty to investigate concerning tax—compensa- 
tion. 

State board of equalization to supervise inheritance tax. 

Powers and duties of the board. 

Powers and duties in norresident estates. 

Duty of the legal department of state. 

Forms and blanks. 

Duties of clerks of district courts. 

Quarterly report of couniy treasurer—payment of tax to state treas- 
urer—interest on unpaid amounts. 

Composition and compromise. 

Receipts, copies, recording, 

Definitions. 

Employment of assistants by board and fixing compensation. 

Hearings by board—witnesses—false testimony as perjury—compensa- 
tion. 

Repealing clause—effect of repeal. 

To what estates act applicable. 

List of deaths to be made by registrar of vital statisties—county 
clerks to receive. 

Checking by county clerk of records and transfers—report to board of 
equalization. 

County clerk to furnish assessor description of property conveyed 
within three years of death of grantor. 

Assessor to appraise property and certify value to state board. 

Form provided to grantee—contents. 

Certificate of inheritance tax due. 

Payment by grantee of inheritance tax due—receipts for payment. 

Inclusion of after-discovered property in gross estate of decedent. 

Separate appraisement of property by state board of equalization. 

Purpose of act—limitation on application. 


(10400.1) Taxes on transfer—when and how imposed. A tax 


shall be and is hereby imposed upon any transfer of property, real, personal 
or mixed, or any interest therein, or income therefrom in trust or otherwise, 
to any person, association or corporation except the state of Montana, 
or any of its institutions, county, town or municipal corporations within 
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the state, for strictly county, town, municipal or other public purposes, 
and corporations of this state organized under its laws, or voluntary 
associations, organized solely for religious, charitable, or educational pur- 
poses, which shall use the property so transferred exclusively for the 
purposes of their organization, within the state, in the following cases, 


except as hereinafter provided: 


(1) By a resident of state. When the transfer is by will or by in- 
testate laws of this state from any person dying possessed of the property 
while a resident of the state. 


(2) Nonresident’s property within state. When a transfer is by will 
or intestate law, of property within the state or within its jurisdiction 
and the decedent was a nonresident of the state at the time of his death. 

History: En. Sec. 1 (part), Ch. 65, L. the will. The gifts had been made before 


1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935. Earlier 
act was Ch. 14, Ex. L. 1921, which ap- 
peared as Secs. 10377 to 10400, R. C. M. 
Toa, 


Cross-Reference 
Disposal of proceeds of tax, sec. 84-1901. 


Constitutionality 


Section 11, article XII of the constitu- 
tion, providing that taxes shall be levied 
and collected by general laws and for 
public purposes only, and shall be uniform 
upon the same class of subjects within the 
territorial limits of the authority levying 
the tax, relates to property taxes only, 
and not to such as are imposed on inherit- 
ance. State ex rel. Rankin v. District 
Court, 70 M 322, 324 et seq., 225 P 804, 
explained in 105 M 401, 413, 74 P 2d 401. 


Effect of Owner of Real Property Being 
a Resident of a Community Property State 


Where the decedent was a resident of 
California and had used community prop- 
erty funds to purchase land in Montana, 
there was still an inheritance tax due 
on the whole of the land value in Mon- 
tana when it was devised to his wife. She 
did not have an undivided one-half inter- 
est in the Montana land by virtue of the 
California community property laws, since 
the effect of the community property laws 
does not vest title in her automatically 
but it does enlarge her “bundle of right.” 
(See, however, the dissenting opinion of 
two judges.) In re Hunter’s Estate, 125 
M 315, 236 P 2d 94, 99. 


Gifts Not Subject to Tax 


Gifts by decedent to his son and daugh- 
ter were not subject to inheritance tax 
where the only effect of the mention of 
these gifts in the will was to explain why 
the decedent did not give them more and 
to show that they were not overlooked. 
The transferees took nothing by virtue of 


the will was made and had been completed 
and the transfer vested title to the prop- 
erty in the donees without reference to the 
will. In re Ludington’s Estate, 134 M 384, 
333 P 2d 873, 874. 


Intangible Personal Property 


Intangible personal property situated in 
Pennsylvania, but which was owned by a 
resident decedent in Montana, is subject 
to inheritance tax in Montana. In re 
Maher’s Estate, 140 M 476, 373 P 2d 520, 
522. 


Life Insurance Proceeds 


Section 91-4406 was adopted in order 
that insurance proceeds above $50,000 
might be brought within the general pro- 
visions of this section. In re Holland’s 
Estate, 136 M 324, 347 P 2d 473, 474. 


Mortgages Subject to Tax 


By enacting chapter 150, Laws of 1925, 
amending this section, the legislature in- 
tended to impose an inheritance tax on the 
suecession or devolution of all real and per- 
sonal property, of every kind and descrip- 
tion, within the jurisdiction of the state, 
and upon any interest therein (inter alia, 
upon mortgages), whether owned by a 
resident or nonresident at the time of his 
death. State ex rel. Walker v. Jones, 80 


.M 574, 582, 261 P 356, 60 ALR 551. 


Nature of Tax 


An inheritance tax is not one on prop- 
erty and there is no natural right to 
receive property by will or inheritance, 
it being within power of the state to 
impose such conditions to succession to 
property within its jurisdiction as it may 
deem appropriate, the term “jurisdiction” 
in this connection meaning power over the 
particular res or subject. State ex rel. 
Bankers’ Trust Co. v. Walker, 70 M 484, 
491 et seq., 226 P 894. 

The beneficiary of an estate hag no 
elaim by right of blood or otherwise to 
the estate of a decedent, except as the 
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law gives it to him, and the state may im- 
pose such taxes or conditions on distribu- 
tive shares as it deems proper. In re Op- 
penheimer’s Estate, 75 M 186, 198, 243 P 
589, 44 ALR 1470. 

The inheritance tax is imposed upon 
the right to transfer, not upon the estate. 
In re Oppenheimer’s Estate, 75 M 186, 198, 
243 P 589, 44 ALR 1470. 


Property Held in Trust Not Subject to 
Tax 


Where the owner of property placed it 
in the name of his wife in trust with the 
understanding that she would reconvey to 
him at his request, and she about five 
months before her death did so, the deed 
being properly recorded, the husband was 
at all times the owner and therefore did 
not acquire the property by inheritance, 
thus rendering the retransfer from wife to 
husband nontaxable; the husband would 
not acquire it by inheritance upon termi- 
nation of the trusteeship by death, since 
the decedent merely held the record title 
to the property in trust for another. In 
re Mayer’s Estate, 110 M 66, 69, 99 P 2d 
209. 


Stock of Foreign Corporation 


Under this section, providing for a tax 
on direct and collateral inheritances, the 
state may not lawfully collect an inherit- 
ance tax upon the right of a nonresident 
legatee to succeed to shares of the capital 
stock of a foreign corporation doing busi- 
ness in the state, bequeathed to him by a 
nonresident, where the certificates repre- 
senting the stock are kept at the place of 
domicile of the testator. State ex rel. 
Bankers’ Trust Co. v. Walker, 70 M 484, 
491 et seq., 226 P 894. 

For the purpose of imposing a succes- 
sion tax, jurisdiction exists only when the 
exercise of some essential privilege in rela- 
tion to the transfer of title (to stock in a 
foreign corporation in this instance) de- 
pends for its legality upon the law of the 
state levying the tax. State ex rel. Bank- 
ers’ Trust Co. v. Walker, 70 M 484, 491 
et seq., 226 P 894. 

Shares of stock of a corporation char- 
tered under the laws of another state and 
belonging to a nonresident are not subject 
to an inheritance tax in this state. State 
ex rel. Bankers’ Trust Co. v. Walker, 70 
M 484, 491 et seq., 226 P 894. 


References 


State ex rel. Davis v. State Board of 
Equalization, 104 M 52, 59, 64 P 2d 1057, 


91-4402. 
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108 ALR 1397; Petition of Hanson, 125 M 
174, 232 P 2d 342, 346; In re Coleman’s 
Estate, 132 M 339, 317 P 2d 880, 882. 


Collateral References 


Taxation€865-868, 887. 
85 C.J.S. Taxation § 1113 et seq. 


Retrospective operation of succession 
taxes. 26 ALR 1461; 66 ALR 404; 109 
ALR 858 and 114 ALR 518. 

Succession or estate tax in its applica- 
tion to dower and statutory allowances. 
37 ALR 541; 105 ALR 380 and 122 ALR 
181, 

Constitutionality of discrimination in 
succession tax based on relationship or 
amount of estate. 39 ALR 504. 

Succession tax on interest of nonresident 
in partnership business. 60 ALR 569; 
65 ALR 1008; 72 ALR 1310; 77 ALR 1141 
and 139 ALR 1458. 

Construction of express exemption of 
charitable organization from succession 
tax. 62 ALR 336 and 81 ALR 1183. 

Reciprocity provisions of succession tax 
laws. 69 ALR 949 and 139 ALR 1062. 

Business situs of intangibles in state 
other than domicile of owner as excluding 
tax at domicile. 79 ALR 344. 

Conditional nature of gift or bequest 
for public, charitable, or religious uses as 
preventing deduction in computing estate 
tax. 107 ALR 801 and 169 ALR 149. 

Exemption of charitable organization 
from succession taxes. 108 ALR 297. 

Burden of estate tax as affected by a 
residuary bequest to a religious, education- 
al, or charitable institution. 140 ALR 833. 

Discretion, provided for in will, as to 
making of charitable bequests, or as to its 
amount, as affecting its exemption or de- 
duction for purposes of estate, succession 
or inheritance tax. 149 ALR 1333. 

Succession, estate, or inheritance tax as 
affected by compromise of will contest. 36 
ALR 2d 917. 

Construction and effect of provisions of 
will relied upon as relieving bequest or 
devise of burden of taxation. 37 ALR 2d 
ff 

Construction and application of statutes 
apportioning or prorating estate taxes. 37 
ALR 2d 199. 

Inheritance tax under will provision 
releasing or forgiving debt due testator. 
76 ALR 2d 1064. 

Bequests to bar associations as deduct- 
ible or exempt from estate and succession 
taxes. 80 ALR 2d 1350. 


(10400.1) Transfers in contemplation of death. When the 


transfer is of property made by a resident or by a nonresident when such 
nonresident’s property is within the state, or within its jurisdiction, by deed, 
erant, bargain, sale or gift, made in contemplation of the death of the 
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grantor, vendor, or donor, or intended to take effect in possession or enjoy- 
ment at or after such death. Every transfer by deed, grant, bargain, sale or 
cift, made within three (3) years prior to the death of the grantor, vendor 
or donor of a material part of his estate, or in the nature of a final disposi- 
tion or distribution thereof, and without a fair consideration in money or 
money’s worth shall, unless shown to the contrary be deemed to have been 
made in contemplation of death within the meaning of this section, but no 
such transfer by deed, grant, bargain, sale or gift, made before such three- 
year period shall be treated as having been made in contemplation of death 
providing, however, that nothing herein contained shall be deemed to have 
modified, amended, or repealed the provisions of section 91-4408. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935; amd. Sec. 
1, Ch. 269, L. 1955. 


Burden of Proof 


Burden of proof is upon the transferee 
to overcome the presumption that the gift 
was made in contemplation of death if 
the transfer was made within three years 
prior to the death of the donor. But, if 
the gift were made more than three years 
prior to the death of the grantor, the 
burden of proof is upon the state to show 
that in fact the gift was made in contem- 
plation of death. In re Ludington’s Es- 
tate, 134 M 384, 333 P 2d 873, 874. 


Correction of Deed 


In a proceeding by wife to terminate 
joint tenancy and determine inheritance 
tax, decedent having died on December 
11, 1954, at age of 74 years, from injuries 
sustained in an automobile accident, the 
court properly excluded one-half the value 
of the farm land from the inheritance tax, 
where transfer of title was made by de- 
cedent to himself and his wife to correct 
error in deed to him alone in 1938, on 
December 9, 1952, while decedent was in 
good health and was not contemplating 
death. State v. Rice, 134 M 265, 329 P 2d 
451, 455. 


Deed in Escrow 


Where deed to hotel property was de- 
posited in escrow and the agreement re- 
quired the grantee, a stranger, to pay 
certain specified amounts monthly for a 
period of three years after which he was 
to pay a certain amount monthly for the 
remainder of the lifetime of the grantor 
which amount was not disproportionately 
less than the value of the property and 
the grantee was to have immediate pos- 
session, make repairs and carry insurance 
on the property, there was not a taxable 
transfer of property in contemplation of 
death. In re Sebree’s Estate, 122 M 509, 
206 P 2d 558. 


Determination of Whether or Not Gift 
Is in Contemplation of Death 


Generally, the test to be applied is to 
ascertain the dominant motive of the 
donor in the light of his bodily and 
mental condition, and “the best evidence 
of the decedent’s state of mind at the time 
and the reasons for making the transfers 
are the statements and expressions of the 
decedent himself.” In re Warren’s Estate, 
128 M 395, 275 P 2d 843, 844. 


Family Partnership 


Decedent, who died intestate on No- 
vember 12, 1952, at age 78, on December 
10, 1951, gave undivided one-seventh in- 
terest in his ranch, livestock, and equip- 
ment used in its operation, to each of his 
five children and his wife, retaining an un- 
divided one-seventh interest for himself, 
and the family then organized a partner- 
ship to continue operations. Donor paid 
federal gift tax thereon. At the time of 
the transfers donor was in good health 
and making preparations for a trip to 
Africa. District court properly held that 
the transfers were not made in contempla- 
tion of death and were not taxable. In re 
Keating’s Estate, 1834 M 372, 332 P 2d 
906, 908. 


Gifts Not in Contemplation of Death 


Where decedent after forming a corpo- 
ration for the operation of his farm trans- 
ferred some of the stock to members of 
his family who had been working on the 
farm and evidence disclosed that it was 
because he had offered them a share in the 
business if they worked in it, the gifts 
were not in contemplation of death and 
were made for purposes associated with 
life rather than with death. In re War- 
ren’s Estate, 128 M 395, 275 P 2d 843, 844. 


Gift to Daughter 


Sometime prior to May 3, 1949, de- 
ceased made a gift of $10,000 to his 
daughter, who was seeking a loan rather 
than a gift, but was informed by her 
father that he preferred to make a gift 
outright, which was explained in his will. 
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Decedent died on May 4, 1954, at the age 
of 72 years. This amount was properly 
excluded from his estate for the purpose 
of inheritance tax. In re Ludington’s Es- 
tate, 134 M 384, 333 P 2d 873, 874. 


Joint Bank Account 


Where money, solely the property of one 
person, was deposited in a joint bank ac- 
count payable either to her or the other 
person without consideration, and such 
deposit was made within three years of 
the death of the person, half of the aec- 
count was a gift in contemplation of death 
and taxable under this section, and after 
the death of the person, the half then 
received by right of survivorship is tax- 
able under section 91-4405. State Board of 
Equalization v. Cole, 122 M 9, 195 P 2d 
989, distinguished in 123 M 593, 220 P 2d 
83 and 125 M 174, 232 P 2d 342. 


Presumption 


The transfer of one-half interest in 
farm land to wife, having been made with- 
in three years prior to the death of the 
grantor, is presumed to have been made 
in contemplation of death, unless shown to 
the contrary. State v. Rice, 134 M 265, 
329 P 2d 451, 455. 


Satisfaction of Mortgage 


Forgiveness of debt, which was not 
made by will, but made by a duly exe- 
euted and recorded satisfaction of mort- 
gage made and recorded more than three 
years prior to the death of the decedent, 
was properly excluded from his estate for 
the purpose of inheritance tax. In re 
Ludington’s Estate, 134 M 384, 333 P 2d 
873, 875. 


United States Savings Bonds 


Where person with her own funds pur- 
chased Series G United States savings 
bonds payable to her or in the alternative 
to another person named on the bonds 
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and she retained control of the bonds they 
were not “held in the joint names of two 
or more persons” within the meaning of 
section 91-4405, and they amounted to a 
transfer to take effect at or after death 
taxable at their full market value under 
this section. State Board of Equalization 
v. Cole, 122 M 9, 195 P 2d 989, 997, dis- 
tinguished in 123 M 593, 220 P 2d 83 and 
125 M 174, 232 P 2d 342. 

For there to be an absolute inter vivos 
gift and not taxable as a transfer in con- 
templation of death, there must be the ex- 
piration of the presumptive period and an 
absence of proof to the contrary. If there 
is no delivery to the cotenant, the transfer 
is one to take effect at or after death and 
taxable as such. In re Marsh’s Estate, 125 
M 239, 234 P 2d 459, 462. 


References 


In re MeAnelly’s Estate, 127 M 158, 
258 P 2d 741, 748; In re Coleman’s Estate, 
132 M 339, 317 P 2d 880, 881; Marans v. 
Newland, 141 M 32, 374 P 2d 721, 726, 727; 
In re Powell’s Estate, 142 M 133, 381 P 2d 
957, 958. 


Collateral References 


Taxation€—879 (1), (2). 
85 C.J.S. Taxation §§ 1117, 1147. 


Applicability of succession tax law to 
antenuptial contracts. 4 ALR 461; 7 ALR 
1033; 21 ALR 1338 and 44 ALR 1475. 

Entire corpus or only value of reserved 
interest as taxable, under provision of 
estate or inheritance tax law relating to 
transfers intended to take effect at death. 
159 ALR 233. 

Transfer by inter vivos trust of insur- 
ance policies upon settlor’s life as in con- 
templation of death for tax purposes. 17 
ALR 2d 787, 

Accumulations of income in inter vivos 
trust in favor of third person as subject 
to estate or succession tax at settlor’s 
death. 55 ALR 2d 415, 


DECISIONS UNDER FORMER LAW 


Antenuptial Agreement 


Where under an antenuptial agreement 
certain sums of money were to be paid to 
the wife after the death of the husband 
in certain annual installments by his 
executors, in consideration of her relin- 
quishment of her right of dower and any 
other claims she might be entitled to 
assert against his estate as his widow or 
next of kin, the total amount of such gifts 
was subject to inheritance tax. In re 
Oppenheimer’s Estate, 75 M 186, 198, 243 
P 589, 44 ALR 1470. 


Insufficiency of Evidence to Show Trans- 
fer in Contemplation of Death 
Evidence that ranch lands were deeded 


by husband to wife, and the deeds placed 
of record, and the two used their lands 
together and had a joint bank account in 
which all proceeds of the ranching opera- 
tions were placed, each being free to draw 
checks against the account, was insufficient 
to show that the transfers were intended 
to take effect at or after the grantor’s 
death, even though it also appeared that 
the lands were assessed to grantor and he 
alone made an income tax return, ineclud- 
ing income from the deeded lands. State 
ex rel. Blankenbaker vy. District Court, 109 
M 331, 338, 96 P 2d 936, overruled on 
another point, 126 M 489, 511, 255 P 2d 
693. 
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Statute Does Not Operate Retroactively 


There is nothing in the amendment of 
subdivision 3 of see. 1, ch. 105, Laws 1927 
by subdivision 3 of sec. 1, ch, 186, Laws 
1935, which changed the word “two” to 
“three” preceding the word “years” to 
indicate that the act was intended to 
operate retroactively, and it has no appli- 
cation to transfers made in 1934 before 
its enactment; it is a general rule that 
statutes are intended to operate pro- 
spectively only, unless otherwise expressly 
stated or clearly and necessarily implied; 
the presumption is against retroactive op- 
eration. (See section 12-201.) State ex rel. 
Blankenbaker v. District Court, 109 M 331, 
333, 96 P 2d 936, overruled on another 
point, 126 M 489, 511, 255 P 2d 693. 


Transfers or Gifts Taxable 


Where a transfer or gift is not to take 
effect in possession or enjoyment until 
after the death of the transferor, or donor, 
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whether made in contemplation of death. 
or not, it is subject to inheritance tax. 
In re Oppenheimer’s Estate, 75 M 186, 198, 
243 P 589, 44 ALR 1470. 

For a gift or transfer to escape the im- 
position of an inheritance tax, it must 
have been made for a valuable considera- 
tion in praesenti. In re Oppenheimer’s Es- 
tate, 75 M 186, 198, 243 P 589, 74 ALR 
1470. 

A voluntary transfer of property made 
‘in contemplation of death” and as such 
taxable under the Inheritance Tax Law, 
as amended (Ch, 105, Laws 1927), is one 
the making of which is induced by the 
same consideration which leads to a testa- 
mentary disposition thereof and as a sub- 
stitute therefor, i.e., the thought of death, 
irrespective of whether or not death is 
believed to be near or imminent. In re 
Wadsworth’s Estate, 92 M 135, 145, 11 
P 2d 788. 


(10400.1) Tax—when imposed. Such tax shall be imposed when 


any such person or corporation becomes beneficially entitled, in possession 
or expectancy, to any property or the income thereof, by any such transfer 
whether made before or after the passage of this act; provided that the 
provisions of this act shall apply to all estates of all decedents who have 
died since the first day of April, 1921, and which estates remain undistrib- 
uted on the date when this act takes effect, to the same extent and in the 
same manner as though this act had been in full force and effect at the 
dates of death of such decedents, and if any tax shall have been paid by any 
executor, administrator, heir, legatee or devisee of any such decedent before 
the date when this act takes effect, the amount of such tax so paid shall be 
allowed as a credit on the total amount of tax required to be paid by such 
executor, administrator, heir, legatee, or devisee under the provisions of 
this act. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935. 


Constitutionality 


This section, imposing an inheritance 
tax upon all estates of persons who died 
since April 1, 1921, remaining undistrib- 
uted on the date of its approval, March 5, 
1923, is a valid enactment and not open 
to attack on the grounds that it violates 
the equal protection of the law clause of 
the constitution, is class legislation and 
authorizes the taking of property without 
due process of law. State ex rel. Rankin 
v. District Court, 70 M 322, 324 et seq., 
225 P 804, explained in 105 M 401, 418, 
74 P 2d 401. 
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Law Applicable 


Where trust was created in the year 
1915 under which certain persons were to 
receive portions of the trust funds on the 
death of settlor of the trust who died in 
1945, the transfer, for inheritance tax 
purposes, was to be taxed. at the rate in 
existence in 1945 and not at the rate in 
existence in 1915. In re Kohr’s Estate, 
122 M 145, 199 P 2d 856, 5 ALR 2d 1046. 


Collateral References 


TaxationG887. 
85 C.J.S. Taxation § 1166. 


Income during administration as part of 
value of estate on which succession tax is 
to be computed. 32 ALR 850. 

Burden, as between corpus and income, 
of inheritance, estate, or succession tax. 
117 ALR 121. 


(10400.1) Transfers under power of appointment. Whenever 


any person or corporation shall exercise a power of appointment derived 
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from any disposition of property, made either before or after the passage of 
this act, such appointment, when made, shall be deemed a transfer taxable 
under the provisions of this act, in the same manner as though the property 
to which such appointment relates belonged absolutely to the donee of such 
power, and had been bequeathed or devised by such donee by will; and 
whenever any person or corporation possessing such a power of appoint- 
ment so derived shall omit or fail to exercise the same within the time 
provided therefor, in whole or in part, a transfer taxable under the 
provisions of this act, shall be deemed to take place to the extent of such 
omission or failure, in the same manner as though the persons or corpora- 
tions thereby becoming entitled to the possession or enjoyment of the 
property to which such power related, had succeeded thereto by a will 
of the donee of the power failing to exercise such power, taking effect at 
the time of such omission or failure. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935. 


Inheritance, succession, or estate tax on 
property covered by power of appointment 
as affected by location of property, or resi- 
dence of parties, outside the taxing state 
or country. 19 ALR 2d 1415. 

Who must bear succession or estate tax 
on property covered by power of appoint- 
ment. 37 ALR 2d 7. 


Collateral References 
TaxationC878 (2). 
85 C.J.S. Taxation § 1115. 


Inheritance tax on property covered by 
power of appointment. 150 ALR 730 and 
174 ALR 635. 


91-4405. (10400.1) Joint estates, government bonds, tenants by the en- 
tirety, joint bank accounts, and similarly held property. Whenever any 
property, however acquired, real or personal, tangible or intangible, in- 
cluding government bonds of the United States, inscribed in co-ownership 
form, or held in joint tenancy by two or more persons, or as tenants by the 
entirety, or is deposited in any bank or other depositary in the joint names 
of two or more persons and payable to the survivor or survivors of them 
upon the death of one of them, the right of the survivor or survivors to the 
immediate possession or ownership is a taxable transfer. The tax is upon 
the transfer of decedent’s interest, one-half or other proper fraction, as 
evidenced by the written instrument creating the same, as though the 
property to which the transfer relates belonged to the joint tenants, tenants 
by the entirety, joint depositors, holders in co-ownership form, or persons, 
as tenants in common, and had been, for inheritance tax purposes, be- 
queathed or devised to the survivor or survivors by will, except such part 
thereof as may be shown to have originally belonged to the survivor and 
never to have belonged to the decedent. This section shall not be construed 
to repeal or modify the provisions of section 91-4402. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935; amd. Sec. 
1, Ch. 181, L. 1951. 


Construction 


The exception at the end of this section 
means “except such part of the decedent’s 
fractional share of the property thus 
deemed to be bequeathed or devised by 


will as may be shown to have originally 
belonged to the survivor and never to have 
belonged to the decedent prior to the crea- 
tion of the joint tenancy.” In re Kuhr’s 
Estate, 123 M 593, 220 P 2d 83, 85. 

Entire Estate Property of Surviving 
Spouse—No Tax Due 

Where property held in joint tenancy by 
husband and wife was purchased with the 
funds of the surviving husband, no in- 
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heritance tax was due on such property. 
In re Kuhr’s Estate, 123 M 593, 220 P 2d 
83, 85. 


Estate by the Entireties 


Estate by the entireties is not a per- 
missible mode of ownership of property 
in Montana, Clark v. Clark, — M —, 387 
P 2d 907, 912. 


Joint Bank Account 


Where money, solely the property of one 
person, was deposited in a joint bank ac- 
eount payable either to her or the other 
person without consideration, and such 
deposit was made within three years of 
the death of the person, half of the ac- 
count was a gift in contemplation of death 
and taxable under section 91-4402, and 
after the death of the person, the half 
then received by right of survivorship is 
taxable under this section. State Board of 
Equalization v. Cole, 122 M 9, 195 P 2d 
989, distinguished in 123 M 593, 220 P 
2d 83, and 125 M 174, 232 P 2d 342. 

In the case of joint bank accounts where 
it can be shown that the money was orig- 
inally furnished by the survivor and none 
by the decedent the account is not taxable 
for it comes within the exception in this 
section. Petition of Hanson, 125 M 174, 
232 P 2d 342, 345. 


Joint Promissory Note 


Where the husband and wife hold a 
promissory note jointly it is taxable under 
this section. The property so taxed is the 
eredits or choses in action, the various 
promissory notes, and that property never 
had belonged to the survivor prior to its 
acquisition by the husband and wife. Pe- 
tition of Hanson, 125 M 174, 232 P 2d 
342, 346. 


Joint Purchase of Land 


Where a husband and wife purchase 
land jointly and the funds come from a 
joint bank account to which it can be 
shown that the husband originally contrib- 
uted all the money, one-half of the realty 
is considered the wife’s share upon her 
death and it is subject to the tax imposed 
by this section. The fact that the con- 
sideration at some previous time came as 
a gift from one spouse to another is un- 
important. In order for the exception in 
the statute to apply, it must be shown that 
the immediate joint tenancy originally 
belonged to the survivor prior to the cre- 
ation of the immediate joint tenancy. Pe- 
tition of Hanson, 125 M 174, 232 P 2d 
342, 344. 


United States Savings Bonds 

Where person with her own funds pur- 
chased Series G United States savings 
bonds payable to her or in the alternative 
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to another person named on the bonds 
and she retained control of the bonds they 
were not “held in the joint names of two 
or more persons” within the meaning of 
this section, and they amounted to a trans- 
fer to take effect at or after death taxable 
at their full market value under section 
91-4402. State Board of Equalization v. 
Cole, 122 M 9, 195 P 2d 989, 997, distin- 
guished in 123 M 593, 220 P 2d 83 and 
125 M 174, 232 P 2d 342. 

United States savings bonds registered 
jointly in the name of the decedent and 
one of her three children and kept in a 
safe deposit box in the name of the de- 
cedent and one of her children to which 
such daughter had access did not consti- 
tute a gift to any of the children, the 
possession remaining joint and the bonds 
were taxable. In re Brown’s Estate, 122 
M 451, 206 P 2d 816, 821. 

Government bonds can never be held in 
tenaney by the entirety, because either 
cotenant may sell the bonds upon sur- 
render of the bonds and receive the full 
accrued value; while the very characteris- 
tic that distinguishes the tenancy by the 
entirety from other cotenancies is that 
neither of the cotenants alone can termi- 
nate the tenancy or sever the estate. In 
re Marsh’s Estate, 125 M 239, 234 P 2d 
459, 461, 462. 

In estates where the death occurred be- 
fore March 1, 1951, the effective date of 
this section, the tax on government series 
EK and G bonds is generally imposed by 
section 91-4402. In re Marsh’s Estate, 
125 M 239, 234 P 2d 459, 462. 

United States bonds issued in names of 
mother and son were not subject to in- 
heritance taxes on death of mother where 
the surviving son, while in the service, 
sent money home out of his army pay to 
have the bonds purchased for him. In re 
Powell’s Estate, 142 M 133, 381 P 2d 957, 
959, 

United States bonds issued in the names 
of the husband and wife were not subject 
to inheritance taxes where the bonds were 
purchased by the surviving husband from 
his own funds. In re Powell’s Estate, 142 
M 133, 381 P 2d 957, 959. 


References 


In re McAnelly’s Estate, 127 M 158, 258 
P 2d 741, 748; State ex rel. Simon v. Dis- 
trict Court, 128 M 454, 277 P 2d 534, 535 
(dissenting opinion); Marans v. Newland, 
141 M 32, 374 P 2d 721, 726. 


Collateral References 


Taxation€G=866. 
85 C.J.S. Taxation §§ 1133, 1182. 


Personal property passing under sur- 
vivorship agreement as subject to succes- 
sion tax. 3 ALR 1642. 
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Succession, inheritance, or estate tax in 
respect of decedent’s interest in partner- 
ship. 144 ALR 1134. 

Joint estate in real property as subject 
to succession tax. 1 ALR 2d 1101. 


91-4406. (10400.1) Insurance part of estate. All insurance payable 
upon the death of any person over and above fifty thousand dollars 
($50,000.00), shall be deemed a part of the property and estate passing to 
the person or persons entitled to receive the same and if payable to more 
than one person the said fifty thousand dollars ($50,000.00) exemption 
shall be prorated between such persons in proportion to the amount of 


State inheritance, estate or succession 
tax on United States savings bond. 39 
ALR 2d 706. 


insurance payable to each. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935. 


Amount of Exclusion from Gross Estate 


Decedent’s gross estate aggregated $378,- 
916.29, $64,761.33 thereof represented pro- 
ceeds from life insurance policies. Of this, 
$16,536.29 was payable to named bene- 
ficiaries. The balance of the life insur- 
ance proceeds, $48,225.04 was made pay- 
able to the executor of the estate. District 
court was not in error in determining that 
$50,000 was exempt from inheritance tax. 
In re Cline’s Estate, 132 M 328, 317 P 
2d 874, 875. 


Annuity Contracts Constitute Insurance 


Annuity contracts issued by life insur- 
ance companies constitute “insurance,” 
and as such are immune from taxation 
under this section, unless in excess of 
$50,000, because of the provisions con- 
tained in former sections 40-1301, 40-1302, 
66-2003 and 40-1001, and there being noth- 
ing in the general statutes relating to life 
insurance companies repudiating the pro- 
priety of classifying annuities as insur- 
ance. In re Fligman’s Estate, 113 M 505, 
506, 129 P 2d 627, distinguished in 124 M 
52, 54, 218 P 2d 927 and 132 M 339, 345, 
317 P 2d 880. 


Annuity Proceeds 


Where total amount of annuity proceeds 
and insurance was $53,276.26, and the 
amount of proceeds from the annuity was 
$2,813.61, the $50,000 exemption did not 
extend to these annuity proceeds. In re 
Coleman’s Estate, 132 M 339, 317 P 2d 
880, 883. 


Application of Statute 

This is a specific statute exempting all 
insurance proceeds up to $50,000 and tax- 
ing insurance proceeds over and above 
that amount. It makes no difference to 
whom the proceeds are payable, whether 
named beneficiaries, trustees, or personal 
representatives of the decedent. In re 


Cline’s Estate, 132 M 328, 317 P 2d 874, 
875; In re Coleman’s Estate, 132 M 339, 
317 P 2d 880, 883. 

Naming ultimate beneficiaries of life in- 
surance policies in trust agreement and 
not in insurance policies did not make pro- 
ceeds subject to tax to the extent that 
they did not exceed $50,000. In re Cole- 
man’s Estate, 132 M 339, 317 P 2d 880, 
883. 


Character of Insurance Proceeds 


If the insurance proceeds, or the right 
thereto, vest in the beneficiary, they then 
lose their life insurance characteristic and 
become ordinary assets and this is true 
even though the proceeds may actually be 
paid to the beneficiary’s estate. In re Hol- 
land’s Estate, 136 M 324, 347 P 2d 473. 


Insurance Defined 


Annuity policies are “insurance” within 
the meaning of this section. In re Ham- 
merstrom’s Estate, 133 M 469, 326 P 2d 
699; In re O’Grady’s Estate, 133 M 594, 
326 P 2d 705. 


Matured Endowments Left with Insurer 


Proceeds of life insurance policies which 
have matured as endowments and which 
are left with the insurance company at a 
fixed rate of interest, the principal sum 
payable at death, in accordance with one 
of the optional modes of settlement, are 
not exempt under the insurance exemption 
of this section. In re Harper’s Estate, 124 
M 52, 218 P 2d 927, distinguished in 133 
M 469, 326 P 2d 699. 


Purpose of Section 


This section was adopted in order that 
insurance proceeds above $50,000 might 
be brought within the general provisions 
of section 91-4401. In re Holland’s Estate, 
136 M 324, 347 P 2d 473, 474. 


Collateral References 


Taxation€—872. 
85 C.J.S. Taxation §§ 1147, 1149, 1158. 


State succession, transfer, inheritance, 
or estate tax in respect of life insurance 
and annuities. 73 ALR 2d 157. 
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91-4407. (10400.1) Tax on clear market value—deductions. The tax so 
imposed shall be upon the clear market value of such property passing by 
any such transfer to each person, institution, association, corporation or 
body politic, at the rates hereinafter prescribed and only upon the excess 
of the exemption hereinafter granted to such person, institution, association, 
corporation or body politic, and in determining the clear market value of the 
property so passing by any such transfer the following deductions, and 
no other shall be allowed; debts of the decedent owing at the date of 
death, expenses of funeral and last illness, all Montana state, county, mu- 
nicipal and federal taxes, including all penalties and interest thereon, 
owing by decedent at the date of death, the ordinary expenses of adminis- 
tration, including the commissions and fees of executors and administrators 
and their attorneys actually allowed and paid, including attorneys’ fees, 
filing fees, necessary expenses and closing costs incident to proceedings 
to terminate joint tenancies, termination of life estates and transfers in 
contemplation of death, and any and all other proceedings instituted for 
the determination of inheritance tax, and federal estate taxes due or paid. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935; amd. Sec. 
15sO0h. 5, °U. 1957; amd. Secast, Ch, 2382: 
L. 1959, 


Construction 


The words “actually allowed and paid” 
as used in the statute do not relate to the 
ordinary expenses of administration. In 
re Warren’s Estate, 128 M 395, 275 P 2d 
843, 846. 


Deductions Allowed 


This statute is clear and direct and de- 
elares no deduction shall be allowed ex- 
cept those specified therein. In re Me- 
Anelly’s Estate, 127 M 158, 258 P 2d 741, 
748, 


Expenses of Administration 


In a proceeding under section 91-4321 
to terminate joint tenancy and have in- 
heritanece tax determined court should not 
have allowed as expenses, the attorney fee, 
filing fee, and estimated closing expenses, 
for these were all expenses of administra- 
tion, and there being no estate, there 
could be no expenses of administration. 
State v. Rice, 134 M 265, 329 P 2d 451, 
454. 


Ordinary Expenses 


While ordinarily the appraisers are the 
ones who fix the value of the property of 
an estate, where the estate consists of 
stock in a closely held corporation, the 
services of an accountant may become 
necessary to determine the fair market 
value of the stock and the cost of such 
services are an ordinary expense in the 
administration of the estate. In re War- 
ren’s Estate, 128 M 395, 275 P 2d 843, 846. 


Collateral References 


Taxation€—895 (1), (6). 
85 C.J.S. Taxation §§ 1120, 1183 et seq. 


Deduction of federal estate tax before 
computing state tax. 7 ALR 714; 16 ALR 
702; 23 ALR 849; 31 ALR 992 and 44 
ALR 1461. 


Time as of which value of property is 
to be computed for purpose of inheritance 
tax. 13 ALR 127; 86 ALR 1030 and 160 
ALR 1059. 


Deduction of succession tax paid in 
other state before computing local succes- 
sion tax. 23 ALR 852. 


Valuation of property for purposes of 
inheritance tax. 24 ALR 1041; 57 ALR 
1158; 83 ALR 939 and 117 ALR 143. 


Tombstone and funeral expenses as de- 
ductible items in computation of inherit- 
ance or succession tax. 28 ALR 671 and 
83 ALR 931. 


Judicial allowance of claim against de- 
cedent’s estate as conclusive for purpose 
of its deduction in computing estate or 
succession tax. 132 ALR 1464. 


Price paid or received by taxpayer for 
property as evidence of its value for tax 
purposes. 160 ALR 684. 


Time as of which value of property is 
to be computed for purpose of inheritance, 
succession or estate tax. 160 ALR 1333. 


Deductions and eredits with respect to 
succession or estate tax as affected by 
estate by entirety or other joint estate 
with right of survivorship. 1 ALR 2d 
1101. 


Valuation of corporate stock for pur- 
poses of succession, inheritance, or estate 
tax, as affected by quantity involved. 23 
ALR 2d 775. 
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Amount of attorney’s fees deductible 
in computing succession or estate tax. 62 
ALR 2d 1148. 


91-4409 


Valuation for state succession, transfer, 
inheritance, or estate tax in respect of life 
insurance and annuities. 73 ALR 2d 231. 


DECISIONS UNDER FORMER LAW 


Constitutionality as to Estates Not Dis- 
tributed Since 1921 


The amendment of sec. 1 (8), ch. 65, 
Laws 1923 by sec. 1, ch. 186, Laws 1935, 
providing that federal estate taxes paid 
should be deducted in determining the 
amount of inheritance tax due, is viola- 
tive of section 39, article V of the consti- 
tution in including estates of all persons 
who had died since 1921, not yet distrib- 
uted, since the constitutional provision 
prohibits the legislature from remitting 
or releasing an obligation or liability held 
by the state except by payment thereof. 
In re Clark’s Estate, 105 M 401, 413, 74 P 
2d 401, 114 ALR 496. 


Deduction of Federal Estate Tax 


Contention of the state that sections 91- 
4401 and 91-4421 are in pari materia and 
must be so construed that both may stand 
was not sustainable, the later act, section 
91-4401 (Laws 1935, ch. 186, see. 1), im- 
pliedly repealing the earlier section 91- 
4421 (Laws 1929, ch. 130, sec. 1), that 
federal estate taxes paid shall be deducted 
in arriving at the clear market value of 
estates for inheritanee tax purposes. In 
re Clark’s Estate, 105 M 401, 409, 74 P 2d 
401, 114 ALR 496. 


Interest on Federal Estate Tax 


Interest on federal estate tax is not 
deductible under this section since it is 
not mentioned. The statute is clear and 


91-4408. 


direct and declares no deduction shall be 
allowed except those specified therein. In 
re McAnelly’s Estate, 127 M 158, 258 P 
2d 741, 748. 


No Obligation on State or Federal Gov- 
ernment to Make Deduction of Tax Paid 
to the Other 


Neither the United States nor the state, 
in determining the estate tax or inherit- 
ance tax is under any constitutional obli- 
gation to make any deduction on account 
of the tax of the other; with both, the 
matter rests in legislative discretion. In- 
heritance tax is imposed upon the right 
to receive property which the beneficiary 
actually receives. It is not a tax on prop- 
erty. In re Clark’s Estate, 105 M 401, 
429, 74 P 2d 401, 114 ALR 496. 


Sale Does Not Reduce Inheritance Tax 


On an appeal by the administrator from 
an order directing the sale of mining 
claims appraised at $11,000, claim of heirs 
setting forth among other matters that 
only $1,000 could be derived therefrom, 
and such sale would reduce the inheritance 
tax, was without merit since nothing 
would be accomplished by a sale in redue- 
ing the amount of the tax. Under this 
section the tax is computed upon the clear 
market value of the property passing at 
the time of death. See also section 91- 
4415. In re Walker’s Estate, 111 M 66, 72, 
106 P 2d 341. 


(10400.1) Recording date prima facie date of transfer—pre- 


sumption as to transfers recorded after death. All transfers of property 
real, personal, or mixed, or of any interest therein, coming within the 
provisions of this section shall be prima facie proof, for the purposes of 
this act, to have been made as of the date upon which the papers evidencing 
such transfer are recorded, and all such transfers, if recorded after the 
death of the person or persons making such transfer, whatever the form of 
such transfer, shall be deemed, for the purposes of taxation under the 
provisions of this act, to have been made by will. 


History: En. Sec. 1 (part), Ch. 186, 
L. 1935. 


91-4409. (10400.2) Primary rates, where not in excess of $25,000.00. 
When the property or any beneficial interest therein passes by any such 
transfer to any person, institution, association, corporation or body politic, 
where the amount of the property shall exceed in value the exemption here- 
inafter specified, and shall not exceed in value twenty-five thousand dollars 
($25,000.00), the tax hereby imposed shall be: 

(1) Two per cent. Where the person or persons entitled to any 
beneficial interest in such property shall be the husband, wife, lineal issue, 
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lineal ancestor of the decedent, or any child adopted as such in conformity 
with law, or any child to whom such decedent for not less than ten (10) 
years prior to such transfer stood in the mutually acknowledged relation 
of a parent, provided, however, such relationship began at or before the 
ehild’s fifteenth (15) birthday, and was continuous for ten (10) years, or 
any lineal issue of such adopted or mutually acknowledged child, at the 
rate of two per cent (2%) of the clear value of such interest in such 
property passing to such person. 


(2) Four per cent. Where the person or persons entitled to any 
beneficial interest in such property shall be the brother or sister or a 
descendant of a brother or sister of the decedent, a wife of a son, or the 
husband of a daughter of the decedent, at the rate of four per cent (4%) 
of the clear value of such interest in such property passing to such person. 


(3) Six per cent. Where the person or persons entitled to any bene- 
ficial interest in such property shall be the uncle, aunt or first cousin of 
the decedent, at the rate of six per cent (6%) of the clear value of such 
interest in such property passing to such person. 


(4) Eight per cent. Where the person or persons entitled to any 
beneficial interest in such property shall be in any other degree of col- 
lateral consanguinity than is hereinbefore stated, or shall be a stranger in 
blood to the decedent, or shall be a body politic or corporate, at the rate 
of eight per cent (8%) of the clear value of such interest in such property 
passing to such person, institution, association, corporation or body politic. 


History: En. Sec. 2, Ch. 65, L. 1923; 
amd. Sec. 1, Ch. 48, Ex. L. 1933. 


Collateral References 
28 Am. Jur. 129, Inheritance, Estate, 


Adopted Child—Rate of Tax 


Where death of decedent occurred prior 
to the approval of the documents for 
adoption of child, and decedent had taken 
him into his home and directed his educa- 
tion and remembered him in his will, the 
court was correct in fixing the inheritance 
tax at 8 per cent of the property so left as 
to a stranger of the blood, instead of at 2 
per cent as an adopted child, no contention 
being made that decedent had for not less 
than ten years stood in the mutually ac- 
knowledged relation of a parent, but it 


being contended child was legally adopted. 


In re Clark’s Estate, 105 M 401, 425, 74 P 
2d 401, 114 ALR 496. 


91-4410. 


Succession, and Gift Taxes, §§ 261, 262. 


Deduction of exemption as affecting rate 
and computation of inheritance taxes. 40 
ALR 2d 630. 

Children of adopted child, or adopted 
children of natural child, as “lineal de- 
scendants” within provisions of inheritance, 
succession, or estate tax statutes respect- 
ing exemptions. 51 ALR 2d 853. 

Surviving husband or wife of child who 
died before decedent as “husband” or 
“wife” within succession tax law provision 
as to rates. 79 ALR 2d 1230. 


(10400.8) Other rates, where in excess of $25,000.00. The 


foregoing rates in section 91-4409 are for convenience termed the primary 


rates: 


When the amount of the clear value of such property or interests 
exceeds twenty-five thousand dollars ($25,000.00), the rates of tax upon 


such excess shall be as follows: 


(1) Rate where amount $25,000.00 to $50,000.00. Upon all in excess 
of twenty-five thousand dollars ($25,000.00), and up to fifty thousand 
dollars ($50,000.00), two (2) times the primary rates. 


(2) Rate where amount $50,000.00 to $100,000.00. Upon all in excess 
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of fifty thousand dollars ($50,000.00), and up to one hundred thousand 
dollars ($100,000.00), three (3) times the primary rates. 


(3) Rate where amount over $100,000.00. Upon all in excess of one 
hundred thousand dollars ($100,000.00), four (4) times the primary rates. 
History: En. Sec. 3, Ch. 65, L. 1923; Collateral References 


amd. Sec. 1, Ch. 141, L. 1927; amd. Sec. 2 } 
Ch. 48, Ex. L. 1933. done yoge eae CooL GS EE TLE 


85 C.J.S. Taxation §§ 1120, 1181. 


91-4411. (10400.3a) Estate tax. (a) In addition to the taxes herein- 
above imposed, an estate tax is hereby imposed upon the transfer of all 
estates which are subject to an estate tax under the provisions of the 
United States Revenue Act of 1926, and amendments thereto, where the 
decedent, at the time of his decease, was a resident of this state. The amount 
of said estate tax shall be equal to the extent, if any, of the excess of the 
credit of not exceeding eighty per cent (80%), allowable under said United 
States Revenue Act, over the aggregate amount of all estates, inheritance, 
transfer, legacy and succession taxes paid to any state or territory or 
the District of Columbia, in respect to any property in the estate of 
said decedent. Provided, that such estate tax hereby imposed shall in 
no case exceed the extent to which its payments will effect a saving or 
diminution in the amount of the United States estate tax payable by, or 
out of the estate of the decedent, had subdivisions (a) to (h) not been 
enacted. The tax imposed herein shall be collected by the several county 
treasurers or the state treasurer and distributed as hereafter provided. 


(b) When payable. The estate tax shall be payable to the county 
treasurer of the county in which such estate is being probated at the 
same time, or times, at which the United States tax is payable and shall 
bear interest, if any, at the same rate and for the same period as such 
United States tax. 


(ce) Liability. Administrators, executors, trustees and grantees under 
a conveyance, made during the grantor’s life and taxable hereunder, shall 
be liable for such taxes with interest, until the same have been paid. 


(d) Lien. Said taxes and interest shall be, and remain, a lien on the 
property subject to the taxes until the same are paid. 

(e) Extension of time. The district court of the county in which 
such estate is being probated may, for cause shown, extend the time of 
payment of said tax whenever the circumstances of the case require. 

(f) Dupleate returns. It shall be the duty of the legal representative 
of the estate of any decedent, who was a resident of this state at the time 
of his death and whose estate may be subject to the payment of a United 
States estate tax, to file duplicates of the United States estate tax returns 
with the district court of the county in which such estate is being probated. 
He shall also file with such court a certificate or other evidence from the 
bureau of internal revenue showing the amount of the United States estate 
tax as computed by that department. The district court shall hear all 
parties desiring to be heard with respect to the amount of state estate 
tax and shall enter an order determining such tax and the amount thereof 
so due and payable. Any person in interest aggrieved by such determina- 
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tion shall have the same right of rehearing and appeal as is now provided 
for in the determination of inheritance taxes. 


(¢) Intent of subdivisions (a) to (h). It is hereby declared to be the 
intent and purpose of subdivisions (a) to (h) to obtain for this state the 
benefit of the credit allowed under the provisions of said United States 
Revenue Act, to the extent that this state may be entitled by the provisions 
of said act, by imposing additional taxes and the same shall be liberally 
construed to effect this purpose. 

(h) Provisions applicable. The provisions of sections 91-4401 to 
91-4456, inclusive, relating to the tax on inheritances and transfers, shall 
apply to the taxes imposed by subdivisions (a) to (h), in so far as the 


same are applicable and not in conflict with the provisions hereof. 


History: En. Sec. 2, Ch. 48, Ex. L. 
1933. 


Compiler’s Notes 


Section 91-4424, contained in the refer- 
ence referred to in subdivision (h) of this 
section, was repealed by Sec. 4, Ch. 50, 
Laws 1947. Section 91-4434 was repealed 
by See. 1, Ch. 100, Laws 1955. 

The United States Revenue Act of 1926, 
referred to in subdivision (a) of this 
section, was repealed and re-enacted by 
the Internal Revenue Code of 1939. The 
Internal Revenue Code of 1939 was re- 
pealed and re-enacted by the Internal 
Revenue Code of 1954. Provisions of the 
Internal Revenue Code, relating to estate 
tax, will be found in the United States 
Code, Title 26, sees. 2001 to 2207, 6018, 


6211-6215, 6324, 6501, 6601, 6861, 6871, 
7404, 7851, 


Duty of Administrator to Withhold Tax 
from Other Property 


Section 91-4417 indicates that the ad- 
ministrator’s liability is only for the tax 
on property passing, or which should pass, 
through his hands, or at most property 
impressed with a tax lien which he might 
seize and sell, but if he has in possession 
other property passing to the beneficiary 
who secures the particular property which 
passed under subsection (¢c), he would be 
liable for the tax thereon because the tax 
of the transferee may be charged against 
the distributive share. In re Powell’s Es- 
tate, 110 M 213, 218, 101 P 2d 54, 128 ALR 
116. 


91-4412. Credit allowance on inheritance taxes paid by resident dece- 
dents to other states. The tax imposed by sections 91-4401 to 91-4411 shall, 
as to a resident of the state of Montana who died domiciled in Montana, be 
credited with the amount of any valid inheritance, estate, legacy or succes- 
sion taxes actually paid to any state or territory of the United States (other 
than the state of Montana), or to the District of Columbia. Provided, how- 
ever, that the amount to be so credited shall in no event exceed that amount 
which the resident decedent was taxed on that property in Montana. 

History: En. Sec. 1, Ch. 236, L. 1943. 


91-4413. Exemption of intangible personal property of nonresident 
decedents, when. The tax imposed by sections 91-4401 to 91-4411, 91-4421 
and 91-4425 in respect of personal property, except tangible personal 
property having an actual situs in this state, shall not be payable: 

(1) If the decedent is a resident of a state or territory of the United 
States which at the time of the transfer did not impose a transfer tax or 
death tax of any character in respect of personal property of residents of 
this state, except tangible personal property having an actual situs in that 
state or territory; or 

(2) If the laws of the state or territory of residence of the nonresident 
decedent at the time of the transfer contained a reciprocal provision under 
which nonresidents of that state were exempted from transfer tax or death 
taxes of every character in respect of personal property, except tangible 
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personal property having an actual situs in that state, providing the state 
or territory of residence of such nonresident decedent allowed a similar 


exemption to residents of this state. 
History: En. Sec. 1, Ch. 3, L. 1945. 


Character of Property at Death 


It is the character of the property at 
death that determines whether it is real 
or personal property and whether it is sub- 
ject to a transfer tax. In re Briebach’s 
Estate, 132 M 437, 318 P 2d 223, 225. 


Contracts for Sale of Real Estate 


Decedent had been a resident of Mon- 
tana but had moved to California where 
he resided at the time of his death. Dur- 
ing his lifetime he contracted to sell land 
in Montana. At the time of his death 
there remained due unpaid balances. De- 
cedent left a will devising and bequeath- 
ing all of his property to his wife. Rights 


Partnership Property 


When partnership is settled and the 
debts are paid, the real estate of the part- 
nership retains its character as such and 
is not tax exempt as intangible property. 
In re Perry’s Estate, 121 M 280, 192 P 2d 
532, 537. 

As to personal property of a partner- 
ship, only so much thereof as is necessary 
to discharge the duties imposed on the 
survivor passes to him and the balance 
of the partnership property should be di- 
vided between the surviving partners and 
the heirs of the deceased partner, which 
retains its character as tangible property 
and is not tax-exempt. In re Perry’s Es- 
tate, 121 M 280, 192 P 2d 532, 538. 


passing to widow under the contracts were References 
properly excluded from the gross value of In re Maher’s Estate, 140 M 476, 373 P 
the estate subject to an inheritance tax oq 520, 521. 


under this section. In re Briebach’s Es- 
tate, 182 M 437, 318 P 2d 223, 225. 


91-4414, (10400.4) Exemptions from first $25,000. The following ex- 
emptions from the tax are hereby allowed, the exemption allowed to each 
person, institution, association, corporation and body politic to be taken 
out of the first twenty-five thousand dollars passing by any such trans- 
fer to such person, institution, association, corporation or body politic: 


(1) Transfers totally exempt. All property transferred to the state or 
any of its institutions, or to municipal corporations within the state for 
strictly county, city, town, or municipal purposes, shall be exempt. All 
property transferred to any society, corporation, institution, or association, 
in trust or otherwise, or to any foundation or trust, organized and operated 
exclusively for religious, charitable, scientific, literary, or educational 
purposes, no part of the net earnings of which inures to the benefit of 
any private stockholder or individual, and no substantial part of the ac- 
tivities of which is carrying on propaganda or otherwise attempting to 
influence legislation, shall be exempt, if any of the following conditions 
is present: 

(a) The society, corporation, institution, foundation, trust, or assocla- 
tion is organized solely for religious, charitable, scientific, literary, or 
educational purposes under the laws of this state or of the United States; 

(b) The property transferred is limited for use within this state; 

(c) In the event that the society, corporation, institution, foundation, 
trust, or association is organized or existing under the laws of another 
state of the United States or of a foreign state or country, at the date 
of the decedent’s death any one of the following conditions existed: 

(i) The other state, foreign state, or foreign country did not impose 

a legacy, succession, or death tax of any character in respect to property 

transferred to a similar society, corporation, institution, foundation, 

trust, or association organized or existing under the laws of this state ; 
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(ii) The laws of the other state, foreign state, or foreign country 
contained a reciprocal provision under which property transferred to a 
similar society, institution, foundation, trust, or association organized 
or existing under the laws of another state of the United States or 
foreign state or country was exempt from legacy, succession or death 
taxes of every character, if the other state of the United States or 
foreign state or country allowed a similar exemption in respect to 
property transferred to a similar society, institution, foundation, trust, 
or association organized or existing under the laws of another state of 
the United States or foreign state or country ; 

(iii) The society, corporation, institution, foundation, trust, or 
association owns or operates a hospital for crippled children within 
the United States, primarily practicing orthopedics, to which crippled 
or afflicted children from the state of Montana are, without diserimina- 
tion, gratuitously admitted and treated and the property transferred is 
limited for use at such hospital. 


(2) $17,500; $5,000; $2,000 exempt, when. Property of the clear value 
of seventeen thousand five hundred dollars, transferred to the wife, or five 
thousand dollars transferred to the husband of the decedent, and two thou- 
sand dollars transferred to each of the other persons described in the first 
subdivision of section 91-4409 shall be exempt. Such exemption to the 
widow shall include all her statutory dower and other allowances. Any 
child of the decedent shall be entitled to credit for so much of the tax 
paid by the widow as applied to any property which shall thereafter be 
transferred by or from such widow to any such child, provided the widow 
does not survive said decedent to exceed ten years. 

(3) $500 exempt, when. Property of the clear value of five hundred dol- 
lars transferred to each of the persons described in the second subdivision 
of section 91-4409 shall be exempt. 

(4) Property without the state exempt, when. No tax shall be imposed 
upon any tangible personal property of a resident decedent when such prop- 
erty is located without this state, and when the transfer of such property 
is subject to an inheritance or transfer tax in the state where located 
and which tax has actually been paid, secured or guaranteed, provided 
such property is not without this state temporarily nor for the sole pur- 
pose of deposit or safekeeping; and provided the laws of the state where 
such property is located allow a like exemption in relation to such property 
left by a resident of that state and located in this state. 


History: En. Sec. 4, Ch. 65, L. 1923; 
amd. Sec. 1, Ch. 105, L. 1953; amd. Sec. 1, 
Ch. 218, L. 1963. 


Exemptions 


Inheritance tax law is a full and com- 
plete plan without reference to other stat- 
utes as to persons taxable, exemptions, 
and all other essentials, and declaration 
that exemption “shall inelude all her stat- 
utory dower and other allowances” ex- 
cludes all other deductions or exemptions; 
taxation is the rule and exemption is the 
exception, and burden of proof is on the 
one claiming exemption. In re Wilson’s 


Estate, 102 M 178, 196, 56 P 2d 733, 105 
ALR 367. 


Widow’s 
Allowance 

Under subsection (2) of this section 
the $17,500 exemption allowed the widow 
of decedent is all she is allowed to take 
tax-free, and court was in error in fixing 
the inheritance tax due from an estate by 
allowing a deduction paid for the widow’s 
allowance from the gross value of the 
estate. In re Wilson’s Estate, 102 M 178, 
192, 56 P 2d 733, 105 ALR 367. 


$17,500 Exemption Includes 
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Collateral References 


Taxation©—872-876. 
85 C.J.S. Taxation § 1157 et seq. 


91-4415. (10400.5) When payment due—lien of tax—liability for pay- 
ment—place of payment—receipts—receipt or bond required before final 
accounting allowed. All taxes imposed by this act shall be due and payable 
at the time of the death of the decedent, except as hereinafter provided; 
and every such tax shall be and remain a lien upon the property trans- 
ferred for a period of ten years from the time of the death of the 
decedent unless sooner paid, and the person to whom the property is trans- 
ferred and the administrators, executors, and trustees of every estate so 
transferred shall be personally hable for such tax until its payment. 


The tax shall be paid to the state treasurer or to the treasurer of the 
county in which the district court is situated having jurisdiction as herein 
provided, and if paid to the county treasurer said treasurer shall make 
triplicate receipts of such payment, one of which he shall immediately send 
to the state treasurer, whose duty it shall be to charge the county treasurer 
so receiving the tax, with the amount thereof, and the other receipt shall 
be delivered to the executor, administrator, or trustee, whereupon it shall 
be a proper voucher in the settlement of his accounts. One he shall keep 
on file in his office. 


No executor, administrator, or trustee shall be entitled to a final account- 
ing of an estate, in settlement of which a tax is due under the provisions 
of this act, unless he shall produce such receipt or a certified copy thereof 
or unless a bond shall have been filed as prescribed by section 91-4419. 


28 Am. Jur. 99, Inheritance, Estate, Sue- 
cession, and Gift Taxes, § 190 et seq. 


History: En. Sec. 5, Ch. 65, L. 1923; 
amd. Sec. 1, Ch. 16, L. 1951. 


Personal Liability of Executors and Ad- 
ministrators 


This section, with reference to personal 
liability of administrators, executors and 
trustees of estates, for inheritance taxes 
until payment, is intended to mean per- 
sonal liability only for the tax on property 
passing, or which should pass, through the 
hands of such officers, or at most prop- 
erty impressed with a tax lien, which they 
might seize and sell in the same manner 


debts under section 91-4417. In re Powell’s 
Estate, 110 M 213, 216, 101 P 2d 54, 128 
ATLRaI16. 


References 

In re Clark’s Estate, 105 M 401, 412, 74 
P 2d 401, 114 ALR 496; In re Walker’s 
Estate, 111 M 66, 72, 106 P 2d 341. 


Collateral References 

Taxation€902, 903. 

85 C.J.S. Taxation §§ 1216, 1220. 

28 Am. Jur. 140, Inheritance, Estate, 
Succession, and Gift Taxes, § 286 et seq. 


as they may do for the payment of estate 


91-4416. (10400.6) Discount—interest. If such tax is paid within 
eighteen months from the accruing thereof, a discount of five per cent shall 
be allowed and deducted therefrom. If such tax is not paid within eighteen 
months from the accruing thereof, interest shall be charged and collected 
thereon at the rate of ten per cent per annum from the time the tax 
accrued; unless by reason of claims made upon the estate, necessary litiga- 
tion or other unavoidable cause of delay, such tax shall not be determined 
and paid as herein provided, in which case interest at the rate of six 
per cent shall be charged upon such tax from the acerual thereof until 
the cause of such delay is removed, after which ten per cent shall be 
charged, provided that litigation to defeat the payment of the tax shall 
not be considered necessary litigation. In all cases when a bond shall be 
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given under the provisions of section 91-4419, interest shall be charged 
at the rate of six per cent after one year from the date of death, until the 


date of payment thereof. 
History: En. Sec. 6, Ch. 65, L. 1923. 


Construction Relating to Ten Per Cent 
Interest 


Provision to exact ten per cent interest 
if inheritance tax not paid within eighteen 
months unless necessary litigation or other 
unavoidable delay intervene in which case 
it shall be six per cent “provided that liti- 
gation to defeat the payment of the tax 
shall not be considered necessary litiga- 
tion,” is not open to construction that 
ten per cent shall apply to all litigation, 
whether justified or successful or not, pur- 
pose being to prevent unjustified delay by 


Postponement of Payment Due to Liti- 
gation 


Where litigation over the payment of 
an inheritance tax is conducted in good 
faith and plaintiff is even only partially 
successful, the interest payable on the 
amount due is only six per cent, not ten 
per cent. (See In re Clark’s Estate, 105 M 
401, 74 P 2d 401, 114 ALR 496.) State ex 
rel. Blankenbaker v. District Court, 109 
M 331, 335, 96 P 2d 936, overruled on 
another point, 126 M 489, 511, 255 P 2d 
693. 


Collateral References 


unnecessary litigation. In re Clark’s Es- 
tate, 105 M 401, 431, 74 P 2d 401, 114 ALR 
496, 


28 Am. Jur. 141, Inheritance, Estate, 
Succession, and Gift Taxes, § 292. 


91-4417. (10400.7) Powers of representative in collection and payment 
of tax—collection from legatees or distributees. Every executor, adminis- 
trator or trustee shall have full power to sell so much of the property of the 
decedent as will enable him to pay such tax in the same manner as he might 
be entitled by law to do for the payment of the debts of the testator or 
intestate. Any such administrator, executor, or trustee, having in charge 
or in trust any legacy or property for distribution, subject to such tax, 
shall deduct the tax therefrom; and within thirty days therefrom shall 
pay over the same to the county treasurer, as herein provided. If such 
legacy or property be not in money, he shall collect the tax thereon upon 
the appraised value thereof, from the person entitled thereto. He shall 
not deliver or be compelled to deliver any specific legacy or property 
subject to tax under this law, to any person until he shall have collected 
the tax thereon. If any such legacy shall be charged upon or payable out 
of real property, the heir or devisee shall deduct such tax therefrom and 
pay it to the administrator, executor, or trustee, and the tax shall remain 
a lien or charge on such real property until paid, and the payment thereof 
shall be enforced by the executor, administrator, or trustee in the same 
manner that payment of the legacy might be enforced, or by the attorney 
general under section 91-4440. If any such legacy shall be given in 
money to any such person for a limited period, the administrator, executor, 
or trustee shall retain the tax upon the whole amount, but if it be not 
in money, he shall make application to the court having jurisdiction of 
an accounting by him to make an apportionment if the case require it, 
of the sum to be paid into the hands of such legatees, and for such further 
order relative thereto as the case may require. 


History: En. Sec. 7, Ch. 65, L. 1923. made to his nieces, neither of whom was 
an heir at law or entitled to share in the 


Administrator Not Personally Liable for estate remaining, and the payments were 


Tax on Insurance Paid Direct 


Where a decedent had entered into an 
annuity contract with an insurance com- 
pany under which it was agreed that 
upon his death the payments should be 


so made, the administrator could not be 
held personally liable for the tax on such 
amounts, since he never came into posses- 
sion of them and could not deduct the 
amount of the tax from the distributive 
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shares of the heirs at law. In re Powell’s 
Estate, 110 M 213, 219, 101 P 2d 54, 128 
ALR 116. 


Each Legacy Must Bear Own Proportion- 
ate Tax 


Under this statute, each specific share, 
interest or legacy passing upon the death 
of a decedent must bear its proportionate 
part of the tax, and the share of one bene- 
ficiary cannot be used to pay the tax 
charged against that of another. In re 
Powell’s Estate, 110 M 213, 219, 101 P 
2d 54, 128 ALR 116. 


Personal Liability Limited to Possibility 
to Enforce Payment 


The provisions of this section, giving to 
executors and administrators power to sell 


91-4418 


taxes, indicate strongly that the legisla- 
ture contemplated that such officers should 
be liable personally only in those eases 
where it was reasonably possible for them, 
as an incident of their duties in their 
official capacity, to enforce the payment 
of the tax from the beneficiaries upon 
whose right to sueceed to the property the 
tax is based. In re Powell’s Estate, 110 
M 213, 219, 101 P 2d 54, 128 ALR 116. 


Collateral References 

Executors and Administrators€110, 137, 
272. 

33 C.J.S. Executors and Administrators 
§§ 235, 269, 270, 272, 296; 34 C.J.S. Execu- 
tors and Administrators §§ 368, 479, 480. 

28 Am. Jur. 140, Inheritance, Estate, 
Succession, and Gift Taxes, § 286 et seq. 


property of estates to pay inheritance 


91-4418. (10400.8) Refunding of tax—when authorized—manner of 
refunding—advance payment of tax for relief from penalty and interest. 
If any debt shall be proved against the estate of the decedent, after the 
payment of any legacy or distributive share thereof, from which any such 
tax has been deducted, or upon which it has been paid by the person 
entitled to such legacy or distributive share and such person is required 
by the order of the district court having jurisdiction of the tax so deducted 
or paid, to refund the amount of such debts or any part thereof, an 
equitable proportion thereof shall be repaid to such person by the executor, 
administrator or trustee, if the said tax has not been paid to the county 
treasurer or state treasurer, or by them, in the proper proportionate shares, 
if it has been so paid. 

Any person from whom such tax is or may be due may make an esti- 
mate of and pay the same to the clerk of court, who shall receipt therefor, 
at any time before the same is determined by the court, and shall thereupon 
be relieved from any interest or penalty upon the amount so paid in the 
same manner as if the tax were then determined. The money shall be paid 
to the clerk of the district court who must deposit same with the county 
treasurer for eredit to the clerk of the district court’s deposit or trust 
fund until the correct amount of the tax has been determined. As soon as the 
correct amount of inheritance tax has been determined, any excess so paid 
shall be refunded to the person so paying or entitled thereto by such clerk 
of court out of said trust fund, and the county treasurer shall receipt 
for the amount of the inheritance tax so determined by the court. 


History: En. Sec. 8, Ch. 65, L. 1923; 
amd. Sec. 1, Ch. 47, L. 1935; amd. Sec. 7, 
Ch. 126, L. 1963. 


Collateral References 


TaxationG—904. 

85 C.J.S. Taxation § 1222. 

28 Am. Jur. 144, Inheritance, Estate, 
Succession, and Gift Taxes, § 302 et seq. 


Constitutionality of statutes providing 
for refund of taxes illegal or erroneously 
exacted. 98 ALR 284. 

Permissive or mandatory character of 


legislation providing for refund of taxes 
illegally assessed or collected. 103 ALR 
817. 

Right to amend claim for refund of 
taxes after time for filing has expired. 
113 ALR 1291. 

Assignability of claim for tax refund, 
and rights of assignee in respect thereof. 
134 ALR 1202. 

Right to interest on estate or inherit- 
ance tax refund or credit in absence of 
specific controlling statute. 88 ALR 2d 
825, 827, 835, 845. 
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91-4419. (10400.9) Bond for deferred payment of tax. Any beneficiary 
of any property chargeable with a tax under this act, and any executors, 
administrators and trustees thereof, may elect, within eighteen months from 
the date of the death of decedent or transfer thereof as herein provided, 
not to pay such tax until the person or persons beneficially interested 
therein shall come into the actual possession or enjoyment thereof. The 
person or persons so electing shall give a bond to the state in a penalty of 
three times the amount of any such tax, with such sureties as the district 
court of the proper county or the state board of equalization, as the case 
may be, may approve, conditioned for the payment of such tax and in- 
terest thereon, at such time or period as the person or persons beneficially 
interested therein may come into the actual possession or enjoyment of 
such property, which bond shall be filed in the district court, or in the 
office of the state treasurer as the case may be. Such bond must be 
executed and filed and a full return of such property upon oath made to 
the district court within eighteen months from the date of the death of 
decedent or transfer as herein provided, and such bond must be renewed 
every five years, and said deferred tax shall bear interest at six per cent 
per annum after such eighteen months. 

History: En. Sec. 9, Ch. 65, L. 1923. References 


In re Powell’s Estate, 110 M 213, 222, 
101 P 2d 54, 128 ALR 116. 


91-4420. (10400.10) Bequests to executors or trustees—when taxable. 
If a testator bequeaths property to one or more executors or trustees in lieu 
of their commissions or allowances, or makes them his legatees to an 
amount exceeding the commissions or allowances prescribed by law for an 
executor or trustee, the excess in value of the property so bequeathed, above 
the amount of commissions or allowances prescribed by law in similar cases, 
shall be taxable by this act. 

History: En. Sec. 10, Ch. 65, L. 1923. 


91-4421. (10400.11) Payment of tax on transfer of securities by for- 
eign representative—duty of holder of securities or assets of nonresident 
decedent—apportionment of deductions—information to be given board of 
equalization—amount of tax to be retained on delivery of assets—pen- 
alties. (1) If a foreign executor, administrator, or trustee shall assign 
or transfer any stocks, bonds, mortgages, or other securities, in this state, 
or within the jurisdiction of this state, standing in the name of a decedent 
or in trust for a decedent, lable to any such tax, the tax shall be paid to 
the treasurer of the proper county or the state treasurer on the transfer 
thereof; otherwise the corporation permitting such transfer shall become 
liable to pay such tax. 

(2) No safe deposit company, bank, or other institution, person or 
persons, holding securities or assets of a nonresident decedent, nor any 
corporation organized under the laws of this state, in which a nonresident 
decedent held stock, bonds, mortgages, or other securities, at his decease, 
shall deliver or transfer the same to the executors, administrators or legal 
representatives of said decedent, or upon their order or request, unless 
notice of the time and place of such intended transfer be served upon the 
state board of equalization at least ten (10) days prior to the said transfer ; 
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nor shall any such safe deposit company, bank, or other institution, per- 
son or persons, nor any corporation, deliver or transfer any securities or 
assets of the estate of a nonresident decedent without retaining a suf- 
ficient portion or amount thereof to pay any tax which may thereafter be 
assessed on account of the transfer of such securities or assets under the 
provisions of the inheritance tax laws, without an order from the proper 
eourt authorizing such transfer; and it shall be lawful for the state board 
of equalization, personally or by representative, to examine said securities 
or assets at any time before such delivery or transfer. Failure to serve 
such notice or to allow such examination or to retain a sufficient portion 
or amount to pay such tax as herein provided, shall render said safe de- 
posit company, trust company, bank, or other institution, person or per- 
sons, or such corporation, liable to the payment of the tax due upon said 
securities or assets in pursuance of the provisions of the inheritance tax 
laws. The state board of equalization may issue a certificate authorizing 
the transfer of any such stock, securities or assets whenever it appears 
to the satisfaction of the said board that no tax is due thereon; provided, 
however, that the foregoing provisions shall not apply to shares of stock in 
any Montana corporation held by a nonresident of Montana at the time of 
his death whose death occurred on or after January 30, 1945, and who was 
at the time of his death domiciled in any other district or state of the 
United States, provided reciprocal rights are granted by such district or 
state of domicile similar to section 91-4413, and in such event this subsec- 
tion (2) shall not apply to the transfer of stocks, bonds, mortgages or other 
securities exempt from taxation under the provisions of section 91-4413, 
and a Montana corporation, or its agent, may transfer stocks, bonds, mort- 
gages and other securities without any liability for the tax imposed under 
the provisions of the inheritance tax laws where there are reciprocal rights 
as set forth in section 91-4413, and in such event no application for consent 
to transfer such stock need be made to the state board of equalization of 
the state of Montana, and the corporation, or its duly authorized transfer 
agent may transfer such shares of stock upon its books without any such 
application or consent to transfer. 


(3) Whenever a tax may be due from the estate, or the beneficiaries 
therein, of any resident or nonresident decedent upon the transfer of any 
property, when the property or the estate left by such decedent is partly 
within and partly without this state, or upon any stocks, bonds, mortgages, 
or other securities representing property or estate partly within and partly 
without this state, any beneficiary of such estate shall be entitled to deduct 
only his proper proportion of that portion of the total debts and expenses 
of administration which the gross estate in Montana or within its jurisdic- 
tion bears to the gross estate both within and without this state, but no 
deduction shall be made for any federal estate, inheritance, succession or 
transfer taxes paid to the United States. As to his Montana exemption, 
each beneficiary shall be entitled to deduct only that portion represented 
by the ratio between his interest in the property in this state or within 
its jurisdiction and his interest in the entire estate. 


(4) The state board of equalization shall require such reports and in- 
formation and shall make such orders, rules, and regulations as 1t may 
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deem necessary to enable the said board to secure the necessary information 
from domestic corporations, and to ascertain the amount of and collect 
such tax; and no holding company or other corporation subject to the pro- 
visions of this section shall deliver or transfer any such stocks, bonds, 
mortgages, or other securities of a Montana corporation without retaining 
a sufficient portion thereof to pay any tax which may thereafter be as- 
sessed under the provisions of this act on account of such transfer, except 
upon order of the proper court or a certificate of consent of the state 
board of equalization. 

(5) Any corporation or holding company violating the provisions of 
this section shall be liable to the state for the amount of the tax together 
with a penalty of ten per centum (10%) thereof. 


History: En. Sec. 11, Ch. 65, L. 1923; 
amd. Sec. 2, Ch. 150, L. 1925; amd. Sec. 2, 
Ch. 105, L. 1927; amd. Sec. 1, Ch. 130, L. 
1929; amd. Sec. 1, Ch. 62, L. 1953. 


Collateral References 


Taxation@—870, 889, 893, 895 (7), 903. 
85 C.J.S. Taxation §§ 1169, 1183, 1220. 


Succession tax on deposit in local bank 
belonging to estate of nonresident. 42 ALR 
363; 60 ALR 567; 65 ALR 1008; 72 ALR 
1310; 77 ALR 1411 and 139 ALR 1458. 

Succession tax at domicile of debtor or 
corporation as to corporate stock or bonds 
belonging to the estate of a nonresident. 
60 ALR 565; 65 ALR 1008; 72 ALR 1310; 
77 ALR 1411 and 139 ALR 1458. 


DECISIONS UNDER FORMER LAW 


Law Governing Federal Estate Tax De- 
duction 


Contention of the state that sections 91- 
4401 and 91-4421 are in pari materia and 
must be so construed that both may stand 
was not sustainable, the later act, section 
91-4401 (Laws 1935, ch. 186, sec. 1), im- 
pliedly repealing the earlier section 91- 
4421 (Laws 1929, ch. 130, sec. 1), that 
federal estate taxes paid shall be deducted 
in arriving at the clear market value of 
estates for inheritance tax purposes. In re 
Clark’s Estate, 105 M 401, 409, 74 P 2d 
401, 114 ALR 496. 


91-4422. 


Shares of Stock in a Foreign Corpora- 
tion Not Subject to Tax 


Under chapter 65, Laws 1923, providing 
for a tax on direct and collateral inher- 
itances, the state may not lawfully collect 
an inheritance tax upon the right of a 
nonresident legatee to succeed to shares 
of the capital stock of a foreign corpora- 
tion doing business in the state, be- 
queathed to him by a nonresident, where 
the certificates representing the stock are 
kept at the place of domicile of the tes- 
tator. State ex rel. Bankers’ Trust Co. v. 
Walker, 70 M 484, 491 et seq., 226 P 894. 


(10400.12) Retroactive nature of act. This act is hereby ex- 


pressly declared to be retroactive and shall apply to all estates where the 
decedent died on or after the first day of June, 1924, and which estates 
remain undistributed on the date when this act is passed and approved. 


History: En. Sec. 2, Ch. 130, L. 1929. 


91-4423. 


Collateral References 


TaxationG=86l. 
85 C.J.S. Taxation §§ 1133, 1137. 


(10400.138) Jurisdiction of district court—notice to state board 


required before hearing. The district court of every county of the state 
having jurisdiction to grant letters testamentary or of administration upon 
the estate of a decedent whose property is chargeable with any tax under 
the inheritance tax laws, or to appoint a trustee of such estate or any part 
thereof, or to give ancillary letters thereon, shall have jurisdiction to hear 
and determine all questions arising under the provisions of the inheritance 
tax laws, and to do any act in relation thereto authorized by law to be 
done by a district court in other matters or proceedings coming within its 
jurisdiction; and if two or more district courts shall be entitled to 
exercise any such jurisdiction, the district court first acquiring jurisdiction 
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hereunder, shall retain the same to the exclusion of every other district 
court. 

Before any decree determining inheritance tax in any estate shall be 
made by the court, the court shall require proof that due notice has been 
given to the state board of equalization before the hearing upon the petition 
to have inheritance tax determined, whether such hearing be at the time 
of the hearing on the final account or otherwise; and the court shall like- 
wise require proof that a copy of such petition has been given to the board 
not later than the time of giving the notice; and, before the time fixed in 
said notice, said board shall cause to be filed, with the clerk of the district 
court, a certificate signed by the board stating that the amount of the 
inheritance tax determined to be due the state of Montana as appearing 
in the report or petition, has been properly computed therein or, if no tax 
is due, such certificate shall so state; and, if the board shall object to the 
amount of the tax so computed, the board shall, before the time fixed for 
the hearing, file with the clerk of the court its written objections thereto, 
setting forth therein the nature of the objections. If neither such certificate 
nor objections shall have been filed at the time fixed for the hearing, it shall 
be conclusively presumed that the board concurs in the amount so computed. 


History: En. Sec. 12, Ch. 65, L. 1923; ministratorsC—314 (3); Taxation€—900 
amd. Sec. 3, Ch. 150, L. 1925; amd. Sec. 1, (5). 


Ch. 79; L. 1951. 21 C.J.S. Courts § 492; 34 C.J.S. Execu- 
tors and Administrators §§515, 518; 85 
Collateral References C.J.S. Taxation § 1192. 


Courts@—475 (14); Executors and Ad- 
91-4424, (10400.14) Repealed—Chapter 50, Laws of 1947. 


91-4425. (10400.15) Determination of tax due from estate of nonresi- 
dent decedent—application—appeals. (1) Any personal representative, 
trustee, heir, devisee or legatee of a nonresident decedent leaving no estate 
requiring administration in this state, desiring to transfer any stocks, bonds, 
mortgages or other securities, or other personal property in this state or 
within the jurisdiction of this state, may make application to the state board 
of equalization for the determination whether there is any tax due upon 
account of the transfer thereof, and the amount of any such tax, and 
such applicant shall furnish to the state board of equalization therewith, 
an affidavit setting forth a description and statement of the property 
owned by the decedent situated within this state, or within its jurisdiction 
at the time of his death, the true value of said property at the time of 
decedent’s death; a description and statement of the true value of all 
property owned by the decedent at the time of his death situated outside 
of this state, and without its jurisdiction; and containing a schedule or 
statement of all valid claims against the estate of the decedent, including 
the expenses of his last illness, funeral expenses and expenses of admin- 
istering his estate. Such applicant shall also, at the same time, furnish 
the state board of equalization with a certified copy of the last will of 
the decedent, in case he died testate, or an affidavit setting forth the 
names, ages, and residence of the heirs at law of decedent in case he died 
intestate, and the proportion of the entire estate of said decedent inherited 
by each of said persons, and the relation, if any, which each legatee, devisee, 
heir, or transferee sustained to the decedent, or person from whom the 
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transfer was made. Such affidavit shall be subscribed and sworn to by the 
personal representative of the decedent, or some other person having knowl- 
edge of the facts therein set forth. 


(2) The statement contained in any affidavits, statements or schedules 
as to values, or otherwise, shall not be binding upon the state board of 
equalization in case they believe the same to be erroneous or untrue. From 
the information so furnished them and such other information as they may 
be able to obtain with reference thereto, the state board of equalization 
shall, with reasonable diligence, proceed to ascertain and determine the 
amount of tax, if any, due under the provisions of this act, and notify 
the person making the application of the amount of the tax so ascertained 
and determined to be due; or in case there is no tax to be paid, the state 
board of equalization shall issue a consent to the transfer of the property so 
owned by the decedent. 


(3) Any person aggrieved by the determination of the state board of 
equalization in any matter herein provided for in this section may, within 
thirty (30) days thereafter, appeal to the district court of Lewis and 
Clark county, by serving on the state board of equalization a notice in 
writing setting forth his objections to such determination, and by filing 
such notice, after so serving the same, in the office of the clerk of such 
court, and thereupon, and within ten (10) days after the service of such 
notice on them the state board of equalization shall transmit full and 
complete copies of all original papers and records which have been filed 
with them in relation to such application, to the clerk of said district 
court, and thereupon the said district court shall have jurisdiction of such 
application and proceeding. Upon ten days’ notice given by either 
applicant or the state board of equalization, the matter may be brought 
on for hearing and determination by said court, either in term time or in 
vacation, at a general or special term of court, or at chambers, as may be 
directed by the order of the court. 


History: En. Sec. 12, Ch. 65, L. 1923; 
amd. Sec. 3, Ch. 150, L. 1925. 


Collateral References 


Succession tax at domicile of decedent 
as to personal property located elsewhere 
or the obligations of nonresidents or for- 
eign corporations. 42 ALR 327 and 86 
ALR 741. 

Succession tax at domicile of debtor as 
to credit belonging to the estate of a non- 
resident. 42 ALR 354; 60 ALR 565; 65 
ALR 1008; 72 ALR 13810; 77 ALR 1411 
and 139 ALR 1458. 

Succession tax on deposit in local bank 
belonging to estate of nonresident. 42 


91-4426. 


ALR 363; 60 ALR 567; 65 ALR 1008; 72 
ALR 1310 and 86 ALR 760. 

Succession tax in state or country in 
which. personal property (or evidence 
thereof), belonging to the estate of a non- 
resident decedent is found. 42 ALR 378 
and 86 ALR 760. 

Doctrine of equitable conversion as af- 
fecting succession tax as to real property 
situated in a state or country other than 
the domicile. 42 ALR 426. 

Succession tax at domicile of debtor or 
corporation as to corporate stock or bonds, 
belonging to the estate of a nonresident. 
60 ALR 565; 65 ALR 1008; 72 ALR 1310; 
77 ALR 1411 and 139 ALR 1458. 


(10400.16) Determination when application not made. When- 


ever any nonresident decedent, leaving no estate requiring administration in 
this state, shall leave any stocks, bonds, mortgages, or other securities, or 
other personal property within the state or within the jurisdiction thereof, 
and no personal representative, trustee, heir, devisee, or legatee of such 
nonresident decedent has made application to the state board of equalization 
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for the determination as to whether there is any tax due for the transfer 
thereof and the amount of such tax, if any, the state board of equalization 
upon such matter being called to its attention, shall make an order, and 
cause a copy thereof to be served upon the personal representative, trustee, 
heirs, devisees or legatees of such nonresident decedent, ordering and 
directing that a statement and return, under oath, containing the state- 
ments and information prescribed in section 91-4425, be filed with such 
board within sixty (60) days from the date of such order, or within such 
further time as the state board of equalization may grant therefor; and if 
such statement is not filed with the state board of equalization within 
such time the state board of equalization may then procure such infor- 
mation in any manner it may deem advisable. Upon the filing of such 
statement, or the procuring of such information by the state board of 
equalization in the event of a failure to file the same in compliance with 
such order, the state board of equalization shall proceed in the same 
manner as prescribed by section 91-4425, and all provisions thereof with 
reference to hearings and appeals shall be applicable thereto. 


History: En. Sec. 12, Ch. 65, L. 1923; Collateral References 
amd. Sec. 3, Ch. 150, L. 1925. TaxationCGC=892. 


85 C.J.S. Taxation § 1190. 


91-4427. (10400.17) Special appraiser. The district court, upon the 
application of any interested party, including the state board of equalization, 
shall appoint a competent person as special appraiser to fix the fair market 
value at the time of the transfer thereof of the property of persons whose 
estate shall be subject to the payment of any tax imposed by this act. 


History: En. Sec. 13, Ch. 65, L. 1923; Collateral References 
eareronces 85 C.J.S. Taxation § 1195. 
In re Walker’s Estate, 111 M 66, 72, 106 

Pood p41. 


91-4428. (10400.18) Duties, powers and compensation of appraisers. 
Every such appraiser shall forthwith give notice by mail to all persons 
known to have a claim or interest in the property to be appraised, including 
the state board of equalization, and to such persons as the district court may 
by order direct, of the time and place when he will appraise such property. 
He shall, at such time and place, appraise the same at its fair market 
value, as herein prescribed; and for that purpose the said appraiser is 
authorized to issue subpoenas and to compel the attendance of witnesses 
before him and to take the evidence of such witnesses under oath con- 
cerning such property and the value thereof; and he shall make report 
thereof and of such value in writing, to the said district court, together 
with the depositions of the witnesses examined, and such other facts in 
relation thereto and to the said matter as the said district court may order 
or require. Every appraiser shall be paid on the certificate of the district 
court at the rate of not to exceed ten dollars ($10.00) per day for every 
day actually and necessarily employed in such appraisal, and shall receive 
his actual and necessary traveling expenses, and witnesses shall be allowed 
the same fees as are allowed witnesses in civil actions in courts of record 
and the same shall be paid by the executor, administrator or trustee of 
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such estate in the same manner as provided for the payment of other 
administration expenses. 


History: En. Sec. 14, Ch. 65, L. 1923; References 
amd. Sec. 4, Ch. 150, L. 1925. In re Walker’s Estate, 111 M 66, 72, 106 
P 2d 341. 


91-4429. (10400.19) Hearing by the court. The report of the special 
appraiser shall be made in triplicate, and not less than ten (10) days before 
the hearing thereon one of said triplicates shall be filed in the office of the 
district court, one to the administrator or the executor, and the other 
shall be mailed to the state board of equalization. At the time and place 
of hearing the administration account the district court shall examine 
such report, and from the report and other proofs relating to any such 
estate shall forthwith determine the cash value of such estate and the 
amount of tax to which the same is lable; or, the district court without 
appointing such appraiser may at the time so fixed hear the evidence and 
determine the cash value of such estate and the amount of tax to which 
the same is liable. 


History: En. Sec. 15, Ch. 65, L. 1923; 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 
3, Ch. 141, L. 1927. 


91-4430. (10400.20) Notice of hearing. Notice of such hearing to de- 
termine the inheritance tax shall be given in the same manner and may be 
included in the notice of hearing the administration account, as provided by 
law. A copy of the application for exclusion of any property to avoid in- 
heritance tax thereon shall be given with notice of hearing thereof, and 
notice of any such hearing shall be mailed to the state board of equalization 
not less than fifteen (15) days before such hearing, upon notice forms pro- 
vided by said board and containing such information as it may require. 


History: En. Sec. 15, Ch. 65, L. 1923; 3, Ch. 141, L. 1927; amd. Sec. 1, Ch. 80, 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. lL. 1949. 


91-4431. (10400.21) Commissioner of insurance to value future estates, 
etc. The commissioner of insurance shall, on application of any district 
eourt or of the state board of equalization, determine the value of any such 
future or contingent estates, income, or interests therein limited, contingent, 
dependent, or determinable upon the life or lives of the person or persons 
in being, upon the facts contained in the district court’s finding and deter- 
mination and contained in such special appraiser’s report, and upon the 
facts certify the same to the district court or to the state board of equali- 
zation, and his certificate shall be presumptive evidence that the method 
of computation adopted therein is correct. 


History: En. Sec. 15, Ch. 65, L. 1923; 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 3, 
Ch. 141, L. 1927. 


91-4432. (10400.22) Appraisal at clear market value at time of death— 
time of appraisal—computing value of future interests. Whenever a trans- 
fer of property is made upon which there is, or in any contingency there 
may be, a tax imposed, such property shall be appraised at its clear market 
value existing at the date of death of the transferor, which appraisement 
shall be made as soon thereafter as practicable. The value of every future 
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or limited estate, income, interest, or annuity dependent upon any life or 
lives in being, shall be determined by the rule, method, and standard of 
mortality and value employed by the commissioner of insurance of the state 
of Montana, in ascertaining the value of policies of life insurance and 
annuities for the determination of liabilities of life insurance companies, 
except that the rate of interest for making such computation shall be five 
per cent (5%) per annum. The tax so determined shall be construed to be 
upon the transfer of a proportion of the principal or corpus of the estate 
equal to the present value of such future or limited estate, income, interest 
or annuity, and not upon any earnings or income of said property produced 
after death. Such tax shall be due and payable forthwith, except as other- 
wise provided in this act. This act is hereby declared to be retroactive and 
shall apply to all estates where the decedent died on or after the first day 
of June, 1945, and which estates remain undistributed on the date when 
this act is passed and approved. 


History: En. Sec. 15, Ch. 65, L. 1923; 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 
meu tel, Ty. 1927; amd. Secs. 1 and 2, 
Ch. 101, L. 1947. 


Widow’s Life Estate 


Decedent left a will giving wife residue 
and remainder of his property during the 
term of her natural life, provided she 
should remain his widow, with right to dis- 
pose of the same or any part thereof, for 
her use, support and maintenance, at her 
discretion. A following paragraph gave to 
his two daughters, in equal shares, the 
property referred to in the preceding para- 


widow never remarried and died within 
six months after death of testator. Net 
estate of taxable value of $99,022.61 passed 
under the paragraphs mentioned, of that 
amount court properly found that $18,- 
784.19 passed to the widow where amount 
was caleulated upon the basis of her life 
expectancy of 5.72 years. In re Bishir’s 
Estate, 132 M 558, 318 P 2d 576, 577. 

Collateral References 

Taxation€-896-898. 

85 C.J.S. Taxation §§ 1172-1174, 1176- 


1179, 1194. 
28 Am. Jur. 45, Inheritance, Estate, 


graph to come into possession thereof at 
the death or remarriage of the wife. The 

91-4433. (10400.23) Contingent encumbrances. In estimating the value 
of any estate or interest in property to the beneficial enjoyment or possession 
whereof there are persons or corporations presently entitled thereto, no 
allowance shall be made in respect of any contingent encumbrance thereon, 
nor in respect of any contingency upon the happening of which the estate 
or property or some part thereof, or interest therein, might be abridged, 
defeated or diminished; provided, however, that in the event of such 
encumbrance taking effect as an actual burden upon the interest of the 
beneficiary, or in the event of the abridgment, defeat, or diminution of 
such estate or property or interest therein as aforesaid, a return shall be 
made to the person properly entitled thereto of a proportionate amount 
of such tax in respect of the amount or value of the encumbrance when 
taking effect or so much as will reduce the same to the amount which 
would have been assessed in respect to the actual duration or extent of the 
estate or interest enjoyed. Such return of tax shall be made in the manner 
provided in section 91-4418. 


History: En. Sec. 15, Ch. 65, L. 1923; 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 3, 
Ch. 141, L. 1927. 


91-4434. (10400.24) Repealed—Chapter 100, Laws of 1996. 
Repeal amd. See. 5, Ch. 150, L. 1925; amd. See. 
This section (Sec. 15, Ch. 65, L. 1923; 3, Ch. 141, L. 1927), relating to inherit- 
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ance tax on property transferred subject minable by death, was repealed by See. 1, 
to any charge, estate or interest deter- Ch. 100, Laws 1955. 


91-4435. (10400.25) Tax payable forthwith on contingent estate. When 
property is transferred in trust or otherwise, and the rights, interests, or 
estates of the transferees are dependent upon contingencies or conditions 
whereby they may be wholly or in part created, defeated, extended or 
abridged, a tax shall be imposed upon such transfer at the lowest rate which, 
on the happening of any of the said contingencies or conditions, would be 
possible under the provisions of this act, and such tax so imposed shall 
be due and payable forthwith out of the property transferred; provided, 
however, that on the happening of any contingency or condition whereby 
the said property or any part thereof is transferred to a person or corpora- 
tion, which under the provisions of this act is required to pay a tax at a 
higher rate than the tax imposed, then such transferee shall pay the 
difference between the tax imposed and the tax at the higher rate, and 
the amount of such increased tax shall be enforced and collected as provided 
in this act. 


History: En. Sec. 15, Ch. 65, L. 1923; Collateral References 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 3, 28 Am. Jur. 46, Inheritance, Estate, Sue- 
Ch. 141, L. 1927. cession, and Gift Taxes, §§ 67, 68. 


91-4436. (10400.26) Postponed tax on undiminished value. Estates in 
expectancy which are contingent or defeasible, and in which proceedings for 
determination of the tax have not been taken, or where the taxation 
thereof has been held in abeyance, shall be appraised at their full undi- 
minished clear value when the person entitled thereto shall come into 
the beneficial enjoyment or possession thereof without diminution for or 
on account of any valuation theretofore made of the particular estates 
for purposes of taxation upon which said estates in expectancy may have 
been limited. Where an estate for life or for years can be divested by 
the act or omission of the legatee or devisee, it shall be taxed as if there 
were no possibility of such divesting. 


History: En. Sec. 15, Ch. 65, L. 1923; Collateral References 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 3, TaxationG>898. 


Ch. 141, L. 1927. 85 C.J.S. Taxation §§ 1177, 1178. 


91-4437. (10400.27) Order determining’ tax—contents. Upon the deter- 
mination by the district court of the value of any estate which is taxable 
under the inheritance tax laws, and of the tax to which it is liable, an order 
shall be entered by the court determining the same, which order shall include 
a statement of (a) the date of death of the decedent, (b) the gross value 
of the real and personal property of such estate, stating the principal 
items thereof, (c) the deductions therefrom allowed by the court, (d) 
the names and relationship of the persons entitled to receive the same, 
with the amount received by each, (e) the rates and amounts of inherit- 
ance tax for which each such person is liable, and the total amount of 
tax to be paid, (f) a statement of the amount of interest or penalty due, 
if any. Such order shall be substantially in the form prescribed by the 
state board of equalization. A copy of the same shall be delivered or 
mailed to the county treasurer, the state treasurer, the administrator or 
executor, and the state board of equalization, and no final judgment shall 
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be entered in such estates until due proof is filed with the court that such 
copies have been so delivered or mailed, and receipts are filed with such 
court showing the payment of all such taxes, or proof is filed showing 
that the bond authorized by section 91-4419 has been given. 


History: En. Sec. 15, Ch. 65, L. 1923; 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 3, 
Ch. 141, L. 1927. 


34 C.J.S. Executors and Administrators 
§§ 515, 517, 518; 85 C.J.S. Taxation §§ 1199, 
1200. 


Collateral References 


Executors and Administrators€=314 (3); 
TaxationG895 (3). 


91-4438. (10400.28) Rehearing within sixty days. The attorney general, 
state board of equalization, public administrator, county attorney, or any 
person dissatisfied with the appraisement or assessment and determination 
of such tax may apply for a rehearing thereof before the district court 
within sixty (60) days from the fixing, assessing and determination of the 
tax by the district court as herein provided on filing a written notice which 
shall state the grounds of the application for a rehearing. The rehearing 
shall be upon the records, proceedings, and proofs had and taken on the 
hearing as herein provided unless additional or newly discovered evidence 
be alleged therefor, and a new trial shall not be had or granted unless 
specially ordered by the district court. 


History: En. Sec. 15, Ch. 65, L. 1923; 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 3, 
Ch. 141, L. 1927. 


Filing of Motion for Rehearing Does 
Not Extend Time for Taking Appeal 


The filing and pendency of a motion for 
a rehearing and new trial of an order de- 
termining an inheritance tax does not ex- 
tend the time within which an appeal 
therefrom may be taken—sixty days after 
its entry, and if not taken within that 
time the appeal will be dismissed. In re 
Blankenbaker’s Estate, 108 M 383, 385, 91 
P 2d 401, explained in 126 M 489, 499, 
255 P 2d 693. 


Order Denying Rehearing or Reappraise- 
ment Not Appealable 


An appeal does not lie from an order 
denying a motion for a rehearing or re- 
appraisement or a new trial of the issues 
in a proceeding for the determination of 
an inheritance tax, the statutes not author- 
izing it. In re Blankenbaker’s Estate, 108 
M 383, 384, 91 P 2d 401, explained in 126 
M 489, 499, 503, 255 P 2d 693. 


91-4439. 


Supervisory Control 


The supreme court was without jurisdic- 
tion in State ex rel. Blankenbaker v. 
District Court, 109 M 331, 96 P 2d 936 to 
review the record of the proceedings on 
its writ of supervisory control since the 
relatrix had a clear and adequate remedy 
by appeal from the judgment and order 
fixing the tax which she was required to 
pay, all duly prescribed by written law, 
but she failed to avail herself of such 
remedy and the judgment and order be- 
came final and res adjudicata. Hence the 
opinion, decision and holding of this court 
in the case of State ex rel. Blankenbaker 
v. District Court, 109 M 331, 96 P 2d 936, 
are expressly disapproved and overruled. 
State ex rel. Reid v. District Court, 126 
M 489, 255 P 2d 693, 705. 


Collateral References 


Taxation€—900 (1). 
85 C.J.S. Taxation § 1204. 


(10400.29) Reappraisement in the district court within one 


year. Within one year after the entry of an order or decree of the district 
court determining the value of an estate and assessing the tax thereon, the 
attorney general or the state board of equalization may, if he (or they) 
believes that such appraisal, assessment, or determination has been erro- 
neously, fraudulently or collusively made, make application to the district 
judge for a reappraisal thereof. The district court to whom such appli- 
cation is made may thereupon appoint a competent person to reappraise 
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such estate. Such appraiser shall possess the powers, be subject to the 
duties, shall give the notice and receive the compensation provided by 
sections 91-4428 to 91-4439, inclusive. Such compensation shall be pay- 
able by the county treasurer out of any funds he may have on account 
of any tax imposed under the provisions of this act, upon the certificate 
of the district judge. The report of such appraiser shall be filed in the 
office of the clerk of the district court, and thereafter the same proceedings 
shall be taken and had by and before such district court as herein provided 
to be taken and had by and before the said court. The determination 
and assessment of such district court shall supersede the former determi- 
nation and assessment of such court, and shall be filed in the office of 
the county treasurer, state treasurer, and state board of equalization. 


History: En. Sec. 15, Ch. 65, L. 1923; Compiler’s Note 
amd. Sec. 5, Ch. 150, L. 1925; amd, Sec. 3, Section 91-4434, contained in the refer- 
Ch. 141, L. 1927. ence to sections 91-4428 to 91-4439 in this 
section, was repealed by Sec. 1, Ch. 100, 
Laws 1955. 


91-4440. (10400.30) Collection of unpaid taxes. If any county treasurer, 
state treasurer, or the state board of equalization shall have reason to believe 
that any tax is due and unpaid under the provisions of this act, after 
the refusal or neglect of any person liable therefor to pay the same, he 
or they, shall notify the attorney general in writing of such failure or 
neglect, and the attorney general, if he have probable cause to believe 
that such tax is due and unpaid, shall apply to the district court for a 
citation citing the person liable to pay such tax to appear before the court 
on the day specified, not more than three months from the date of such 
citation, and show cause why the tax should not be paid. The judge of 
the district court upon such application and whenever it shall appear to 
him that any such tax accruing under this act has not been paid as 
required by law, shall issue such citation, and the service of such citation 
and the time, manner and proof thereof, and the hearing and determination 
thereof, shall conform as near as may be to the provisions of the laws 
governing probate practice of this state, and whenever it shall appear that 
any such tax is due and payable, and the payment thereof cannot be 
enforced under the provisions of this act, in said district court, the person 
or corporation from whom the same is due is hereby made liable to the 
state for the amount of such tax, and it shall be the duty of the attorney 
general, in the name of the state, to sue for and enforce the collection 
of such tax, and it is made the duty of the county attorney of the county 
to appear for and act on behalf of any county treasurer, who shall be cited 
to appear before any district court under the provisions of this act. 

History: En. Sec. 16, Ch. 65, L. 1923. References 


In re Powell’s Estate, 110 M 213, 221, 


Evidence of Value 101 P 24 54, 128 ALR 116, 


Evidence that furniture was old and of 
little value may be admitted although no Collateral References 
answer or reply was filed to controvert the 28 Am. Jur. 140, Inheritance, Estate, 


verified affirmative allegations of the state gyecession. and Gift Taxes, § 286 et seq. 
since only those pleadings enumerated in ‘ 


the statute are necessary. In re Sebree’s Right of tax authority to proceed against 

Estate, 122 M 509, 206 P 2d 553, 555. beneficiary of estate for collection of in- 
heritance, succession, or estate tax. 144 
ALR 702. 
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91-4441. (10400.81) Special administration to determine tax—compen- 
sation. When no application for administration of the estate of any 
deceased person is made within six months after the demise of such person, 
and such estate appears to come under the provisions of the inheritance tax 
laws, or when administration has been completed without determining the 
tax, the public administrator of the proper county, or any person interested 
in such estate, may make application for such special or general administra- 
tion as may be necessary for the purpose of the adjustment and payment of 
such tax, if any, or if no tax is due, for an order determining that fact. In 
cases arising under this and the following section, the public administrator, 
if appointed such special administrator, shall be entitled in the discretion 
of the court to the fees allowed by law to administrators, or to other reason- 
able compensation, unless it be found that no tax is due. 


History: En. Sec. 17, Ch. 65, L. 1923. by filing inventory of property of deceased 


Termination of Joint Tenancy 


Petitioner in a petition to terminate a 
joint tenancy under section 91-4321 may do 
every act required by this statute (91-4401 
et seq.) including the filing of an inven- 
tory of all property of the deceased, and 
the making and filing of the required State 
Board Forms No. 2-F and 3-A reports, or 
the petitioning of the district court for 
exclusion of property from inheritance tax. 
State v. Rice, 134 M 265, 329 P 2d 451, 
454. 

Where petitioner seeks a determination 
of inheritance tax under section 91-4321 


and reports required by state board, if the 
state board believes that property subject 
to tax has not been reported, it may in its 
objections to the 3-A report, set forth the 
same, and the court will determine the 
matter at the hearing to determine the tax 
due. State v. Rice, 134 M 265, 329 P 2d 
451, 454. 


Collateral References 


Executors and Administrators©=3 (1), 
488. 

33 C.J.S. Executors and Administrators 
§5; 34 C.J.S. Executors and Administra- 
tors §§ 482, 498. 


91-4442. (10400.32) Special administration to determine tax where 
transfer made in contemplation of death. Where it appears that the estate 
of a deceased person subject to the inheritance tax laws was transferred in 
contemplation of the death of the grantor without the adjustment and pay- 
ment of the inheritance taxes and no application for such adjustment is made 
within six months after the demise of such grantor, the public administrator 
of the proper county shall notify the state board of equalization and on its 
order make application for and shall be entitled to such general or special 
administration as may be necessary for the purpose of the adjustment and 
payment of the inheritance taxes provided by law and shall administer such 
estate the same as other estates are administered as though such estate had 
not been transferred by the grantor. 


History: En. Sec. 17, Ch. 65, L. 1923. 33 C.J.S. Exeeutors and Administrators 


§ 43; 34 C.J.S. Executors and Administra- 


Collateral References tors §§ 1050-1053. 


Executors and Administrators€24. 


91-4443. (10400.33) Public administrator’s duty to investigate concern- 
ing tax—compensation. It shall be the duty of the public administrator, 
under the general supervision of the state board of equalization, and with 
the assistance of the county attorney, when required by the said board or 
district judge, to investigate the estates of deceased persons within his 
county and to appear for and act in behalf of the county and state in the 
district court in such estates as the court may in its discretion deem neces- 
sary, and for such services the public administrator shall be entitled to five 
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per cent of the gross inheritance tax as determined in each such estate, 
to be paid by the county treasurer out of the inheritance tax funds upon 
an order of the district judge, provided that the minimum fee for each 
such estate shall not be less than five dollars, and that it shall not exceed 
twenty-five dollars; but in cases of unusual difficulty, in estates of resident 
decedents, where the tax exceeds five hundred dollars, the district judge 
may allow the public administrator such additional compensation as he 
may deem just and reasonable. 
History: En. Sec. 17, Ch. 65, L. 1923. Collateral References 


TaxationG—905 (1), (38). 
85 C.J.S. Taxation §§ 1223, 1228. 


91-4444, (10400.34) State board of equalization to supervise inheritance 
tax. It shall be the duty of the state board of equalization to supervise the 
administration of, and to investigate and cause to be investigated the ad- 
ministration of the inheritance tax laws, and such particular estates to 
which the inheritance tax laws apply throughout the various counties of 
the state, and to cause to be made and filed in its office reports of such 
investigation together with specific information and facts as to particular 
estates that may seem to require special consideration and attention by 
the legal department of the state; but no information so acquired shall, 
in advance of legal action, be disclosed to anyone except proper officials 
and persons interested in such estate. 


History: En. Sec. 18, Ch. 65, L. 1923; Collateral References 
amd. Sec. 6, Ch. 150, L. 1925. TaxationG=892. 


85 C.J.S. Taxation § 1190. 


91-4445. (10400.35) Powers and duties of the board. The state board 
of equalization in the conduct of inheritance tax affairs, shall have the same 
and similar powers and authority for gathering information and making in- 
vestigations as is conferred by law on said board in the performance of its 
other duties. The said board shall biennially report to the governor and 
to the legislature at the opening of the sessions the general result of its 
labors and investigations in inheritance tax matters during the previous 
biennial period, together with specific reports of the several counties where 
the administration of the inheritance tax laws has been lax and unsatisfac- 
tory, with such recommendations for action thereon by the legislature as 
may be deemed advisable and proper. 


History: En. Sec. 18, Ch. 65, L. 1923; 
amd. Sec. 6, Ch. 150, L. 1925. 


91-4446. (10400.36) Powers and duties in nonresident estates. The 
state board of equalization shall also gather information and make investiga- 
tions and reports concerning the estates of nonresident decedents within the 
provisions of the inheritance tax laws, and shall especially investigate the 
probate and other records for such probable estates without the state and 
report thereon from time to time to the legal department of the state and 
to the proper district court for appropriate legal action, but no informa- 
tion so acquired shall, in advance of legal action, be disclosed to anyone 
except proper officials, and persons interested in such estate. 


History: En. Sec. 18, Ch. 65, L. 1923; 
amd. Sec. 6, Ch. 150, L. 1925. 
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91-4447. (10400.37) Duty of the legal department of state. It shall be 
the duty of the legal department of the state to carry out and enforce the 
recommendations and directions of the state board of equalization in all 
matters pertaining to the conduct of inheritance tax affairs; and in every 
estate in which the amount of inheritance tax collectible shall exceed or 
probably exceed the sum of one thousand dollars, there shall be no com- 
pounding, composition, or settlement of the taxes under the authority con- 
ferred by section 91-4451 or otherwise, until the state board of equalization 
shall have investigated such estate and made a report thereon, nor until 
the said board consents to such compounding, compromise, or settlement. 


History: En. Sec. 18, Ch. 65, L. 1923; 
amd. Sec. 6, Ch. 150, L. 1925. 


91-4448. (10400.38) Forms and blanks. The state board of equaliza- 
tion shall prescribe such forms and prepare such blanks as may be neces- 
sary in inheritance tax proceedings in the district courts of the state; and 
such blanks shall be printed at the expense of the state and furnished to 
the district court upon the request of the judge or clerk thereof. 


History: En. Sec. 18, Ch. 65, L. 1923; Collateral References 
amd. Sec. 6, Ch. 150, L. 1925. TaxationG=893. 


85 C.J.S. Taxation § 1190. 


91-4449, (10400.39) Duties of clerks of district courts. It shall be the 
duty of the clerk of the district court to furnish to the state board of equal- 
ization copies of such documents filed in connection with probate matters 
as said board may require. 


History: En. Sec. 18, Ch. 65, L. 1923; Collateral References 
amd. Sec. 6, Ch. 150, L. 1925. Clerks of Courts¢=67. 


14 C.J.S. Clerks of Courts § 38. 


91-4450. (10400.40) Quarterly report of county treasurer—payment of 
tax to state treasurer—interest on unpaid amounts. Each county treasurer 
shall make a report under oath to the state treasurer, on [or] prior to the 
5th days of January, April, July and October of each year, of all taxes 
received by him under the inheritance tax laws, up to the first day of each 
of said months, stating for what estate, by whom and when paid. Said report 
shall be made in duplicate, the original to be mailed to the state treasurer, 
and the duplicate to the state board of equalization. The form of such 
report may be prescribed by the state treasurer. He shall at the same 
time pay the state treasurer all the taxes received by him under the in- 
heritance tax laws and not previously paid into the state treasury, and 
for all such taxes collected by him and not paid into the state treasury 
within five days from the time herein required, he shall pay interest at the 
rate of ten per cent per annum. 


History: En. Sec. 19, Ch. 65, L. 1923; Collateral References 
amd. Sec. 7, Ch. 150, L. 1925. Counties¢=90. 


Compiler’s Note 20 C.J.S. Counties § 143. 


The compiler has inserted the bracketed 
word “or” in the first sentence. 
91-4451. (10400.41) Composition and compromise. The state board of 
equalization is authorized to enter into an agreement with the executor, ad- 
ministrator, or trustee of any estate in which remainders or expectant estates 
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have been of such a nature or so disposed and circumstanced that the taxes 
therein were held not presently payable or where the interests of the legatees 
or devisees are not ascertainable under the provisions of this act, or when- 
ever a tax is claimed on account of the transfer of any property of a non- 
resident decedent, and to compound such taxes upon such terms as may be 
deemed equitable and expedient and to grant discharges to said executors, 
administrators, or trustees upon the payment of the taxes provided for in 
such composition, provided, however, that no such composition shall be 
conclusive in favor of such executors, administrators, or trustees as against 
the interests of such cestui que trust as may possess either present rights 
of enjoyment or fixed, absolute, on indefeasible rights of future enjoy- 
ment, or of such as would possess such rights in the event of the immediate 
termination of particular estates, unless they consent thereto either person- 
ally when competent or by guardian. Composition or settlement made or 
effected under the provisions of this section shall be executed in triplicate 
and one copy shall be filed in the office of the clerk of the district court 
of the county in which the tax was paid; one copy to be delivered to the 
executors, administrators, or trustees, who shall be parties thereto, and 
one copy to be retained by said board. 
History: En. Sec. 20, Ch. 65, L. 1923. Collateral References 


TaxationG—899. 
85 C.J.S. Taxation § 1221. 


91-4452. (10400.42) Receipts, copies, recording. Any person shall be 
entitled to a receipt from the county treasurer of any county, or the state 
treasurer, or at his option to a copy of a receipt that may have been given 
by such county treasurer or state treasurer, for the payment of any 
tax under this act, under the official seal of such county treasurer, or state 
treasurer, which receipt shall designate upon whose estate such tax shall 
have been paid, by whom, and whether in full of such tax. Such receipt may 
be recorded in the office of the county recorder of the county in which such 
estate is situate in a book to be kept by him for that purpose, which shall 
be labeled “transfer tax.” 

History: En. Sec. 21, Ch. 65, L. 1923. Collateral References 


TaxationG—903. 
85 C.J.S. Taxation § 1220. 


91-4453. (10400.43) Definitions. The words “estate” and “property” 
as used in this act shall be taken to mean the real and personal property or 
interest therein passing or transferred to individual legatees, devisees, heirs, 
next of kin, grantees, donees, or vendees, and not as the property or interest 
therein of the decedent, grantor, donor, or vendor, and shall inelude all 
personal property within or without the state. The word “transfer” as used 
in this act shall be taken to include the passing of property or any interest 
therein, in possession or enjoyment, present or future, by inheritance, 
descent, devise, succession, bequest, grant, deed, bargain, sale, gift, or 
appointment in the manner herein preseribed to each individual or ecor- 
poration. The word “decedent” as used in this act shall include the testator, 
intestate, grantor, bargainor, vendor, or donor. “Intangible” or “intan- 
gible property” when used in this act without other qualifications, shall 
be taken to include all moneys, stocks, bonds, notes, securities and credits 
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of all kinds, secured or unsecured. The words “county treasurer,” “public 

administrator” and “county attorney,” as used in this act shall be taken 

to mean the treasurer, public administrator, and county attorney of the 

county in which the district court has jurisdiction of the proceedings. 
History: En. Sec. 22, Ch. 65, L. 1923. Collateral References 


TaxationG—858. 


Oe ated 85 C.J.S. Taxation § 1111 


The interest of a vendor in a contract 
to sell real estate is intangible property. 
In re Briebach’s Estate, 132 M 437, 318 
P 2d 223, 224, 


91-4454, (10400.45) Employment of assistants by board and fixing com- 
pensation. The state board of equalization may employ such other persons 
as experts and assistants as may be necessary to perform the duties that may 
be required of the board and fix their compensation. 

History: En. Sec. 24, Ch. 65, L. 1923. Collateral References 


TaxationG-446)4, 
84 C.J.S. Taxation § 501. 


91-4455. (10400.46) Hearings by board—witnesses—false testimony as 
perjury—compensation. Oaths to witnesses in any matter under the investi- 
gation or consideration of the state board of equalization may be adminis- 
tered by the secretary of the board or by any member thereof. In case any 
witness shall fail to obey any summons to appear before said board or shall 
refuse to testify or answer any material questions or to produce records, 
books, papers, or documents, when required to do so, such failure or refusal 
shall be reported to the attorney general, who shall thereupon institute pro- 
ceedings in the proper district court to compel obedience to any summons 
or order of the board or to punish witnesses for any such neglect or refusal. 
Any person who shall testify falsely in any material manner under the 
consideration of the said board shall be guilty of and punished for perjury. 
In the discretion of the said board, officers who serve summons or sub- 
poenas, and witnesses attending, shall receive like compensation as officers 
and witnesses in the district court. 


History: En. Sec. 25, Ch. 65, L. 1923. 70 C.J.S. Perjury § 23; 84 C.J.S. Taxa- 
tion § 503; 97 C.J.S. Witnesses §§ 5, 27. 
Collateral References 


Perjury€=7; Taxation€—893; Witnesses 
21. 


91-4456. (10400.47) Repealing clause—effect of repeal. Sections 10377 
to 10400, both inclusive, of the Revised Codes of Montana, 1921, and all 
other acts and parts of acts in conflict herewith are hereby repealed, pro- 
vided, however, that such repeal shall not in any wise affect any suit, prose- 
eution or proceeding pending at the time this act shall take effect, or any 
right which the state of Montana may have at the time of the taking effect 
of this act to claim a tax upon any property, or from any person, under the 
provisions of any of the sections or acts hereby repealed or under any 
prior laws repealed by such acts and which rights were reserved therein, 
for which no proceeding has been commenced to collect any tax arising 
thereunder, and where no proceeding has been commenced to collect any 
such tax the procedure to collect the same shall conform to the provisions 
hereof, and such repeal shall not affect any appeal or right of appeal in 
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any suit now pending, or any order or orders fixing or determining the 
amount of any tax or taxes existing in this state at the time of the taking 
effect of this act. 


History: En. Sec. 26, Ch. 65, L. 1923, Collateral References 
Taxation€—862. 
References 85 C.J.S. Taxation § 1136. 


In re Clark’s Estate, 105 M 401, 408, 74 
P 2d 401, 114 ALR 496. 


91-4457. (10400.48) To what estates act applicable. The provisions of 
this act shall apply to all estates of all decedents dying after the date when 
this act takes effect, and shall also apply to the estate of any decedent on 
which the inheritance tax has not been determined by the court and paid 
prior to the date when this act takes effect to the same extent, and in the 
same manner, as though this act had been in full force and effect at the 
date of death of such decedent. 

History: En. Sec. 3, Ch. 48, Bx. L. 1933. Collateral References 
Taxation€—861. 
85 C.J.S. Taxation § 1137. 

91-4458. (10400.50) List of deaths to be made by registrar of vital 
statistics—county clerks to receive. The state registrar of vital statistics 
shall prepare on or before the fifth of January, April, July and October of 
each year a list of all deaths, together with the date of such death, reported 
to him during such period and shall send a copy of such list of deaths to the 
eounty clerk of each county in the state. 

History: En. Sec. 2, Ch. 186, L. 1935. Collateral References 
Health¢34. 
39 C.J.S. Health §§ 19, 26. 

91-4459. (10400.51) Checking by county clerk of records and transfers 
—report to board of equalization. The county clerk, upon the receipt of 
the list of deaths provided for in section 91-4458, shall immediately check 
the records of his county to determine whether any of the deceased persons 
whose names appear upon such list may have made any transfer of property 
or of property rights within such county during the three years preceding 
the death of such person or whether such deceased person may have been 
possessed of any property in such county at the time of his death. 

If he shall find that any such deceased person may have made any such 
transfers of property or of property rights, or have died possessed of 
such, he shall immediately transmit such information to the state board of 
equalization. 


History: En. Sec. 3, Ch. 186, L. 1935. Collateral References 
TaxationG—893. 
85 C.J.S. Taxation §§ 1190, 1193. 


91-4460. County clerk to furnish assessor description of property con- 
veyed within three years of death of grantor. Wherever any deed convey- 
ing real property from husband to wife, or wife to husband, is filed with 
the county clerk and recorder within three (3) years prior to the date of 
the death of the grantor, or, at or after the date of death of the grantor, it 
shall be the duty of the county clerk and recorder to furnish the county 
assessor with a description of the property so conveyed and the names of 
the grantor and the grantee. 

History: En. Sec. 1, Ch. 248, L. 1961. 
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91-4461. Assessor to appraise property and certify value to state board. 
It shall be the duty of the county assessor to appraise said property and 
to certify to the state board of equalization the appraised value of the 
property so conveyed on a form to be provided by the state board of 
equalization for this purpose. 
History: En. Sec. 2, Ch. 248, L. 1961. Collateral References 


TaxationG=895 (1). 
85 C.J.S. Taxation § 1194. 


91-4462. Form provided to grantee—contents. The county clerk and 
recorder, at the time of the filing of said deed, if the deed is filed at or after 
death, or when informed by the grantee or someone acting on behalf of 
the grantee of the death of a grantor within the three (3) year period 
above mentioned, shall furnish the grantee, or one acting on behalf of the 
grantee, a form to be prepared by the state board of equalization, which 
form shall show the degree of relationship between the grantor and the 
erantee and such other essential information as the state board of equali- 
zation may need in order to determine what, if any, inheritance tax may 
be due to the state of Montana by reason of the transfer of the property 
so conveyed. Said form shall also contain an affidavit of the grantee setting 
forth that the grantor died without having any other property necessitating 
the procuring of letters of administration, or letters testamentary, or special 
letters for the purpose of terminating joint tenancy and that to the knowl- 
edge of the grantee the property was not by will otherwise bequeathed. 
It shall also contain the name and address of any other heirs of the 
grantor. 


History: En. Sec. 3, Ch. 248, L. 1961. 


91-4463. Certificate of inheritance tax due. Upon receipt of the report 
of the county assessor, and the form and affidavit of the grantee, the state 
board of equalization shall issue to the grantee a certificate stating the 
amount of inheritance tax determined to be due to the state of Montana 
by reason of said transfer, or if no tax is due, such certificate shall so state. 


History: En. Sec. 4, Ch. 248, L. 1961. Collateral References 


Taxation@-889. 
85 C.J.S. Taxation §§ 1200, 1220. 


91-4464. Payment by grantee of inheritance tax due—receipts for pay- 
ment. If a tax is determined due by reason of said transfer the grantee 
shall pay the tax to the county treasurer, who shall make triplicate receipts 
of such payment, one of which he shall immediately send to the state treas- 
urer, whose duty it shall be to charge the county treasurer so receiving 
the tax with the amount thereof. One receipt the county treasurer shall 
keep on file in his office. The other receipt shall be delivered to the grantee, 
or one acting in his behalf, which, when filed with the county clerk and 
recorder together with the certificate of the state board of equalization, 
shall be prima facie proof of the payment of any inheritance tax due by 
reason of said transfer. If the certificate shall determine no tax due by 
reason of said transfer, the filing of said certificate with the county clerk 
and recorder shall operate to the same effect. Payment of inheritance tax 
under this act shall be governed by the provisions of section 91-4416. 
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History: En. Sec. 5, Ch. 248, L. 1961. Collateral References 


TaxationG—903. 
85 C.J.S. Taxation § 1220. 


91-4465. Inclusion of after-discovered property in gross estate of dece- 
dent. If property is discovered after the issuance of such a certificate or 
the tax has been paid, and for which letters of administration or letters 
testamentary are issued, or are to be issued, the value of the real property 
so conveyed and for which a certificate shall have been issued pursuant 
to this act, shall be included in the gross estate of the deceased and, if a 
tax has theretofore been found due on the transfer and has been paid, 
credit shall be given for the amount so paid by the grantee toward any 
additional tax that may be found due and owing by reason of the value 
of the after-discovered property. 

History: En. Sec. 6, Ch. 248, L. 1961. 


91-4466. Separate appraisement of property by state board of equaliza- 
tion. Should the state board of equalization believe, or have reason to 
believe, the appraised value of the property as furnished by the county 
assessor is disproportionate to the actual value of the property, nothing 
contained herein shall be construed to prevent the state board of equaliza- 
tion from making or causing to be made, a separate appraisement of said 
property so conveyed. 

History: En. Sec. 7, Ch. 248, L. 1961. 


91-4467. Purpose of act—limitation on application. The purpose of 
this act is to provide a simplified procedure of removing the inheritance 
tax lien which attaches upon the death of a grantor where the transfer is 
from husband to wife, or wife to husband, and where the total value of 
the real property so transferred does not exceed the value of twenty thou- 
sand dollars ($20,000.00), at the time of death; provided, however, this 
act shall not apply to other transfers of property under the Inheritance 
Tax Act which require determination of the inheritance tax by the court 
to remove the lien of the inheritance tax. 

History: En. Sec. 8, Ch. 248, L. 1961. 
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Section 91-4501. Guardian defined. 
91-4502. Ward—to whom designation applied. 
91-4503. Kinds of guardians. 
91-4504. General guardian defined. 
91-4505. Special guardian defined. 
91-4506. Nomination by parent. 
91-4507. No person guardian of estate without appointment. 
91-4508. Appointment by court. 
91-4509. Guardian of property of nonresident person—appointment by court. 
91-4510. Jurisdiction. 
91-4511. Transfer of guardianship matter to other county. 
91-4512. Petition for transfer—contents. 
91-4513. Hearing on petition. 
91-4514. Proceedings on hearing—order of transfer. 
91-4515. Rules of awarding custody of minors. 
91-4516. Powers of guardian appointed by court. 
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91-4517. Duties of guardian of the person. 

91-4518. Duties of guardian of estate. 

91-4519. Relation confidential. 

91-4520. Guardian under direction of court. 

91-4521. Death of a joint guardian. 

91-4522. Removal of guardian. 

91-4523. Guardian appointed by parent—how superseded. 
91-4524. Guardian appointed by court—how superseded. 
91-4525. Released by ward. 

91-4526. Guardian’s discharge. 


91-4501. (5868) Guardian defined. A guardian is a person appointed 
to take care of the person or property of another. 


History: En. Sec. 409, p. 345, L. 1877; References 
re-en. Sec. 409, 2nd Div. Rev. Stat. 1879; Davi id ' ¥ ie S 
re-en. Sec. 409, 2nd Div. Comp. Stat. 1887; 4 james fe ee eae ee 
re-en, Sec. 330, Civ. C. 1895; re-en. Sec. ; : : 
3773, Rev. C. 1907; re-en. Sec. 5868, R. C. Collateral References 
M. 1921. Guardian and Ward¢=1. 

Grace ofarence 39 C.J.S. Guardian and Ward S25 


Married woman may act without hus- 
band’s consent, sec. 36-127. 


91-4502. (5869) Ward—to whom designation applied. The person over 
whom or over whose property a guardian is appointed is called a ward. 


History: En. Sec, 410, p. 345, L. 1877; 3774, Rev. C. 1907; re-en. Sec. 5869, R. C. 
re-en. Sec. 410, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 237. Field Civ. 
re-en. Sec. 410, 2nd Div. Comp. Stat. 1887; OC. Sec. 118. 
re-en. Sec. 331, Civ. C. 1895; re-en. Sec. 


91-4503. (5870) Kinds of guardians. Guardians are either: 
1. General; or, 
2. Special. 


History: En. Sec. 411, p. 345, L. 1877; 3775, Rev. C. 1907; re-en. Sec. 5870, R. C. 
re-en. Sec. 411, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 238. Field Civ. 
re-en. Sec. 411, 2nd Div. Comp. Stat. 1887; OC. Sec. 119. 
re-en. Sec. 332, Civ. C. 1895; re-en. Sec. 


91-4504. (5871) General guardian defined. A general guardian is a 
guardian of the person, or of all the property of the ward within this state, 
or of both. 


History: En. Sec. 412, p. 345, L. 1877; 3776, Rev. C. 1907; re-en. Sec. 5871, R. C. 
re-en. Sec. 412, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 239. Field Civ. 
re-en. Sec. 412, 2nd Div. Comp. Stat. 1887; OC. Sec. 120. 
re-en. Sec. 333, Civ. C. 1895; re-en. Sec. 


91-4505. (5872) Special guardian defined. Every other is a special 
guardian. 


History: En. Sec. 413, p. 345, L. 1877; 3777, Rev. C. 1907; re-en. Sec. 5872, R. C. 
re-en. Sec. 413, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 240. Field Civ. 
re-en. Sec. 413, 2nd Div. Comp. Stat. 1887; OC. Sec. 121. 
re-en. Sec. 334, Civ. C. 1895; re-en. Sec. 


91-4506. (5873) Nomination by parent. A guardian of the person or 
property, or of both, of a child born, or likely to be born, may be nomi- 
nated by will or deed, to take effect upon the death of the parent nominating: 

1. If the child be legitimate, by the father, with the written consent of 
the mother; or by either parent if the other be dead or incapable of consent. 

2. If the child be illegitimate, by the mother. 
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History: En. Sec. 414, p. 346, L. 1877; 
re-en. Sec, 414, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 414, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 335, Civ. C. 1895; re-en. Sec. 
3778, Rev. C. 1907; re-en. Sec. 5873, R. C. 
M. 1921. Cal. Civ. C. Sec. 241. Field Civ. 
C. Sec. 122. 


References 

Haynes v. Fillner, 106 M 59, 77, 75 P 
2d 802. 

Collateral References 


Guardian and Ward¢11. 
39 C.J.S. Guardian and Ward § 13. 


91-4507. 


WILLS, SUCCESSION AND PROBATE 


25 Am. Jur. 15, 16, Guardian and Ward, 
§§ 12-15. 


Power of parent to appoint testamentary 
guardian for adult imbecile child. 24 ALR 
1458. 

Renunciation of will by spouse and elec- 
tion to take under statute as affecting pro- 
visions imposing upon spouse personal duty 
as trustee, executor, guardian or the like. 
71 ALR 665. 

Function, power, and discretion of court 
as affected by testamentary appointment 
of guardian of minor. 67 ALR 2d 803. 


(5874) No person guardian of estate without appointment. 


No person, whether a parent or otherwise, has any power as guardian of 
property, except by appointment as hereinafter provided. 


History: En. Sec. 415, p. 346, L. 1877; 
re-en. Sec. 415, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 415, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 336, Civ. C. 1895; re-en. Sec. 


91-4508. 


3779, Rev. C. 1907; re-en. Sec. 5874, R. C. 
M. 1921. Cal. Civ. C. Sec. 242. Field Civ. 
C. Sec. 123. 


(5875) Appointment by court. A guardian of the person or 


property, or both, of a person residing in this state, who is a minor, or of 
unsound mind, may be appointed in all cases, other than those named in 


section 91-4506, by the district court, 


History: En. Sec. 416, p. 346, L. 1877; 
re-en. Sec. 416, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 416, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 337, Civ. C. 1895; re-en. Sec. 
3780, Rev. C. 1907; re-en. Sec. 5875, R. C. 
M. 1921. Cal. Civ. C. Sec. 243. Field Civ. 
C. Sec. 124. 


Collateral References 


25 Am. Jur. 17, 21, Guardian and Ward, 
§§ 16, 23 et seq. 


Validity of appointment of guardian or 


curator for infant without service of proc- 
ess upon, or notice to, latter. 1 ALR 919. 


91-4509. 


as provided in this Title. 


Appointment of guardian for infant as 
affecting rights and duties of parents. 
63 ALR 1147. 

Right of guardian to allowance for ex- 
penditures prior to appointment. 67 ALR 
1405. 

Right of parent to notice and hearing 
before being deprived of custody of child. 
76 ALR 242. 

Waiver by alleged incompetent of notice 
of proceeding for appointment of guardian. 
152 ALR 1247, 

Consideration and weight of religious 
affiliations in appointment or removal of 
guardian for minor child. 22 ALR 2d 696. 


(5876) Guardian of property of nonresident person—appoint- 


ment by court. A guardian of the property within this state of a person 
not residing therein, who is a minor, or of unsound mind, may be appointed 


by the district court. 


History: En. Sec. 417, p. 346, L. 1877; 
re-en. Sec. 417, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 417, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 338, Civ. C. 1895; re-en. Sec. 
3781, Rev. C. 1907; re-en. Sec. 5876, R. C. 
M. 1921. Field Civ. C. Sec. 125. 


Failure to Appoint Attorney for Minor 


Fact that no attorneys were appointed 
to represent minors in proceeding for sale 
of real estate by administrator of estate 


91-4510. (5877) Jurisdiction. In 


did not affect the validity of the proceed- 
ings under section 91-4316. Haugan v. Yale 
Oil Corp., 124 M 1, 217 P 2d 1084, 1087. 


Collateral References 

Guardian and Ward€13 et seq.; Insane 
Persons€=30-39. 

39 C.J.S. Guardian and Ward § 20 et 
seq.; 44 C.J.S. Insane Persons § 35 et seq. 

25 Am. Jur. 22, 31, Guardian and Ward, 
§§ 25, 40, 41. 


all cases the court making the ap- 


pointment of a guardian has exclusive jurisdiction to control him. 
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History: En. Sec. 418, p. 346, L. 1877; Collateral References 


re-en. Sec. 418, 2nd Div. Rev. Stat. 1879; Guayiiant da waries 
re-en, Sec. 418, 2nd Div. Comp. Stat. 1887; 39 O38. poe bike pete tee Reniey: 


re-en. Sec. 339, Civ. C. 1895; re-en. Sec. 9.11 91 153. 173 
3782, Rev. C. 1907; re-en. Sec. 5877, R. C. sc ie oe a 
M. 1921. Cal. Civ. C. Sec. 245. Based on 

Field Civ. C. Sec. 126. 


91-4511. (5877.1) Transfer of guardianship matter to other county. 
The district court in and for any county having jurisdiction of any guardian- 
ship matter shall have power, whenever the interest of the ward and con- 
venience of the guardian shall require, to transfer the same to the district 
eourt in and for any other county. 

History: En. Sec. 1, Ch. 21, L. 1933. Collateral References 


Guardian and Ward@=13 (1), 124, 145. 
39 C.J.S. Guardian and Ward §§ 21, 153, 
154, 157, 173. 


91-4512. (5877.2) Petition for transfer—contents. To obtain an order 
for such transfer, the guardian shall file in the district court in and for the 
county where such proceeding is pending, a verified petition setting forth 
the following matters: 

1. The name of the county to which it is sought to remove such pro- 
ceeding ; 

2. The name of the county or counties in which the ward resides and 
that in which the guardian resides; 

3. The name of the county or counties in which the property of such 
ward is situated, and a designation of the character and condition thereof ; 

4. The reasons for such removal; 

5. The names and residences, so far as the same are known to said 
guardian, of the relatives within the third degree of such ward, residing 
in said county in which said proceeding is pending. 

History: En. Sec. 2, Ch. 21, L. 1933. 


91-4513. (5877.3) Hearing on petition. Upon filing such petition, an 
order shall be made by the court or judge fixing a time for hearing said 
petition, which shall be not less than ten days thereafter, and directing that 
a copy of such order be sent through the United States mail to each of the 
said relatives of such ward, named in said petition as resident in the county 
in which said proceeding is pending. The court may require such other or 
further notice of said hearing as it may deem proper. 

History: En. Sec. 3, Ch. 21, L. 1933. 


91-4514. (5877.4) Proceedings on hearing—order of transfer. At the 
time fixed for the hearing of said petition any relatives of such ward or any 
person interested in the estate of such ward, may appear and file written 
grounds of opposition to said petition. If, after hearing the evidence of the 
petitioner, and contestant, if any, it shall appear to the court that it is for 
the best interest and advantage of said ward, or of the estate of said ward, 
that the transfer of said proceeding be had to the district court in and for 
the county designated in said petition, or to the district court in and for 
any other county, it shall enter an order directing the transfer thereof to 
said court and directing the clerk to forward all papers on file therein to the 
elerk of the court to which said proceeding has been ordered transferred, 
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and thereafter, the court to which said proceeding has been transferred 
shall have jurisdiction of the cause, the guardian, his wards, their estate, 
and all proceedings therein, as fully as though said proceeding originally 
began in that court. 

History: En. Sec. 4, Ch. 21, L. 1933. 


91-4515. (5878) Rules of awarding custody of minors. In awarding the 
custody of a minor, or in appointing a general guardian, the court or officer 
is to be guided by the following considerations: 

1. By what appears to be for the best interests of the child in respect 
to its temporal and its mental and moral welfare, and if the child be of 
sufficient age to form an intelligent preference, the court may consider 
that preference in determining the question. 

2. As between parents adversely claiming the custody or guardianship, 
neither parent is entitled to it as of right; but other things being equal, 
if the child be of tender years, it should be given to the mother; if it be of 
an age to require education and preparation for labor or business, then to 


the father. 


3. Of two persons equally entitled to the custody in other respects, 


preference is to be given as follows: 
First—To a parent. 


Second—To one who was indicated by the wishes of a deceased parent. 
Third—To one who already stands in the position of a trustee of a fund 


to be applied to the child’s support. 
Fourth—To a relative. 


History: En. Sec. 419, p. 347, L. 1877; 
re-en. Sec, 419, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 419, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 340, Civ. C. 1895; re-en. Sec. 
3783, Rev. C. 1907; re-en. Sec. 5878, R. C. 
M. 1921. Cal. Civ. C. Sec. 246. Based on 
Field Civ. C. Sec. 127. 


Best Interests of Children 


When the district court found that de- 
fendant was a man much attached to his 
minor children, had at all times provided 
for them in a suitable manner and taken 
much interest in their education and gen- 
eral welfare, was a fit and proper person 
to have their care and custody, that the 
children had expressed a desire to live 
with him, and that it was for their best 
interest that they should be kept and 
raised together, and therefore awarded 
their custody to him, subject to the right 
of the mother to visit them at reasonable 
times, the presumption obtains, nothing 
appearing in the record on appeal to the 
contrary, that the court exercised the dis- 
cretion lodged in it, and its action will 
be affirmed. Boles v. Boles, 60 M 411, 
199 P 912. 

In awarding the custody of a child, the 
court must be guided by the rule that the 
paramount consideration is the best in- 
terests of the child in respect to its tem- 
poral, mental and moral welfare. Haynes 
v. Fillner, 106 M 59, 66, 75 P 2d 802. 


Where the natural mother had not had 
custody of her children for over ten years 
and had shown no more than a casual in- 
terest in them, the court did not abuse its 
discretion in holding that the best in- 
terests of the children required that their 
custody remain with their paternal grand- 
mother, with whom they had lived since 
infaney on the basis of an award of the 
court and agreement of the parents. Alt- 
maier v. Altmaier, 135 M 404, 340 P 2d 
829. 


Jurisdiction in Equity 


Courts of equity have inherent jurisdic- 
tion, invoked by petition, to award the 
eustody of minor children, and such juris- 
diction is not taken away by a statute 
conferring like power upon another court. 
Haynes v. Fillner, 106 M 59, 71, 75 P 2d 
802. 


Modification of Orders and Decrees 


On a hearing of a modification of a de- 
eree which awarded the father custody of 
the minor child, the trial court did not 
abuse his discretion in denying the motion 
to modify the decree. While there has 
been a change of condition surrounding 
the mother since she has since remarried 
and maintains a home there was no show- 
ing that the father has not taken good 
eare of the infant and there is evidence 
that the mother hasn’t visited the child 
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for some time. Barham v. Barham, 127 
M 216, 259 P 2d 805. (See, however, dis- 
senting opinion, 127 M 216, 259 P 2d 805, 
807.) 

When the custodial fitness of neither 
spouse is questioned a bill of exceptions 
and a judgment roll reflecting four modifi- 
cations of custody orders in nine weeks, no 
matter how well intended or by whom 
sought or ordered, supported by undis- 
puted testimony, is clear prima facie rec- 
ord of substantial change affecting the 
children warranting modification of decree. 
Trudgen v. Trudgen, 134 M 174, 329 P 2d 
225, 228. 

In hearings on motions to modify child 
eustody orders, parties desiring written 
findings of facts and conclusions of law 
must move for them in writing at the 
close of the evidence, as the statute re- 
quires. Even then, if the evidence justifies 
but one conclusion, formal findings are 
not necessary. Trudgen v. Trudgen, 134 
M 174, 329 P 2d 225, 230. 

District court did not abuse its discre- 
tion by refusing to modify decree award- 
ing custody of child to defendant father, 
where the record showed anything but a 
mature stable young mother, and it ap- 
peared that during the two years that the 
child had been with defendant, she had 
received loving care in stable surround- 
ings. Cleverly v. Stone, 141 M 204, 378 P 
2d 653, 655. 


Mother Preferred 


Other things being equal, custody in the 
mother is to be preferred where children 
are of tender years. Trudgen v. Trudgen, 
134 M 174, 329 P 2d 225, 226. 

Mother had right to the custody of a 
minor daughter where her subsequent mar- 
riage after the divorce was granted and 
her restoration to health were sufficient to 
show a change in conditions justifying the 
modification of the decree. Hoppe v. 
Hoppe, 138 M 239, 356 P 2d 44, 45. 


Oral Agreement Enforced 


In action to enforce the specific perform- 
ance of an oral agreement under which the 
father of an infant girl, upon the death 
of his wife, voluntarily surrendered cus- 
tody to plaintiff to care and educate it 
without expense to the father, holding of 
trial court upheld, that the best interests 
of the child required that it remain in 
the custody of plaintiff. Haynes v. Fill- 
ner, 106 M 59, 66, 75 P 2d 802. 


Order of Preference 


As between the parent and grandparent, 
the law prefers the former as the cus- 
todian of an infant child, unless the parent 
is incompetent or unfit because of poverty 
or depravity to provide the physical com- 
forts and moral training essential to the 
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life and well-being of the child. Ex parte 
Bourquin, 88 M 118, 122, 290 P 250, dis- 
tinguished in 135 M 404, 406, 340 P 2d 829. 


Parent’s Right to Custody Not Absolute 


The parent’s right to the custody of his 
minor child is not an absolute one, even 
though it be conceded that he is a fit 
and proper person, as where by circum- 
stances beyond his control he relinquished 
custody to one who for six years be- 
stowed upon it excellent care and atten- 
tion, demanded its return under an ar- 
rangement highly problematical by reason 
of his occupation requiring his absence 
from the city much of the time, while its 
welfare was reasonably assured by the 
affections between it and the foster par- 
ent. Haynes v. Fillner, 106 M 59, 76, 75 
P 2d 802. 


Presumption for Parent Rebuttable 


Where custody is in dispute, the pre- 
sumption that the best interests of the 
child require that it be awarded to the 
parent is a rebuttable one; each case must 
be decided upon its own peculiar facts and 
circumstances. Haynes v. Fillner, 106 M 
59, 71, 75 P 2d 802. 


Residence of Children 


Limitations on residence of children are 
to be conditioned by what appears best 
for the children and the trial judge is 
invested with much discretion in these 
matters. Trudgen v. Trudgen, 134 M 174, 
329 P 2d 225, 230. 


Welfare of Child Paramount 


In awarding the custody of a minor, the 
welfare of the child is to be regarded more 
than the technical rights of the parents, 
and the decision of the district judge 
ought not to be disturbed except upon a 
clear showing of abuse of discretion lodged 
in him. In re Thompson, 77 M 466, 476, 
251 P 163. 


References 

State ex rel. Nipp v. District Court, 46 
M 425, 434, 128 P 590; Campbell v. Camp- 
bell, 126 M 118, 245 P 2d 847, 850; Ober- 
osler v. Oberosler, 128 M 140, 272 P 2d 
1005, 1007; Bayers v. Bayers, 129 M 1, 
281 P 2d 506, 508. 


Collateral References 

Guardian and Ward¢€—10; Infants¢=19. 

39 C.J.S. Guardian and Ward §§ 17-19; 
43 C.J.S. Infants § 24. 


Minority of parent as affecting right to 
guardianship or custody of person or es- 
tate of child. 19 ALR 1043. 

Right of parent to notice and hearing 
before being deprived of custody of child. 
76 ALR 242. 
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Nonresidence as affecting one’s right to 


Consideration and weight of religious 
award of custody of child. 15 ALR 2d 432. 


affiliations in appointment or removal of 
guardian for minor child. 22 ALR 2d 696. 


91-4516. (5879) Powers of guardian appointed by court. A guardian 
appointed by a court has power over the person and property of the ward, 
unless otherwise ordered. 


History: En. Sec. 420, p. 347, L. 1877; 
re-en. Sec. 420, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 420, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 341, Civ. C. 1895; re-en. Sec. 
3784, Rev. C. 1907; re-en. Sec. 5879, R. C. 
M. 1921. Cal. Civ. C. Sec. 247. Field Civ. 
C. Sec. 128. 


91-4517. (5880) Duties of guardian of the person. A guardian of the 
person is charged with the custody of the ward, and must look to his sup- 


port, health, and education. He may fix the residence of the ward at any 
place within the state, but not elsewhere, without the permission of the 


Collateral References 


Guardian and Ward@=28-74. 

39 C.J.S. Guardian and Ward § 56 et seq. 

25 Am. Jur, 40, Guardian and Ward, 
§ 60 et seq. 


court. 


History: En. Sec. 421, p. 347, L. 1877; 
re-en. Sec, 421, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 421, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 342, Civ. C. 1895; re-en. Sec. 
3785, Rev. C. 1907; re-en. Sec. 5880, R. C. 
M. 1921. Cal. Civ. C. Sec. 248. Field Civ. 
C. Sec. 129. 


Institutional Care of Ward 


The provision of this section that a 
guardian may not fix the residence of his 
ward outside the state without permission 
of the court, does not prevent allowance 
of credit to the guardian for keeping his 
ward in private sanatorium for the insane 
in another state, where the court at the 
time of his appointment knew the ward 
was in such state and had allowed claims 
for her maintenance there with such 


91-4518. 


knowledge. 
297 P 470. 


Kelly v. Kelly, 89 M 229, 


Collateral References 


Guardian and Ward@~29, 30. 

39 C.J.S. Guardian and Ward §§ 57-60. 

25 Am. Jur. 41, Guardian and Ward, 
§§ 62-71. 


Right of guardian to expend principal 
of ward’s estate for maintenance and sup- 
port. 5 ALR 632. 

Right and obligation of guardian other 
than parents in respect of services ren- 
dered by, or board or services furnished 
to, ward. 64 ALR 692. 

Right of guardian to allowance for ex- 
penditures prior to appointment. 67 ALR 
1405. 


(5881) Duties of guardian of estate. A guardian of the prop- 


erty must keep safely the property of his ward. He must not permit any 
unnecessary waste or destruction of the real property, nor make any sale 
of such property without the order of the district court, but must, so far as 
it is in his power, maintain the same with its buildings and appurtenances, 
out of the income or other property of the ward, and deliver it to the ward 


at the close of his guardianship, in as good condition as he received it. 


History: En. Sec. 422, p. 347, L. 1877; 
re-en. Sec. 422, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 422, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 343, Civ. C. 1895; re-en. Sec. 
3786, Rev. C. 1907; re-en. Sec. 5881, R. C. 
M. 1921. Cal. Civ. C. Sec. 249. Based on 
Field Civ. C. Sec. 130. 


Bank Deposits 


The position of guardian is one of trust 
and not of agency; the funds coming into 
his hands as such are trust funds which 
he must keep safely, and such of them 
as are necessary to be kept on hand for 
the care and maintenance of the ward he 


may, though not required to do so by the 
statute, deposit in a reliable bank, exer- 
cising due care in its selection, without 
being open to the charge of having vio- 
lated the law of his trust, or rendering 
himself personally liable for the deposit 
in case of failure of the bank. Pethy- 
bridge v. First State Bank of Livingston, 
75 M 173, 179, 243 P 569. 

In order to escape personal liability for 
funds of his ward deposited in a bank by 
a guardian, he must make the deposit in 
the former’s name, or see to it that they 
appear on the books of the bank under a 
designation indicating that they belong 
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to the ward and not to the guardian. 
Pethybridge v. First State Bank of Liv- 
ingston, 75 M 173, 179, 243 P 569. 

Where a guardian de facto, occupying 
a position of trust and not of agency, 
deposited funds of his ward in a bank 
taking a certificate of deposit therefor 
without first obtaining an order of court 
to that effect and the bank thereafter 
failed, he in effect made a loan of the 
ward’s funds without security and was 
not entitled to credit for the amount thus 
loaned, other than the dividends paid or 
payable by the receiver of the insolvent 
bank. Kelly v. Kelly, 89 M 229, 239, 297 
P 470, distinguished in 100 M 47, 53, 45 
P 2d 681. 


Investment of Ward’s Funds 


While a guardian is not an insurer of 
the safety of the investments of the 
ward’s money, and a mere error of judg- 
ment will not subject him to personal lia- 
bility for its loss, if he invests or loans it 
without an order of court, he assumes the 
entire risk, and will be held to strict 
accountability, irrespective of the degree 
of care exercised in the premises. Kelly v. 
Kelly, 89 M 229, 239, 297 P 470. 


References 


In re Allard Guardianship, 49 M 219, 
223, 141 P 661; In re Welch’s Estate, 100 
M 47, 52, 45 P 2d 681. 


Collateral References 


Guardian and Ward@=22-74. 

39 C.J.S. Guardian and Ward §77 et 
seq. 

25 Am. Jur. 48, Guardian and Ward, 
§§ 72-80. 


Constitutionality of statute authorizing 
guardian to sell or lease land of ward. 4 
ALR 1582. 

Power of court to authorize guardian 
to borrow ward’s money. 30 ALR 461. 

Lapse of time after guardian’s settle- 
ment as affecting liability of guardian or 
his sureties, 50 ALR 61. 


91-4519. 


91-4519 


Duty of one purchasing ward’s property 
to see that proceeds are properly applied. 
56 ALR 195. 

Right of court or guardian to use funds 
of incompetent for benefit of other than 
incompetent. 59 ALR 653 and 160 ALR 
1435. 

Power of sale as including power to 
exchange. 63 ALR 1003. 

Right of guardian or other fiduciary to 
purchase property of estate or trust at sale 
brought about by third person. 77 ALR 
1513. 

Liability of guardian or other fiduciary 
for loss of funds invested, as affected by 
order of court authorizing the investment, 
88 ALR 325. 

Proceeds of sale or condemnation of real 
property of infant or incompetent as real 
or personal property. 90 ALR 897. 

Conclusiveness and effect of settlement 
of annual or intermediate accounts of 
guardian of infant or incompetent. 99 ALR 
996. 

Power of guardian to sell ward’s prop- 
erty without order of court. 108 ALR 936. 

Right of guardian or committee of in- 
competent to incur obligations so as to 
bind incompetent or his estate, or to 
make expenditures, without prior approval 
by court. 130 ALR 113. 

Power of guardian or committee to com- 
promise liquidated contract claim or money 
judgment, and of courts to authorize or 
approve such a compromise. 155 ALR 196. 

Power of guardian to agree to, or of 
court to approve, voluntary partition be- 
tween infant or incompetent and cotenant. 
157 ALR 755. 

Improper purpose as invalidating guard- 
ian’s sale where sale is also for proper 
purpose. 158 ALR 1438. 

What constitutes change of position by 
payee-guardian so as to preclude recovery 
of payment made under mistake. 40 ALR 
2d 1011. 

Guardian’s authority to make agreement 
to drop or compromise will contest or 
withdraw objections to probate. 42 ALR 
2d 1361. 


(5882) Relation confidential. The relation of a guardian and 


ward is confidential, and is subject to the provisions of this code relative to 


trusts. 


History: En. Sec. 423, p. 347, L. 1877; 
re-en. Sec. 423, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 423, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 344, Civ. C. 1895; re-en. Sec. 
3787, Rev. C. 1907; re-en. Sec. 5882, R. C. 
M. 1921. Cal. Civ. C. Sec. 250. Field Civ. 
C. Sec. 131. 


Bank Deposits 

The position of guardian is one of trust 
and not of agency; the funds coming into 
his hands as such are trust funds which 


he must keep safely, and such of them as 
are necessary to be kept on hand for the 
care and maintenance of the ward he may, 
though not required to do so by the stat- 
ute, deposit in a reliable bank, exercising 
due care in its selection, without being 
open to the charge of having violated the 
law of his trust, or rendering himself per- 
sonally liable for the deposit in case of 
failure of the bank, Pethybridge v. State 
Bank of Livingston, 75 M 173, 179, 243 P 
569. 
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Investment of Ward’s Funds 


While a guardian is not an insurer of 
the safety of the investments of the 
ward’s money, and a mere error of judg- 
ment will not subject him to personal 
liability for its loss, if he invests or loans 
it without an order of court he assumes 
the entire risk, and will be held to strict 
accountability, irrespective of the degree 
of care exercised in the premises. Kelly v. 
Kelly, 89 M 229, 239, 297 P 470. 
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References 


In re Allard Guardianship, 49 M 219, 
223, 141 P 661. 


Collateral References 


Guardian and Ward¢=28. 
39 C.J.S. Guardian and Ward § 68. 


(5883) Guardian under direction of court. In the manage- 


ment and disposition of the person or property committed to him, a guardian 
may be regulated and controlled by the court. 


History: En. Sec. 424, p. 348, L. 1877; 
re-en. Sec. 424, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 424, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 345, Civ. C. 1895; re-en. Sec. 
3788, Rev. C. 1907; re-en. Sec. 5883, R. C. 
M. 1921. Cal. Civ. C. Sec. 251. Field Civ. 
C. Sec. 132. 


Officer of Court 


The guardian of minors is an officer of 
the court, subject to its directions. In re 
Allard Guardianship, 49 M 219, 222, 141 
Fa0ol, 


Collateral References 


Guardian and Ward@~75, 144. 
39 C.J.S. Guardian and Ward §§ 105, 153. 


91-4521. (5884) Death of a joint guardian. On the death of one of two 
or more joint guardians, the power continues to the survivor until a further 


appointment is made by the court. 


History: En. Sec. 425, p. 348, L. 1877; 
re-en. Sec, 425, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 425, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 346, Civ. C. 1895; re-en. Sec. 
3789, Rev. C. 1907; re-en. Sec. 5884, R. C. 
M. 1921. Cal. Civ. C. Sec. 252. Field Civ. 
C. Sec. 133. : 


91-4522. 


Collateral References 


Guardian and Ward¢~26. 
39 C.J.S. Guardian and Ward § 40. 


(5885) Removal of guardian. A guardian may be removed by 


the district court for any of the following causes: 


1. For abuse of his trust. 


2. For continued failure to perform his duties. 
3. For incapacity to perform his duties. 


4. For gross immorality. 


5. For having an interest adverse to the faithful performance of his 


duties. 
6. For removal from the state. 


7. In the case of the guardian of the property, for insolvency. 


ship. 

History: En. Sec. 426, p. 348, L. 1877; 
re-en. Sec. 426, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 426, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 347, Civ. C. 1895; re-en. Sec. 
3790, Rev. C. 1907; re-en. Sec. 5885, R. C. 
M. 1921. Cal. Civ. C. Sec. 253. Field Civ. 
C. Sec. 134. 


Mismanagement of Estate 


Where it was shown that the guardian 
had acted in good faith, technical misman- 


8. When it is no longer proper that the ward should be under guardian- 


agement of the funds or assets of the es- 
tate did not compel the court to order the 
removal of the guardian. In re Plummer’s 
Guardianship, 137 M 168, 350 P 2d 846. 


Removal from State 


The word “may” was intended to give 
discretion to the courts to be exercised 
for the best interest of the guardianship 
and it was not mandatory for the trial 
court to remove a guardian on the ground 
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that she had removed from the state. In 
re Plummer’s Guardianship, 137 M 168, 
350 P 2d 846. 


Collateral References 


Guardian and Ward¢=25. 

39 C.J.S. Guardian and Ward §§ 45, 46, 
49-51. 

25 Am. Jur. 37, Guardian and Ward, 
§ 53 et seq. 


Liability of sureties on bond of guard- 
ian, executor, administrator or trustee for 
defaleation or deficit occurring before 
bond was given. 82 ALR 585. 

Resignation or removal of executor, ad- 
ministrator, guardian, or trustee, before 


91-4523. 


91-4525 


final administration or termination of 
trust, as affecting his compensation. 94 
ALR 1101. 

Right of surety on bond of trustee, ex- 
ecutor, administrator, or guardian to ter- 
minate liability as regards future defaults 
ea eapraci 118 ALR 1261 and 150 ALR 

Improper handling of funds, invest- 
ments, or assets as ground for removal of 
guardian of infant or incompetent. 128 
ALR 535, 

Consideration and weight of religious 
affiliations in appointment or removal of 
guardian for minor child. 22 ALR 2d 696. 


(5886) Guardian appointed by parent—how superseded. The 


power of a guardian appointed by a parent is superseded: 
1. By his removal, as provided in section 91-4522; 
2. By the solemnized marriage of the ward; or, 
3. By the ward’s attaining majority. 


History: En. Sec. 427, p. 348, L. 1877; 
re-en. Sec. 427, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 427, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 348, Civ. C. 1895; re-en. Sec. 
3791, Rev. C. 1907; re-en. Sec. 5886, R. C. 
M. 1921. Cal. Civ. C. Sec. 254. Based on 
Field Civ. C. Sec. 135. 


91-4524. 


Collateral References 
Guardian and Ward¢=20, 21, 25. 


39 C.J.S. Guardian and Ward §§ 42, 43, 
45, 46, 49-51. 


(5887) Guardian appointed by court—how superseded. The 


power of a guardian appointed by a court is superseded only: 


1. By order of the court; or, 


2. If the appointment was made solely because of the ward’s minority, 


by his attaining majority; or, 


3. The guardianship over the person of the ward, by the marriage of 


the ward. 


History: En. Sec. 428, p. 348, L. 1877; 
re-en. Sec. 428, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 428, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 349, Civ. C. 1895; re-en. Sec. 


91-4525. 


3792, Rev. C. 1907; re-en. Sec. 5887, R. C. 
M. 1921. Cal. Civ. C. Sec. 255. Based on 
Field Civ. C. Sec. 136. 


(5888) Released by ward. After the ward has come to his 


majority, he may settle accounts with his guardian, and give him a release, 
which is valid if obtained fairly and without undue influence. 


History: En. Sec. 429, p. 348, L. 1887; 
re-en. Sec. 429, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 429, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 350, Civ. C. 1895; re-en. Sec. 
3793, Rev. C. 1907; re-en. Sec. 5888, R. C. 
M. 1921. Cal. Civ. C. Sec. 256. Field Civ. 
C. Sec. 137. 


Management of Ward’s Estate 


Where a guardian permits his ward to 
manage his (the ward’s) estate, any act 
of the ward while operating and managing 
it is in law the act of the guardian. In re 
Cuffe’s Estate, 63 M 399, 406, 207 P 640. 


Presumption of Undue Influence 


Courts look upon settlements made by 
guardians with wards recently coming of 
age, as well as transactions between them, 
with distrust, and from the confidential 
relation existing between them it will be 
presumed that the ward was acting under 
the influence of the guardian and all 
transactions with the ward will be held to 
be constructively fraudulent and will be 
set aside unless shown to have been the 
deliberate act of the ward with full knowl- 
edge. In re Cuffe’s Estate, 63 M 399, 406, 
207 P 640. 
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A guardian has the burden of removing 
the presumption of undue influence and 
fraud attaching to a ratification by the 
ward of his acts soon after reaching his 
majority, i.e., he must show good faith on 
his part and that the ward had full knowl- 
edge of all the guardian’s transactions, but 
upon such showing the ratification must be 
approved. In re Cuffe’s Estate, 63 M 399, 
406, 207 P 640. 


Ratification by Ward of Guardian’s Acts 


Where record in proceeding on final ac- 
count of guardian disclosed that the 
guardian took no advantage of the ward 
in the settlement; that the ward acted 
with full knowledge and appreciation of 


91-4526. 


WILLS, SUCCESSION AND PROBATE 


all conditions surrounding the settlement 
and the effect thereof, and that ward 
made settlement of his own volition, the 
evidence was sufficient to show a ratifica- 
tion by the ward of the acts of the guard- 
ian, that in ratifying he was in no manner 
acting under the influence of the guardian, 
and that the ratification was such a one as 
is allowed by this section. In re Cuffe’s 
Estate, 63 M 399, 406, 207 P 640. 


Collateral References 


Guardian and Ward¢ 142. 

39 C.J.S. Guardian and Ward § 144. 

25 Am, Jur. 37, Guardian and Ward, 
§ 53. 


(5889) Guardian’s discharge. A guardian appointed by a 


court is not entitled to his discharge until one year after the ward’s 


majority. 

History: En. Sec. 430, p. 348, L. 1877; 
re-en. Sec. 430, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 430, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 351, Civ. C. 1895; re-en. Sec. 
3794, Rev. C. 1907; re-en. Sec. 5889, R. C. 
M. 1921. Cal. Civ. C. Sec. 257. Field Civ. 
C. Sec. 138. 


Collateral References 


Guardian and Ward¢159. 
39 C.J.S. Guardian and Ward § 157. 


Death of guardian as affecting right to 
compensation. 7 ALR 1595, 

Lapse of time after guardian’s settle- 
ment as affecting lability of guardian or 
his sureties. 50 ALR 61. 


Refusal or failure of executor, adminis- 
trator, guardian, conservator, trustee, re- 
ceiver, or other fiduciary to pay over, or 
account for, funds, as contempt. 60 ALR 
322 and 134 ALR 927. 

Accounting by guardian, executor, ad- 
ministrator, or trustee as a necessary con- 
dition of action on his bond. 119 ALR 83. 

Failure of executor, administrator, trus- 
tee or guardian to disclose self-dealing, as 
ground for vacating order or decree set- 
tling account. 132 ALR 1522. 

Settlement of account of executor, ad- 
ministrator, trustee or guardian as pre- 
cluding attack upon transaction involving 
self-dealing. 1 ALR 2d 1060. 


CHAPTER 46 
GUARDIANS OF MINORS 


Section 91-4601. 


Judge to appoint guardian, when and on what petition. 


91-4602. When minor may nominate guardian—when not. 
91-4603. When appointment may be made by judge, when minor is over four- 
teen. 

91-4604. Nomination by minors after arriving at fourteen. 

91-4605. Father or mother entitled to guardianship. 

91-4606. Minor having no father or mother. 

91-4607. Powers and duties of guardians. 

91-4608. Bond of guardians, conditions of. 

91-4609. Maintenance of minor out of income of his own property. 

91-4610. Testamentary guardian to give bond—powers limited. 

91-4611. Power of courts to appoint guardian and next friend not impaired. 
91-4601. (10401) Judge to appoint guardian, when and on what petition. 


The district court of each county, when it appears necessary or convenient, 
may appoint guardians for the persons and estates, or either of them, of 
minors who have no guardian legally appointed by will or deed, and who 
are inhabitants or residents of the county, or who reside without the state 
and have estate within the county. Such appointment may be made on 


020 


GUARDIANS OF MINORS 91-4603 
the petition of a relative or other person on behalf of the minor, or on the 
petition of the minor, if fourteen years of age. Before making such appoint- 
ment, the court or judge must cause such notice as the court or judge 
deems reasonable to be given to any person having the care of such minor, 
and to such relatives of the minor in the county as the court or judge may 


deem proper. 


storys. Fn, Sec..351, p. 331, L. 1877; 
re-en. Sec. 351, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 351, 2nd Div. Comp. Stat. 1887; 
amd, Sec. 2950, C. Civ. Proc. 1895; re-en. 
Sec. 7753, Rev. C. 1907; re-en. Sec. 10401, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1747. 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to this section, M. R. Civ. P 
Rule 81(a) and Table A. 


References 


Hughes v. Goodale, 26 M 93, 97, 66 P 
702; State ex rel. Carroll v. District Court, 
50 M 428, 432, 147 P 612; August v. Burns, 
79 M 198, 214, 255 P 737; State ex rel. 
Stimatz v. District Court, 105 M 510, 515, 
74 P 2d 8; State ex rel. Haynes v. District 
Court, 106 M 578, 584, 81 P 2d 422. 


e) 


91-4602. 


Collateral References 


Guardian and Ward©=8, 13 (1), (38). 

39 C.J.S. Guardian and Ward §§ 6, 7, 9- 
11, 21-24, 29. 

25 Am. Jur. 17, 21, Guardian and Ward, 
§§ 16, 23 et seq. 


Validity of appointment of guardian or 
curator for infant without service of proc- 
ess upon, or notice to, latter. 1 ALR 919. 

Appointment of guardian for infant as 
affecting rights and duties of parents. 63 
ALR 1147. 

Right of guardian to allowance for ex- 
penditures prior to appointment. 67 ALR 
1405. 

Right of parent to notice and hearing 
before being deprived of custody of child. 
76 ALR 242. 

Waiver by alleged incompetent of notice 
of proceeding for appointment of guard- 
ian. 152 ALR 1247. 


(10402) When minor may nominate guardian—when not. If 


the minor is under the age of fourteen years, the court or judge may nomi- 
nate and appoint his guardian. If he is fourteen years of age, he may 
nominate his own guardian, who, if approved by the court or judge, must 


be appointed accordingly. 


History: En. Sec. 352, p. 331, L. 1877; 
re-en. Sec. 352, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 352, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2951, C. Civ. Proc. 1895; re-en. 
Sec. 7754, Rev. C. 1907; re-en. Sec. 10402, 


become res judicata on that issue, and the 
father had a plain, speedy and adequate 
remedy at law under section 91-1601 et 
seq., by petition for ousting the guardian 
appointed, and therefore was not entitled 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1748. to a writ of supervisory control to annul 
the order. State ex rel. Stimatz v. Dis- 


Failure to Pass on Fitness of Father— trict Court, 105 M 510, 515, 74 P 2d 8. 


Procedure 


Where the father also had petitioned for 
preference appointment, but district court 
appointed the nominee of a minor nineteen 
years of age as his guardian without re- 
gard to the fitness of the father, his 
qualifications were never passed upon, 
henee the order of appointment did not 


91-4603. (10403) When appointment may be made by judge, when 
minor is over fourteen. If the guardian nominated by the minor is not 
approved by the court or judge, or if the minor resides out of the state, or 
if, after being duly cited by the court or judge, he neglects for ten days to 
nominate a suitable person, the court or judge may nominate and appoint 
the guardian in the same manner as if the minor were under the age of 
fourteen years. 


History: En. Sec. 353, p. 331, L. 1877; 
re-en. Sec. 353, 2nd Div. Rev. Stat. 1879; 


Collateral References 


25 Am. Jur. 24, Guardian and Ward, 
§ 28. 


Right of infant to select his own guard- 
ian. 85 ALR 2d 921. 


re-en. Sec. 353, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2952, C. Civ. Proc. 1895; re-en. 
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References 


State ex rel. Stimatz v. District Court, 
105 M 510, 514, 74 P 2d 8. 


Sec. 7755, Rev. C. 1907; re-en. Sec. 10403, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1749. 


91-4604. (10404) Nomination by minors after arriving at fourteen. 
When a guardian has been appointed by the court or judge for a minor under 
the age of fourteen years, the minor, at any time after he attains that age, 
may appoint his own guardian, subject to the approval of the court or 
judge. 

History: En. Sec, 354, p. 331, L. 1877; 


re-en. Sec. 354, 2nd Div. Rev. Stat. 1879; Guardian and Ward¢219. 


re-en. Sec. 354, 2nd Div. Comp. Stat. 1887; 39 CJ.S. Guardian and Ward §§ 14, 49, 
re-en. Sec. 2953, C. Civ. Proc. 1895; re-en. 53. 
Sec. 7756, Rev. C. 1907; re-en. Sec. 10404, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1750. 


91-4605. (10405) Father or mother entitled to guardianship. The 
father of the minor, if living, and in ease of his decease, the mother, being 
themselves respectively competent to transact their own business, and not 
otherwise unsuitable, must be entitled to the guardianship of the minor. A 


Collateral References 


married woman may be appointed guardian. 


History: En. Sec. 355, p. 332, L. 1877; 
re-en. Sec. 355, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 355, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2954, C. Civ. Proc. 1895; re-en. 
Sec. 7757, Rev. C. 1907; re-en. Sec. 10405, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1751. 


Cross-Reference 

Married women may be guardians, sec. 
36-127. 

References 

State ex rel. Stimatz v. District Court, 
105 M 510, 515, 74 P 2d 8. 

Collateral References 


Guardian and Ward¢—10. 
39 C.J.S. Guardian and Ward §§ 17-19. 


91-4606. 


25 Am. Jur. 10-15, Guardian and Ward, 
§§ 6-11. 


Validity of appointment of guardian or 
curator for infant without service of proc- 
ess upon, or notice to, latter. 1 ALR 919. 

Minority of parent as affecting right to 
guardianship or custody of person or es- 
tate of child. 19 ALR 1043. 

Right of guardian to allowance for ex- 
penditures prior to appointment. 67 ALR 
1405. 

Right of parent to notice and hearing 
before being deprived of custody of child. 
76 ALR 242, 

Nonresidence as affecting one’s right to 
award of custody of child. 15 ALR 2d 
432. 


(10406) Minor having no father or mother. If the minor has 


no father or mother living, competent to have the custody and care of his 
education, the guardian appointed shall have the same. 


History: En. Sec. 356, p. 332, L. 1877; 
re-en. Sec. 356, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 356, 2nd Div. Comp. Stat. 1887; 


91-4607. 


re-en. Sec. 2955, C. Civ. Proc. 1895; re-en. 
Sec. 7758, Rev. C. 1907; re-en. Sec. 10406, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1752. 


(10407) Powers and duties of guardians. Every guardian ap- 


pointed shall have the custody and care of the education of the minor, and 
the care and management of his estate, until such minor arrives at the age 
of majority or marries, or until the guardian is legally discharged. 


History: En. Sec. 357, p. 332, L. 1877; 
re-en. Sec. 357, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 357, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2956, C. Civ. Proc. 1895; re-en. 
Sec. 7759, Rev. C. 1907; re-en. Sec. 10407, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1753. 


Cross-References 
Consent for marriage, sec. 48-143. 


Disposing of ward for mendicant pur- 
poses, penalty, sec. 94-305. 


Note to Guardian Individually 


Where guardian made loan of guardian- 
ship funds and after the running of the 
statute of limitations a note was made 
payable to the guardian individually and 
not in his capacity as guardian, such note 
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nevertheless revived the debt for the bene- 
fit of the wards. Betor v. Chevalier, 121 
M 337, 193 P 2d 374, 377. 


Stay of Proceedings for Proof of Re- 
employment of Counsel 


Where a suit in behalf of a minor by his 
guardian had been properly instituted but 
the guardian’s authority automatically 
terminated by the ward’s attaining major- 
ity, the court, upon being advised, having 
inherent power to investigate an attor- 
ney’s authority, should have stayed further 
proceedings until counsel for plaintiff was 
shown to have been re-employed by plain- 
tiff, and committed error in proceeding to 
adjudicate his rights, being without juris- 
diction of the cause. Mitchell v. Me- 
Donald, 114 M 292, 304, 136 P 2d 536, 


Ward’s Powers in Lawsuit upon Reach- 
ing Majority 

Since a guardian bringing suit in behalf 
of his ward never was a party to it, no 
substitution is necessary when the ward 


91-4608 


becomes of age, the proper procedure 
merely being to eliminate the guardian 
from the case, both nominally and actu- 
ally; the closing phrase of this section 
was not intended to mean that the guard- 
ian’s authority continues in spite of the 
ward’s majority, until his legal discharge. 
A ward becoming of age is no longer 
authoritatively represented either by his 
guardian or by the attorney employed by 
the guardian. Mitchell v. MeDonald, 114 
M 292, 299, 1386 P 2d 536. 


References 


In re Scheuer’s Estate, 31 M 606, 613, 
79 P 244; State ex rel. Sheedy v. District 
Court, 66 M 427, 434, 213 P 802; August 
v. Burns, 79 M 198, 214, 255 P 737, 


Collateral References 


Guardian and Ward€=30 (1), 37. 

39 C.J.S. Guardian and Ward §§ 60, 62, 
63, 69, 70, 76. 

25 Am. Jur. 40, Guardian and Ward, 
§ 60 et seq. 


91-4608. (10408) Bond of guardians, conditions of. Before the order 
appointing any person guardian under this chapter takes effect, and before 
letters issue, the court or judge must require of such person a bond to the 
minor with sufficient sureties, to be approved by the judge, and in such sum 
as he shall order, conditioned that the guardian will faithfully execute the 
duties of his trust according to law, and the following conditions shall 
form a part of such bond without being expressed therein: 


1. To make an inventory of ail the estate, real and personal, of his 
ward, that comes to his possession or knowledge, and to return the same 
within such time as the court or judge may order. 


2. To dispose of and manage the estate according to law and for the 
best interest of the ward, and faithfully to discharge his trust in relation 
thereto, and also in relation to the care, custody, and education of the 


ward. 


3. To render an account on oath of the property, estate, and moneys 
of the ward in his hands, and all the proceeds or interests derived there- 
from, and of the management and disposition of the same, within three 
months after his appointment, and at such other times as the court or 
judge directs, and at the expiration of his trust to settle his accounts with 
the court or judge, or with the ward, if he be of full age, or his legal 
representatives, and to pay over and deliver all the estate, moneys, and 
effects remaining in his hands, or due from him on such settlement, to the 
person who is lawfully entitled thereto. Upon filing the bond, duly ap- 
proved, letters of guardianship must issue to the person appointed. In form 
the letters of guardianship must be substantially the same as letters of 
administration, and the oath of the guardian must be endorsed thereon that 
he will perform the duties of his office as such guardian according to law. 

History: En. Sec. 358, p. 332, L. 1877; _—re-en. Sec. 2957, C. Civ. Proc. 1895; re-en. 


re-en, Sec. 358, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 358, 2nd Div. Comp. Stat. 1887; 


Sec. 7760, Rev. C. 1907; re-en. Sec. 10408, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1754, 
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Liabilities of Guardian 


The powers, duties, and liabilities of a 
guardian of a person of unsound mind 
are the same, and subject to the same re- 
strictions, as those of a guardian of a 
minor. In re Scheuer’s Estate, 31 M 606, 
612, 79 P 244, 


Settlement of Accounts 


If the order of restoration terminates 
the guardianship, then the expression “the 
expiration of his trust,’ as used in this 
section, and the order for the restoration 
of the ward to capacity, as provided for 
in section 91-4704, must of necessity refer 
to the same event in point of time, and it 
becomes the duty of the guardian to settle 
his accounts with the court or judge, or 
with the ward, and pay over and deliver 
all the estate, moneys, and effects remain- 
ing in his hands, or due from him on such 
settlement, to the person lawfully entitled 
thereto. In re Scheuer’s Estate, 31 M 606, 
612, 79 P 244, explained in 114 M 292, 299, 
136 P 2d 536. 


Surety Liable for Prior As Well As Pro- 
spective Defaults 

Where a guardian had occupied resi- 
dence property of which he and his ward 
were equal half owners, the substituted 
surety on his bond conditioned on his 
faithful discharge of his trust and on set- 
tlement of accounts he would pay over all 
moneys due from him to the trust under 
this section was liable not only for rent 
of the portion of the property owned by 
his ward for the time after his appoint- 
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ment but also for the period of his occu- 
pancy prior thereto, as against the surety’s 
contention that its responsibility was lim- 
ited to prospective liability only. Mitchell 
v. Columbia Casualty Co., 111 M 88, 90, 
106 P 2d 344. 


References 


Botkin v. Kleinschmidt, 21 M 1, 52 P 
563; Power v. Lenoir, 22 M 169, 178, 56 
P 106; Hughes v. Goodale, 26 M 93, 97, 66 
PaTog: 


Collateral References 


Guardian and Ward@=15. 

39 C.J.S. Guardian and Ward 8§§ 32-36. 

25 Am. Jur. 34, Guardian and Ward, 
§ 47. 


Leave of court as prerequisite to action 
on statutory bond. 2 ALR 563. 


Invalidity of designation of officer, fi- 
duciary or depository as affecting liability 
on bond, 18 ALR 274. 

Right of sureties on bonds to take ad- 
vantage of noncompliance with statutory 
requirement as to approval of bond. 77 
ALR 1479. 


Liability of sureties on bond of guard- 
ian, executor, administrator or trustee for 
defaleation or deficit occurring before 
bond was given, 82 ALR 585. 


Right of surety on bond of trustee, 
executor, administrator or guardian to 
terminate liability as regards future de- 
faults of principal. 150 ALR 485, 


(10409) Maintenance of minor out of income of his own prop- 


erty. If any minor having a father living has property, the income of which 
is sufficient for his maintenance and education in a manner more expensive 
than his father can reasonably afford, regard being had to the situation of 
the father’s family and to all the circumstances of the case, the expenses 
of the education and maintenance of such minor may be defrayed out of 
the income of his own property, in whole or in part, as judged reasonable, 
and must be directed by the court or judge, and the charges therefor may 
be allowed accordingly in the settlement of the accounts of his guardian. 


History: En. Sec. 361, p. 333, L. 1877; 
re-en. Sec. 361, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 361, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2958, C. Civ. Proc. 1895; re-en. 
Sec. 7761, Rev. C. 1907; re-en. Sec. 10409, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1757. 


Collateral References 


25 Am. Jur. 43, 110, Guardian and Ward, 
§§ 66-71, 179-181. 


Right of guardian to expend principal 
of ward’s estate for maintenance and 
support. 5 ALR 632, 


Right and obligation of guardian other 
than parent in respect of services rendered 
by, or board or services furnished to, 
ward. 64 ALR 692. 

Right of guardian to allowance for ex- 
penditures prior to appointment. 67 ALR 
1405. 

Care required of trustee or guardian 
with respect to retaining securities coming 
into his hands as assets of the estate. 77 
ALR 505 and 112 ALR 355, 

Right of court or guardian to use funds 
of incompetent for benefit of others than 
incompetent. 160 ALR 1435. 
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91-4610. (10410) Testamentary guardian to give bond—powers limited. 
Every testamentary guardian must give bond and qualify, and has the same 
powers and must perform the same duties with regard to the person and 
estate of his ward as guardians appointed by the court or judge, except 
so far as his powers and duties are legally modified, enlarged, or changed 


by the will by which such guardian was appointed. 


History; En. Sec. 362, p. 333, L. 1877; 
re-en. Sec. 362, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 362, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2959, C. Civ. Proc. 1895; re-en. 
Sec. 7762, Rev. C. 1907; re-en. Sec. 10410, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1758. 


Failure to Qualify 


Where a father assumed to act as 
guardian for his minor children without 
having qualified, and appeared for them 
in an action concerning property devised 
to them by their mother, the minors, 
though legally served, were not bound by 
the proceedings. Power v. Lenoir, 22 M 
169, 178, 56 P 106, distinguished in 24 M 
37, 41, 60 P 495, 

Where a father appeared as guardian 
for his minor children without having 
qualified as their guardian, and defended 
an action against them with reference to 
their separate property, a nune pro tune 
order appointing him their guardian ad 
litem before judgment rendered against 


91-4611. 


them was unauthorized, and they were not 
bound by the judgment so entered. Power 
v. Lenoir, 22 M 169, 178, 56 P 106, dis- 
tinguished in 24 M 37, 41, 60 P 495. 


References 


Hughes v. Goodale, 26 M 93, 97, 66 P 
702. 


Collateral References 


Guardian and Ward¢~15, 28. 

39 C.J.S. Guardian and Ward §§ 32-36, 
68. 

25 Am. Jur, 15, 16, Guardian and Ward, 
§§ 12-15. 


Power of parent to appoint testamentary 
guardian for adult imbecile child. 24 ALR 
1458. 

Renunciation of will by spouse and elec- 
tion to take under statute as affecting 
provisions imposing upon spouse personal 
duty as trustee, executor, guardian or the 
like. 71 ALR 665. 


(10411) Power of courts to appoint guardian and next friend 


not impaired. Nothing contained in this chapter affects or impairs the 
power of any court or judge to appoint a guardian to defend the interests 
of any minor interested in any suit or matter pending therein. 


History: En. Sec. 363, p. 333, L. 1877; 
re-en. Sec. 363, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 363, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2960, C. Civ. Proc. 1895; re-en. 
Sec. 7763, Rev. C. 1907; re-en. Sec. 10411, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1759. 


Collateral References 


Infants@~77,. 
43 C.J.S. Infants § 109. 


CHAPTER 47 
GUARDIANS OF INSANE AND INCOMPETENT PERSONS 


Section 91-4701. 


Guardians of insane and other incompetent persons. 


Sale of right of dower of insane or incompetent married woman, or of 


91-4702. Appointment by judge after hearing. 
91-4703. Powers and duties of such guardians. 
91-4704. Petition for restoration to capacity. 
91-4705. 

dower of insane or incompetent widow. 
91-4706. 


Power to mortgage right of dower of insane or incompetent married 


woman, or of dower of insane or incompetent widow—guardian. 


91-4701. (10412) Guardians of insane and other incompetent persons. 
When it is represented to the district court, or a judge thereof, upon veri- 
fied petition of any relative or friend, that any person is insane, or from any 
cause mentally incompetent to manage his property, such court or judge 
must cause a notice to be given to the supposed insane or incompetent 
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person of the time and place of hearing the case, not less than five days 
before the time so appointed; and such person, if able to attend, must be 


produced on the hearing. 


History: En. Sec. 364, p. 334, L. 1877; 
re-en. Sec. 364, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 364, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 2970, C. Civ. Proc. 1895; re-en. 
Sec. 7764, Rev. C. 1907; re-en. Sec. 10412, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1763. 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to appointment proceedings, M. 
R. Civ. P., Rule 81(a) and Table A. 


Adversary Parties 


In a proceeding to appoint a guardian 
for an alleged incompetent, the adversary 
parties are the petitioner and the alleged 
incompetent. In re Murphy’s Estate, 43 M 
353, 375, 116 P 1004. 


Examination of Incompetent 


The statute (this section) requiring pro- 
duction in court of alleged incompetent, 
for whom appointment of guardian is 
sought, would seem to contemplate her 
examination. State ex rel. Thompson v. 
District Court, 118 M 95, 163 P 2d 640, 
645. 


Guardian Ad Litem for Purpose of 
Hearing 


Where court had jurisdiction of pro- 
ceeding to appoint guardian for incompe- 
tent, but in absence of such person failed 
to appoint a guardian ad litem, the error, 
if any, was error within jurisdiction, the 
court having the right to make a wrong or 
a right decision, and writ of certiorari 
does not lie to correct such an error; a 
judgment against an incompetent not rep- 
resented by a guardian is not absolutely 
void, but merely voidable, and will be 
sustained when collaterally attacked. State 
ex rel. Haynes v. District Court, 106 M 
578, 584, 81 P 2d 422. 

Jurisdiction of District Court Other 
Than Incompetent’s Residence 


The contention that only the district 
court of the county in which an alleged in- 
competent resides shall have jurisdiction 
of a proceeding to have him declared in- 
competent and a guardian appointed for 
him, may not be sustained, this section 
and section 91-4702 not so declaring. State 
ex rel. Haynes v. District Court, 106 M 
578, 584, 81 P 2d 422. 


Mental Incompetency 


A person may be mentally incompetent, 
and yet not be a maniac, an idiot, nor an 
insane person. State ex rel. Carroll v. 
District Court, 50 M 428, 433, 147 P 612. 


The words “mentally incompetent,” as 
used in this section, mean a person who, 
though not insane, is, by reason of old 
age, disease, weakness of mind, or from 
any other cause, unable, without assist- 
ance, to properly manage and take care 
of himself and his property. State ex rel. 
Carroll v. District Court, 50 M 428, 433, 
147 P 612. 


Mental Incompetency—Instruction 


Instruction to the effect that a person 
may be mentally incompetent to make a 
will and yet not be an insane person was 
proper, since the word “incompetent,” 
when applied to an individual’s capacity 
to make a will, means any person who, 
whether insane or not, is, by reason of 
immaturity, old age, disease, weakness of 
mind or from any other cause, unable to 
understand what property he has, the 
relationship he bears to those who would 
naturally be the objects of his bounty, and 
what disposition he may be making of 
his property at the time. In re Carroll’s 
Estate, 59 M 403, 410, 196 P 996. 


Notice Required 


Court is without authority to appoint a 
guardian of the person and estate with- 
out service of a notice of the time and 
place of the hearing of the guardianship 
petition, and a guardian appointed without 
such notice is a guardian de facto. Grau- 
man v. Chambers, 122 M 31, 198 P 2d 629, 
632. 


Notice—Service 


On petition for the appointment of a 
guardian for an insane person, service 
of notice of time and place of hearing as 
required by this section is essential to the 
validity of the order of appointment. State 
ex rel. Kelly v. District Court, 73 M 84, 
89 et seq., 235 P 751. 

The notice required by this section, to 
be served upon a person sought to be 
placed under guardianship as an incompe- 
tent, must be served as a citation, which 
in turn must be served as a summons; 
therefore, since a summons cannot be 
served by a party to the proceeding, serv- 
ice made by petitioner for letters of 
guardianship was void. State ex rel. Kelly 
Ns District Court, 73 M 84, 89 et seq., 235 

751. 


Notice—Sufficiency 


Notice under this section must be given, 
and, if able to attend, such alleged in- 
competent person must be produced at the 
hearing; and where the requirements as 
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to notice are strictly met, the essential 
elements of the due process of law clause 
of the constitution are present and the 
trial court has jurisdiction to pass upon 
the matter, as against the contention that 
such notice as here provided for is in- 
sufficient in the absence of notice to others 
than the alleged incompetent. State ex 
rel. Haynes v. District Court, 106 M 578, 
582, 584, 81 P 2d 422. 


91-4702. 


91-4703 


References 

Emery v. Emery, 122 M 201, 200 P 2d 
251, 261. 

Collateral References 


25 Am. Jur. 17, Guardian and Ward, 
§§ 17-22. 


Priority and preference in appointing 
guardian of an incompetent. 21 ALR 2d 
880. 


(10413) Appointment by judge after hearing. If, after a full 


hearing and examination upon such petition, it appear to the court or judge 
that the person in question is incapable of taking care of himself and manag- 
ing his property, such court or judge must appoint a guardian of his person 


and estate, with the powers and duties in this chapter specified. 


History: En. Sec. 365, p. 334, L. 1877; 
re-en. Sec. 365, 2nd Div. Rev. Stat. 1879; 
re-en, Sec. 365, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 2971, C. Civ. Proc. 1895; re-en. 
Sec. 7765, Rev. C. 1907; re-en. Sec. 10413, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1764. 


Ground for Appointment—Mental In- 
competency 


To warrant appointment of guardian for 
adult on ground of mental incompetency, 
adult need not be shown to be insane in 
technical sense, but test is whether there 
is such mental impairment as to render 
alleged incompetent incapable of under- 
standing and acting in ordinary affairs of 
life. State ex rel. Thompson v. District 
Court, 118 M 95, 163 P 2d 640, 644. 


Ground for Appointment—Unsoundness 
of Mind 


Unsoundness of mind, justifying ap- 
pointment of guardian, must be more than 
mere debility, impairment of memory, or 


91-4703. 


possibility of future insanity. State ex rel. 
Thompson v. District Court, 118 M 95, 163 
P 2d 640, 644, 


Guardian of Person and Estate 


While the person and estate of a minor 
are independent in guardianship matters, 
and the court may appoint a guardian for 
either the person or estate, or for both, as 
provided in section 91-4601, no such author- 
ity exists with respect to an incompetent 
person. In the latter case, the necessity 
for a guardian of the person is as great as 
the necessity for a guardian of the estate. 
State ex rel. Carroll v. District Court, 50 
M 428, 432, 147 P 612. 


References 


State ex rel. Haynes v. District Court, 
106 M 578, 585, 81 P 2d 422. 


Collateral References 


Insane Persons€=33 (1), 35. 
44 C.J.S. Insane Persons §§ 38, 39, 40, 44. 


(10414) Powers and duties of such guardians. Every guard- 


ian appointed, as provided in the preceding section, has the care and custody 
of the person of his ward, and the management of all his estate until such 
guardian is legally discharged; and he must give bond to such ward, in 
like manner and with like conditions as before prescribed with respect 


to the guardian of a minor. 


History: En. Sec. 366, p. 334, L. 1877; 
re-en, Sec. 366, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 366, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2972, C. Civ. Proc. 1895; re-en. 
Sec. 7766, Rev. C. 1907; re-en. Sec. 10414, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1765. 


Bank Deposits 


The position of guardian is one of trust 
and not of agency; the funds coming into 
his hands as such are trust funds which he 
must keep safely, and such of them as are 
necessary to be kept on hand for the care 
and maintenance of the ward he may, 
though not required to do so by the stat- 


ute, deposit in a reliable bank, exercising 
due eare in its selection, without being 
open to the charge of having violated the 
law of his trust, or rendering himself per- 
sonally liable for the deposit in case of 
failure of the bank. Pethybridge v. First 
State Bank of Livingston, 75 M 173, 179, 
243 P 569. 


Termination of Authority 


The authority of a guardian of an in- 
competent over the person or estate of the 
ward is not extended by this section to 
the time when he is “legally discharged” 
by an order of court, but such guardian- 
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ship is, under section 91-4704, terminated, 
ipso facto, by the judicial determination 
that the ward is of sound mind, and the 
adjudication of his restoration to capacity. 
In re Scheuer’s Estate, 31 M 606, 611, 79 
P 244, explained in 114 M 292, 299, 136 P 
2d 536. 

The language of this section cannot be 
construed to extend the guardian’s au- 
thority over the person or estate of the 
ward beyond the time when he is “legally 
discharged” by an order of court. It 
would be an intolerable imposition upon a 
person sui juris to compel him to submit 
to the control of a guardian, either of his 
person or property, and such an imposition 
was not intended by the lawmaking au- 
thority in enacting this section. In re 
Scheuer’s Estate, 31 M 606, 611, 79 P 244. 

If the seeming conflict between the pro- 
visions of this section and section 91-4704 
is not entirely reconcilable, the provisions 
of the latter must prevail. In re Scheuer’s 
Estate, 31 M 606, 611, 79 P 244. 


References 


State ex rel. Carroll v. District Court, 
50 M 428, 432, 147 P 612. 


Collateral References 


Insane Persons@=35, 40. 

44 C.J.S. Insane Persons §§ 38, 39, 44, 
49, 

25 Am. Jur. 40, Guardian and Ward, 
§ 60 et seq. 


Constitutionality of statute authorizing 
guardian to sell or lease land of ward. 4 
ALR 1582. 

Power of court to authorize guardian to 
borrow ward’s money. 30 ALR 461. 

Lapse of time after guardian’s settle- 
ment as affecting liability of guardian or 
his sureties. 50 ALR 61. 

Duty of one purchasing ward’s property, 
or loaning money on security of such prop- 
erty, to see that proceeds are properly 
applied. 56 ALR 195. 

Right of court or guardian to use funds 
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of incompetent for benefit of other than 
incompetent. 59 ALR 653 and 160 ALR 
1435. 

Power of sale as including power to ex- 
change. 63 ALR 1003. 

Right of guardian or other fiduciary to 
purchase property of estate or trust at 
sale brought about by third persons. 77 
ALR 1513. 

Liability of guardian or other fiduciary 
for loss of funds invested, as affected by 
order of court authorizing the investment. 
88 ALR 325. 

Proceeds of sale or condemnation of 
real property of infant or incompetent as 
real or personal property. 90 ALR 897. 

Conelusiveness and effect of settlement 
of annual or intermediate accounts of 
guardian of infant or incompetent. 99 
ALR 996. 

Power of guardian to sell ward’s prop- 
erty without order of court. 108 ALR 936. 

Right of guardian or committee of in- 
competent to incur obligations so as to 
bind incompetent or his estate, or to make 
expenditures, without prior approval by 
court. 130 ALR 113. 

Power of guardian or committee to com- 
promise liquidated contract claim or money 
judgment, and of courts to authorize or 
approve such a compromise. 155 ALR 196. 

Power of guardian to agree to, or of 
court to approve, voluntary partition be- 
tween infant or incompetent and cotenant. 
157 ALR 755. 

Improper purpose as invalidating guard- 
ian’s sale where sale is also for proper 
purpose. 158 ALR 1438. 

Right of court or guardian to use funds 
of incompetent for benefit of others than 
incompetent. 160 ALR 1435. 

Power of guardian, committee, or trus- 
tee of mental incompetent, after latter’s 
death, to pay debts and obligations. 60 
ALR 2d 963. 

Rights and powers of guardian with ref- 
erence to joint bank deposit in name of 
incompetent and another. 62 ALR 2d 1093. 


(10415) Petition for restoration to capacity. A person who 


has been declared insane or incompetent, or the guardian, or any relative 
of such person within the third degree, or any friend, may apply, by pe- 
tition, to the district court of the county in which he was declared insane, 
to have the fact of his restoration to capacity judicially determined. The 
petition shall be verified, and shall state that such person is then sane or 
competent. Upon receiving the petition, the court or judge must appoint a 
day for a hearing before the court, and, if the petitioner request it, shall 
order an investigation before a jury, which shall be summoned and im- 
paneled in the same manner as juries are Summoned and impaneled in 
civil actions. The court or judge shall cause notice of the trial to be given 
to the guardian of a person so declared insane or incompetent, if there be a 
guardian, and to his or her husband or wife, if there be one, and to his 
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or her father or mother, if living in the county, and to the superintendent 
of Montana state hospital in all cases in which the petitioner is on parole 
from said hospital. On the trial, the guardian or relative of the person de- 
clared insane or incompetent, the superintendent of Montana state hos- 
pital, and, in the discretion of the court or judge, any other person, may 
contest the right to the relief demanded. Witnesses may be required to 
appear and testify, as in civil cases, and may be called and examined by 
the court or judge on its or his own motion. If it be found that the per- 
son be of sound mind, and capable of taking care of himself and his prop- 
erty, his restoration to capacity shall be adjudged, and the guardianship 
of such person, if such person shall be not a minor, shall cease. The clerk 
of the court by which such petition is determined shall mail a copy of the 
order determining the same to the superintendent of Montana state hos- 


pital. 


History: En. Sec. 2973, C. Civ. Proc. 
1895; re-en. Sec. 7767, Rev. C. 1907; re-en. 
Sec. 10415, R. C. M. 1921; amd. Sec. 1, Ch. 
34, L. 1953. Cal. C. Civ. Proc. Sec. 1766. 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to this section, M. R. Civ. P., 
Rule 81(a) and Table A. 


Appeal from Order Appointing Guardian 


The right of a person, mentally incom- 
petent, to appeal from an order appoint- 
ing a guardian of his person and estate is 
not affected by the pendency of a pro- 
ceeding to have the fact of his restoration 
to capacity judicially determined. In re 
Kane’s Estate, 12 M 197, 202, 29 P 424. 


Disqualification of Judge 


In a proceeding under this section either 
party may disqualify the judge for im- 
puted bias. State ex rel. Carroll v. Dis- 
trict Court, 50 M 506, 509, 148 P 312; 
State ex rel. Brandegee v. Clements, 52 M 
57, 61, 155 P 271. 


Immaterial Allegations— Estoppel by 
Pleading 


Upon the hearing of a petition for res- 
toration to capacity the question whether 
the order declaring petitioner incompetent 
was correctly made is not a proper sub- 
ject of inquiry; allegations as to its valid- 
ity or invalidity are immaterial, and, 
therefore, since a pleader cannot be 
estopped by an immaterial averment, con- 
tention that by an allegation in the pe- 
tition admitting the validity of the order 
and averring that it was in full force and 
effect petitioner was estopped on cer- 
tiorari to attack the court’s jurisdiction 
in making it has no merit. State ex rel. 
Kelly v. District Court, 73 M 84, 92, 235 
mer, 


Presumption of Insanity Rebuttable 
The contention cannot be sustained that 


a juror adjudged insane under sections 38- 
201 to 38-208 must be conclusively pre- 
sumed to remain insane until restored to 
capacity under this section or until ob- 
taining a certificate under section 64-112. 
By virtue of section 64-112, the adjudica- 
tion establishes not a conelusive, but a 
rebuttable, presumption of insanity. Sec- 
tion 64-112 substitutes for the presumption 
of sanity the presumption of insanity 
until the certificate provided for is ob- 
tained. State v. Bucy, 104 M 416, 419, 66 
P 2d 1049. 


Termination of Guardianship 


The language of this section is suscep- 
tible of but one construction, namely, that 
the judicial determination that the ward 
is of sound mind, and eapable of taking 
eare of himself and his property, and the 
adjudication of his restoration, ipso facto 
terminate the guardianship. In re Scheuer’s 
Estate, 31 M 606, 611, 79 P 244, explained 
in 114 M 292, 299, 136 P 2d 536. 

The term of the guardian’s office is 
limited by this section, and immediately 
thereafter the guardian should make his 
final report and be discharged, and, after 
the termination of his office by the res- 
toration of the ward, the only power or 
authority possessed by the guardian is to 
make such report, and turn over to the 
proper person all property with which he 
is chargeable on such report. In re 
Scheuer’s Estate, 31 M 606, 611, 79 P 244, 
explained in 114 M 292, 299, 136 P 2d 
536. 


References 

State ex rel. Carroll v. District Court, 50 
M 428, 433, 147 P 612; In re Carroll’s 
Estate, 59 M 403, 410, 196 P 996. 


Collateral References 

Insane Persons€=29. 

44 C.J.S. Insane Persons §§ 54-56, 72. 

25 Am. Jur. 37, Guardian and Ward, 
§ 53; 28 Am. Jur. 689, Insane and Other 
Incompetent Persons, §§ 51-54. 
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91-4705. (10416) Sale of right of dower of insane or incompetent mar- 
ried woman, or of dower of insane or incompetent widow. The right of 
dower of an insane married woman, or of an otherwise judicially declared 
mentally incompetent married woman, or dower of an insane widow or of an 
otherwise judicially declared mentally incompetent widow, may be sold by 
her guardian, and the title to the real estate transferred to the purchaser, 
under the direction of the court or judge, in the same manner and with 
like effect as the property of any insane person may be sold and transferred. 


History: En. Sec. 2974, C. Civ. Proc. Collateral References 
1895; re-en. Sec. 7768, Rev. C. 1907; re-en. Insane Persons¢=71. 


Sec. 10416, R. C. M. 1921; amd. Sec. 1, 44 C.J.S. Insane Persons §§ 93-97, 100. 
Ch. 19, L. 1937. 


91-4706. (10416.1) Power to mortgage right of dower of insane or in- 
competent married woman, or of dower of insane or incompetent widow— 
guardian. The right of dower of an insane married woman, or of an other- 
wise judicially declared mentally incompetent married woman, or dower of 
an insane widow, or of an otherwise judicially declared mentally incompe- 
tent widow, may be mortgaged by her guardian for the purpose of paying 
either debts, costs and charges of maintenance, charges of administration 
or to pay, reduce, extend, or renew some lien or mortgage already subsisting 
on said right of dower or dower in real property or for the purpose of bene- 
fiting or improving the real estate in which said insane or incompetent 
married woman, or said insane or incompetent widow, has a right of dower 
or dower and to obtain an order of court to mortgage such right of dower 
or dower interest, the guardian shall take the same proceedings provided by 
section 91-4911. The right of dower of an insane or incompetent married 
woman, or dower of an insane or incompetent widow, shall be deemed prop- 
erty for the purpose of authorizing the appointment of a guardian of her 
estate. 


History: En. Sec. 1, Ch. 79, L. 1935; 
amd. Sec. 2, Ch. 19, L. 1937. 


CHAPTER 48 


GUARDIANSHIP OF INCOMPETENT VETERANS, MINORS, AND OTHER 
BENEFICIARIES OF THE VETERANS ADMINISTRATION 


Section 91-4801. Definitions. 
91-4802. Administrator as party in interest. 
91-4803. Application. 
91-4804. Limitation on number of wards. 
91-4805. Appointment of guardians. 
91-4806. Evidence of necessity for guardian of infant. 
91-4807. Evidence of necessity for guardian for incompetent. 
91-4808. Notice. 
91-4809. Bond. 
91-4810. Petitions and accounts, notices and hearings. 
91-4811. Penalty for failure to account. 
91-4812. Compensation of guardians. 
91-4813. Investments. 
91-4814. Maintenance and support. 
91-4815. Purchase of home for ward. 
91-4816. Copies of public records to be furnished. 
91-4817. Discharge of guardian and release of sureties, 
91-4818. Commitment to veterans’ administration or other agency of United 
States government. 
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91-4819. 
91-4820. 
91-4821. 
91-4822. 


Liberal construction. 
Short title. 


Application of act. 


91-4802 


Modification of prior laws. 


91-4801. Definitions. As used in this act: 
“Person” means an individual, a partnership, a corporation or an asso- 


ciation. 


“Veterans’ Administration” means the veterans’ administration, its prede- 


cessors Or SUCCeSSOTS. 


“Income” means moneys received from the veterans’ administration and 
revenue or profit from any property wholly or partially acquired therewith. 
“Hstate’ means income on hand and assets acquired partially or wholly 


with “income.” 


“Benefits” means all moneys paid or payable by the United States through 


the veterans’ administration. 


“Administrator’ 
United States or his successor. 


? 


means the administrator of veterans’ affairs of the 


“Ward” means a beneficiary of the veterans’ administration. 
“Guardian” means any fiduciary for the person or estate of a ward. 


History: En. Sec. 1, Ch. 58, L. 1943. An 
earlier Veterans’ Guardianship Act was 
Secs. 5654.1 to 5654.21, R. C. M. 1935. 


NOTE.—Uniform State Law. Sections 
91-4801 through 91-4822 constitute the 
“Uniform Veterans’ Guardianship Act” ap- 
proved, as revised, by the National Con- 
ference of Commissioners on Uniform 
State Laws in 1942 and adopted in Ari- 
zona, Arkansas, California, Colorado, Flor- 
ida, Hawaii, Idaho, Indiana, Kentucky, 
Louisiana, Maine, Maryland, Missouri, Ne- 
braska, New Jersey, New Mexico, North 
Carolina, North Dakota, Ohio, Oklahoma, 
Rhode Island, South Carolina, South Da- 
kota, Tennessee, Utah, Vermont, Virgin 
Islands, Washington, and Wisconsin. 


Cross-Reference 
Application of Montana Rules of Civil 


Procedure to this chapter, M. R. Civ. P., 
Rule 81(a) and Table A. 


Collateral References 


Guardian and Ward¢=1; Insane Persons 
C30. 

39 C.J.S. Guardian and Ward §1; 44 
C.J.S. Insane Persons §§ 8, 11, 35. 

25 Am. Jur. 6, Guardian and Ward, §1 
et seq. 


Construction and application of provi- 
sions of federal statutes in relation to 
exemption from claims of creditors of 
amounts paid as pensions, war risk in- 
surance, compensation, bonus or other re- 
lief for veterans. 109 ALR 433. 

Constitutionality, construction, and ef- 
fect of the Uniform Veterans’ Guardian- 
ship Act. 173 ALR 1061. 


91-4802. Administrator as party in interest. The administrator shall 


be a party in interest in any proceeding for the appointment or removal 
of a guardian or for the removal of the disability of minority or mental in- 
capacity of a ward, and in any suit or other proceeding affecting in any 
manner the administration by the guardian of the estate of any present or 
former ward whose estate includes assets derived in whole or in part from 
benefits heretofore or hereafter paid by the veterans’ administration. Not 
less than fifteen (15) days prior to hearing in such matter notice in writing 
of the time and place thereof shall be given by mail (unless waived in 
writing) to the office of the veterans’ administration having jurisdiction 
over the area in which any such suit or any such proceeding is pending. 


History: En. Sec. 2, Ch. 58, L. 1943. Collateral References 


Guardian and Ward@126. 
39 C.J.S. Guardian and Ward § 175. 
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91-4803. Application. Whenever, pursuant to any law of the United 
States or regulation of the veterans’ administration, it is necessary, prior to 
payment of benefits, that a guardian be appointed, the appointment may be 
made in the manner hereinafter provided. The court may appoint a guard- 
ian of the estate of the ward, a guardian of the person of the ward or a 
guardian of both the person and the estate of the ward. 

History: En. Sec. 3, Ch. 58, L. 1943. Collateral References 


Guardian and Ward¢=13 (1). 
39 C.J.S. Guardian and Ward § 21. 


91-4804. Limitation on number of wards. No person other than a bank 
or trust company shall be guardian of more than five wards at one time, 
unless all the wards are members of one family. Upon presentation of a 
petition by an attorney of the veterans’ administration or other interested 
person, alleging that a guardian is acting in a fiduciary capacity for more 
than five wards as herein provided and requesting his discharge for that 
reason, the court, upon proof substantiating the petition, shall require a 
final accounting forthwith from such guardian and shall discharge him from 
guardianships in excess of five and forthwith appoint a successor. 


History: En. Sec. 4, Ch. 58, L. 1943. 


91-4805. Appointment of guardians. (1) A petition for the appoint- 
ment of a guardian may be filed by any relative or friend of the ward or by 
any person who is authorized by law to file such a petition. If there is no 
person so authorized or if the person so authorized refuses or fails to file 
such a petition within thirty (80) days after mailing of notice by the 
veterans’ administration to the last-known address of the person, if any, 
indicating the necessity for the same, a petition for appointment may be 
filed by any resident of this state. 


(2) The petition for appointment shall set forth the name, age, place of 
residence of the ward, the name and place of residence of the nearest rela- 
tive, if known, and the fact that the ward is entitled to receive benefits pay- 
able by or through the veterans’ administration and shall set forth the 
amount of moneys then due and the amount of probable future payments. 


(3) The petition shall also set forth the name and address of the person 
or institution, if any, having actual custody of the ward and the name, age, 
relationship, if any, occupation and address of the proposed guardian and 
if the nominee is a natural person, the number of wards for whom the 
nominee is presently acting as guardian. Notwithstanding any law as to 
priority of persons entitled to appointment, or the nomination in the petition, 
the court may appoint some other individual or a bank or trust company as 
guardian, if the court determines it is for the best interest of the ward. 


(4) In the case of a mentally incompetent ward the petition shall show 
that such ward has been rated incompetent by the veterans’ administration 
on examination in accordance with the laws and regulations governing the 
veterans’ administration. 

History: En. Sec. 5, Ch. 58, L. 1943. Collateral References 


Guardian and Ward€13 (3). 
39 C.J.S. Guardian and Ward § 22, 
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91-4806. Evidence of necessity for guardian of infant. Where a peti- 
tion is filed for the appointment of a guardian for a minor, a certificate of the 
administrator or his authorized representative, setting forth the age of such 
minor as shown by the records of the veterans’ administration and the fact 
that the appointment of a guardian is a condition precedent to the payment 
of any moneys due the minor by the veterans’ administration shall be 
prima facie evidence of the necessity for such appointment. 

History: En. Sec. 6, Ch. 58, L. 1943. 


91-4807. Evidence of necessity for guardian for incompetent. Where a 
petition is filed for the appointment of a guardian for a mentally incompe- 
tent ward, a certificate of the administrator or his duly authorized repre- 
sentative, that such person has been rated incompetent by the veterans’ 
administration on examination in accordance with the laws and regulations 
governing such veterans’ administration and that the appointment of a 
guardian is a condition precedent to the payment of any moneys due such 
ward by the veterans’ administration, shall be prima facie evidence of the 
necessity for such appointment. 

History: En. Sec. 7, Ch. 58, L. 1943. Collateral References 


Insane Persons€=33 (1). 
44 C.J.S. Insane Persons § 40. 


91-4808. Notice. Upon the filing of a petition for the appointment of 
a guardian under this act, notice shall be given to the ward, to such other 
persons, and in such manner as is provided by the general law of this state, 
and also to the veterans’ administration as provided by this act. 
History: En. Sec. 8, Ch. 58, L. 1943. Collateral References 


Guardian and Ward¢=13 (3). 
39 C.J.S. Guardian and Ward § 23. 


91-4809. Bond. (1) Upon the appointment of a guardian, he shall 
execute and file a bond to be approved by the court in an amount not less 
than the estimated value of the personal estate and anticipated income of 
the ward during the ensuing year. The bond shall be in the form and be 
conditioned as required of guardians appointed under the general guardian- 
ship laws of this state. The court may from time to time require the guard- 
ian to file an additional bond. 

(2) Where a bond is tendered by a guardian with personal sureties, 
there shall be at least two such sureties and they shall file with the court a 
certificate under oath which shall describe the property owned, both real 
and personal, and shall state that each is worth the sum named in the bond 
as the penalty thereof over and above all his debts and liabilities and the 
aggregate of other bonds on which he is principal or surety and exclusive 
of property exempt from execution. The court may require additional 
security or may require a corporate surety bond, the premium thereon to 
be paid from the ward’s estate. 


History: En. Sec. 9, Ch. 58, L. 1943. Collateral References 
Guardian and Ward¢=15. 
39 C.J.S. Guardian and Ward § 32. 


91-4810. Petitions and accounts, notices and hearings. (1) Every 
guardian, who has received or shall receive on account of his ward any 
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moneys or other thing of value from the veterans’ administration shall file 
with the court annually, on the anniversary date of the appointment, in ad- 
dition to such other accounts as may be required by the court, a full, true, 
and accurate account under oath of all moneys or other things of value so 
received by him, all earnings, interest or profits derived therefrom and all 
property acquired therewith and of all disbursements therefrom, and show- 
ing the balance thereof in his hands at the date of the account and how 
invested. 

(2) The guardian, at the time of filing any account, shall exhibit all 
securities or investments held by him to an officer of the bank or other 
depository wherein said securities or investments are held for safekeeping 
or to an authorized representative of the corporation which is surety on his 
bond, or to the judge or clerk of a court of record in this state, or, upon 
request of the guardian or other interested party, to any other reputable 
person designated by the court, who shall certify in writing that he has 
examined the securities or investments and identified them with those de- 
scribed in the account, and shall note any omissions or discrepancies. If the 
depository is the guardian, the certifying officer shall not be the officer 
verifying the account. The guardian may exhibit the securities or invest- 
ments to the judge of the court, who shall endorse on the account and copy 
thereof a certificate that the securities or investments shown therein as held 
by the guardian were each in fact exhibited to him and that those exhibited 
to him were the same as those shown in the account, and noting any omission 
or discrepancy. That certificate and the certificate of an official of the bank 
in which are deposited any funds for which the guardian is accountable, 
showing the amount on deposit, shall be prepared and signed in duplicate 
and one of each shall be filed by the guardian with his account. 


(3) At the time of filing in the court any account, a certified copy 
thereof and a signed duplicate of each certificate filed with the court shall 
be sent by the guardian to the office of the veterans’ administration having 
jurisdiction over the area in which the court is located. A signed duplicate 
or a certified copy of any petition, motion or other pleading, pertaining to 
an account, or to any matter other than an account, and which is filed in 
the guardianship proceedings or in any proceedings for the purpose of re- 
moving the disability of minority or mental incapacity, shall be furnished 
by the person filing the same to the proper office of the veterans’ administra- 
tion. Unless hearing be waived in writing by the attorney of the veterans’ 
administration, and by all other persons, if any, entitled to notice, the court 
shall fix a time and place for the hearing on the account, petition, motion 
or other pleading not less than fifteen (15) days nor more than thirty (30) 
days from the date same is filed, unless a different available date be stipu- 
lated in writing. Unless waived in writing, written notice of the time and 
place of hearing shall be given the veterans’ administration office concerned 
and the guardian and any others entitled to notice not less than fifteen (15) 
days prior to the date fixed for the hearing. The notice may be given by 
mail in which event it shall be deposited in the mails not less than fifteen 
(15) days prior to said date. The court, or clerk thereof, shall mail to said 
veterans’ administration office a copy of each order entered in any guardian- 
ship proceeding wherein the administrator is an interested party. 
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(4) If the guardian is accountable for property derived from sources 
other than the veterans’ administration, he shall be accountable as is or 
may be required under the applicable law of this state pertaining to the 
property of minors or persons of unsound mind who are not beneficiaries of 
the veterans’ administration, and as to such other property shall be entitled 
to the compensation provided by such law. The account for other property 
may be combined with the account filed in accordance with this section. 

History: En. Sec. 10, Ch. 58, L. 1943. Collateral References 
Guardian and Ward¢>137, 
39 C.J.S. Guardian and Ward § 143. 

91-4811. Penalty for failure to account. If any guardian shall fail to 
file with the court any account as required by this act, or by an order of 
the court, when any account is due or within thirty (30) days after citation 
issues as provided by law, or shall fail to furnish the veterans’ administra- 
tion a true copy of any account, petition or pleading as required by this act, 
such failure may in the discretion of the court be ground for his removal. 

History: En. Sec. 11, Ch. 58, L. 1943. Collateral References 


Guardian and Ward¢=25, 
39 C.J.S. Guardian and Ward § 45. 


91-4812. Compensation of guardians. Compensation payable to guard- 
ians shall be based upon services rendered and shall not exceed five per cent 
(5%) of the amount of moneys received during the period covered by the 
account. In the event of extraordinary services by any guardian, the court, 
upon petition and hearing thereon may authorize reasonable additional 
compensation therefor. A copy of the petition and notice of hearing there- 
on shall be given the proper office of the veterans’ administration in the 
manner provided in the ease of hearing on a guardian’s account or other 
pleading. No commission or compensation shall be allowed on the moneys 
or other assets received from a prior guardian nor upon the amount received 
from liquidation of loans or other investments. 

History: En. Sec. 12, Ch. 58, L. 1943. Collateral References 
References Guardian and Ward¢>150. 


In re Dalton’s Guardianship, 138 M 96, pues ho uardian anda Wards’ 1e4) 
354 P 2d 1048, 1052. 


91-4813. Investments. Every guardian shall invest the surplus funds 
of his ward’s estate in such securities or property as authorized under the 
laws of this state but only upon prior order of the court; except that the 
funds may be invested, without prior court authorization, in direct uncon- 
ditional interest-bearing obligations of this state or of the United States and 
in obligations the interest and principal of which are unconditionally guar- 
anteed by the United States. A signed duplicate or certified copy of the 
petition for authority to invest shall be furnished the proper office of the 
veterans’ administration, and notice of hearing thereon shall be given said 
office as provided in the case of hearing on a guardian’s account. 


History: En. Sec. 13, Ch. 58, L. 1943. Collateral References 
Guardian and Ward¢=53. 
39 C.J.S. Guardian and Ward § 84. 


91-4814, Maintenance and support. A guardian shall not apply any 
portion of the income or the estate for the support or maintenance of any 
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person other than the ward, the spouse and the minor children of the ward, 
except upon petition to and prior order of the court after a hearing. A 
signed duplicate or certified copy of such petition shall be furnished the 
proper office of the veterans’ administration and notice of hearing thereon 
shall be given said office as provided in the case of hearing on a guardian’s 
account or other pleading. 

History: En. Sec. 14, Ch. 58, L. 1943. Collateral References 


Guardian and Ward@=58. 
39 C.J.S. Guardian and Ward § 92. 


91-4815. Purchase of home for ward. (1) The court may authorize 
the purchase of the entire fee simple title to real estate in this state in which 
the guardian has no interest, but only as a home for the ward, or to protect 
his interest, or (if he is not a minor) as a home for his dependent family. 
Such purchase of real estate shall not be made except upon the entry of an 
order of the court after hearing upon verified petition. A copy of the 
petition shall be furnished the proper office of the veterans’ administration 
and notice of hearing thereon shall be given said office as provided in the 
case of hearing on a guardian’s account. 

(2) Before authorizing such investment the court shall require written 
evidence of value and of title and of the advisability of acquiring such real 
estate. Title shall be taken in the ward’s name. This section does not limit 
the right of the guardian on behalf of his ward to bid and to become the 
purchaser of real estate at a sale thereof pursuant to decree of foreclosure 
of lien held by or for the ward, or at a trustee’s sale, to protect the ward’s 
right in the property so foreclosed or sold; nor does it limit the right of 
the guardian, if such be necessary to protect the ward’s interest and upon 
prior order of the court in which the guardianship is pending, to agree with 
cotenants of the ward for a partition in kind, or to purchase from cotenants 
the entire undivided interests held by them, or to bid and purchase the same 
at a sale under a partition decree, or to compromise adverse claims of title 
to the ward’s realty. 

History: En. Sec. 15, Ch. 58, L. 1943. Collateral References 
Guardian and Ward@=38. 
39 C.J.S. Guardian and Ward § 76. 

91-4816. Copies of public records to be furnished. When a copy of any 
public record is required by the veterans’ administration to be used in de- 
termining the eligibility of any person to participate in benefits made avail- 
able by the veterans’ administration, the official custodian of such public 
record shall without charge provide the applicant for such benefits or any 
person acting on his behalf or the authorized representative of the veterans’ 
administration with a certified copy of such record. 

History: En. Sec. 16, Ch. 58, L. 1943. Collateral References 
Records¢-15. 
76 C.J.S. Records § 38. 

91-4817. Discharge of guardian and release of sureties. In addition to 
any other provisions of law relating to judicial restoration and discharge of 
guardian, a certificate by the veterans’ administration showing that a minor 
ward has attained majority, or that an incompetent ward has been rated 
competent by the veterans’ administration upon examination in accordance 
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with law shall be prima facie evidence that the ward has attained majority, 
or has recovered his competency. Upon hearing after notice as provided by 
this act and the determination by the court that the ward has attained ma- 
jority or has recovered his competency, an order shall be entered to that 
effect, and the guardian shall file a final account. Upon hearing after notice 
to the former ward and to the veterans’ administration as in case of other 
accounts, upon approval of the final account, and upon delivery to the ward 
of the assets due him from the guardian, the guardian shall be discharged 
and his sureties released. 
History: En. Sec. 17, Ch. 58, L. 1943. Collateral References 


Guardian and Ward€=20. 
39 C.J.S. Guardian and Ward § 42. 


91-4818. Commitment to veterans’ administration or other agency of 
United States government. (1) Whenever, in any proceeding under the 
laws of this state for the commitment of a person alleged to be of unsound 
mind or otherwise in need of confinement in a hospital or other institution 
for his proper care, it is determined after such adjudication of the status of 
such person as may be required by law that commitment to a hospital for 
mental disease or other institution is necessary for safekeeping or treatment 
and it appears that such person is eligible for care or treatment by the 
veterans’ administration or other agency of the United States government, 
the court, upon receipt of a certificate from the veterans’ administration or 
such other agency showing that facilities are available and that such person 
is eligible for care or treatment therein, may commit such person to said 
veterans’ administration or other agency. The person whose commitment is 
sought shall be personally served with notice of the pending commitment 
proceeding in the manner as provided by the law of this state; and nothing 
in this act shall affect his right to appear and be heard in the proceedings. 
Upon commitment, such person, when admitted to any facility operated by 
any such agency within or without this state shall be subject to the rules 
and regulations of the veterans’ administration or other agency. The chief 
officer of any facility of the veterans’ administration or institution operated 
by any other agency of the United States to which the person is so com- 
mitted shall with respect to such person be vested with the same powers as 
superintendents of state hospitals for mental diseases within this state with 
respect to retention of custody, transfer, parole or discharge. Jurisdiction is 
retained in the committing or other appropriate court of this state at any 
time to inquire into the mental condition of the person so committed, and 
to determine the necessity for continuance of his restraint, and all commit- 
ments pursuant to this act are so conditioned. The court shall have power 
to order commitment to and confinement in a hospital or other institution 
for his proper care, including a proper hospital or other institution of the 
veterans’ administration or other agency of the United States, either within 
or without the state of Montana, and the court shall have continuing juris- 
diction in all such eases. 


(2) The judgment or order of commitment by a court of competent 
jurisdiction of another state or of the District of Columbia, committing a 
person to the veterans’ administration, or other agency of the United States 
government for care or treatment shall have the same force and effect as to 
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the committed person while in this state as in the jurisdiction in which is 
situated the court entering the judgment or making the order; and the 
courts of the committing state, or of the District of Columbia, shall be 
deemed to have retained jurisdiction of the person so committed for the 
purpose of inquiring into the mental condition of such person, and of de- 
termining the necessity for continuance of his restraint, as is provided in 
subsection (1) of this section with respect to persons committed by the 
courts of this state. Consent is hereby given to the application of the law 
of the committing state or district in respect to the authority of the chief 
officer of any facility of the veterans’ administration, or of any institution 
operated in this state by any other agency of the United States to retain 
custody, or transfer, parole or discharge the committed person. 


(3) Upon receipt of a certificate of the veterans’ administration or such 
other agency of the United States that facilities are available for the care 
or treatment of any person heretofore or hereafter committed to any hos- 
pital for the insane or other institution for the care or treatment of persons 
similarly afflicted and that such person is eligible for care or treatment, the 
superintendent of the institution may cause the transfer of such person to 
the veterans’ administration or other agency of the United States for care 
or treatment. Upon effecting any such transfer, the committing court or 
proper officer thereof shall be notified thereof by the transferring agency. 
No person shall be transferred to the veterans’ administration or other 
agency of the United States if he be confined pursuant to conviction of 
any felony or misdemeanor or if he has been acquitted of the charge solely 
on the ground of insanity, unless prior to transfer the court or other au- 
thority originally committing such person shall enter an order for such 
transfer after appropriate motion and hearing. 

Any person transferred as provided in this section shall be deemed to be 
committed to the veterans’ administration or other agency of the United 
States pursuant to the original commitment. 


History: En. Sec. 18, Ch. 58, L. 1943; Collateral References 
Baferantas 44 C.J.S. Insane Persons § 58. 


State v. Kitchens, 129 M 331, 286 P 2d 
1079, 1085; State ex rel. Kitchens v. Dis- 
trict Court, 130 M 57, 294 P 2d 907, 911. 


91-4819. Liberal construction. This act shall be so construed to make 
uniform the law of those states which enact it. 
History: En. Sec. 19, Ch. 58, L. 1943. Collateral References 


StatutesC179. 
82 C.J.S. Statutes § 315. 


91-4820. Short title. This act may be cited as the “Uniform Veterans’ 
Guardianship Act.” 
History: En. Sec. 20, Ch. 58, L. 1943. 


91-4821. Modification of prior laws. All acts or parts of acts relating 
to beneficiaries of the veterans’ administration inconsistent with this act are 
hereby repealed. Except where inconsistent with this act, the laws of this 
state relating to guardian and ward and the judicial practice relating 
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thereto, including the right to trial by jury and the right of appeal, shall be 
applicable to such beneficiaries and their estates. 

History: En. Sec. 22, Ch. 58, L. 1943. 


91-4822. Application of act. The provisions of this act relating to 
surety bonds and the administration of estates of wards shall apply to all 
“income” and “estate” as defined in section 91-4801 whether the cuardian 
shall have been appointed under this act or under any other law of this 
state, special or general, prior or subsequent to the enactment hereof. 

History: En. Sec. 23, Ch. 58, L. 1943. 


CHAPTER 49 
GUARDIAN’S POWERS AND DUTIES 


Section 91-4901. Guardian to pay debts of ward out of ward’s estate. 


91-4902. Guardian to recover debts due his ward, and represent him. 
91-4903. Guardian to manage his estate, maintain ward and sell real estate. 
91-4904. Maintenance, support and education of ward—how enforced. 
91-4905. May assent to partition of real estate. 
91-4906. Guardian to return inventory of estate of ward—appraisers to be 
appointed—like proceedings when other property acquired. 

91-4907. Settlement of guardians’ accounts. 
91-4908. Allowance of accounts of joint guardians. 
91-4909. Expenses and compensation of guardians. 
91-4910. Mortgage or lease of ward’s real property. 
91-4911. Procedure to mortgage, lease or grant right of way. 

91-4901. (10417) Guardian to pay debts of ward out of ward’s estate. 


Every guardian appointed under the provisions of this chapter, whether for 
a minor or any other person, must pay all just debts due from the ward, 
out of his personal estate, and the income of his real estate, if sufficient ; 
if not, then out of his real estate, upon obtaining an order for the sale 
thereof and disposing of the same in the manner provided in this Title for 
the sale of real estate of decedents. 


History: En. Sec. 367, p. 335, L. 1877; 
re-en. Sec. 367, 2nd Div. Rev. Stat. 1879; 


What constitutes change of position by 
payee-guardian so as to preclude recov- 


re-en. Sec. 367, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2980, C. Civ. Proc. 1895; re-en. 
Sec. 7769, Rev. C. 1907; re-en. Sec. 10417, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1768. 


References 

Hughes v. Goodale, 26 M 93, 101, 66 P 
702; Pethybridge v. First State Bank of 
Livingston, 75 M 173, 179, 243 P 569. 


Collateral References 


Guardian and Ward¢=>67. 
39 C.J.S. Guardian and Ward §§ 63, 103. 
25 Am. Jur. 51, Guardian and Ward, § 78. 


91-4902. 


ery of payments made under mistake. 40 
ALR 2d 1011. 

Power of guardian, committee, or trus- 
tee of mental incompetent, after latter’s 
death, to pay debts and obligations. 60 
ALR 2d 963. 

Rights and powers of guardian with ref- 
erence to joint bank deposit in name of 
incompetent and another. 62 ALR 2d 
1093. 


(10418) Guardian to recover debts due his ward, and repre- 


sent him. Every guardian must settle all accounts of the ward, and demand, 
sue for, and receive all debts due to him, or may, with the approbation of the 
eourt or judge, compound for the same and give discharge to the debtor, 
on receiving a fair and just dividend of his estate and effects; and he must 
appear for and represent his ward in all legal suits and proceedings, unless 
another person be appointed for that purpose. 
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History: En. Sec. 368, p. 335, L. 1877; 
re-en. Sec. 368, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 368, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2981, C. Civ. Proc. 1895; re-en. 
Sec. 7770, Rev. C. 1907; re-en. Sec. 10418, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1769. 


Cross-Reference 


Actions for minors conducted by, sec. 
64-114. 


Guardian Liable for Accumulated Rent- 
als Due from Himself to His Ward 


Where a guardian occupied residence 
property of which he and his ward were 
equal half owners, it was the guardian’s 
duty to collect the rent due his ward 
from himself accrued to time of his ap- 
pointment, again at the time his bond be- 
came effective, and at all times until his 
powers were suspended, and he and his 
surety, for prior as well as prospective 
defaults, were liable therefor, and under 
this section, not entitled to discharge until 
upon completion of his administration he 
has paid over all accumulated sums due 
from him. Mitchell v. Columbia Casualty 
Co., 111 M 88, 93, 106 P 2d 344. 


Release of Debt 


Where defendant was indebted to a 
guardianship estate a release executed by 
the guardian without authorization of the 
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court would not bind the wards after they 
attained their majority. Betor v. Chevalier, 
121 M 337, 193 P 2d 374, 378. 


Termination of Guardian’s Right to Con- 
duct Suit 


When a ward reaches his majority, un- 
der the due process clauses of both the 
federal (fifth amendment; fourteenth 
amendment, sec. 1) and state (art. III, 
sec. 27) constitutions, and by section 93- 
2115, he has the right to control his own 
litigation and select his own attorney, and 
under section 93-2121, when the matter is 
brought to the court’s attention, proceed- 
ings should be stayed until counsel is 
shown to have been re-employed by the 
former ward, since a person’s rights may 
not be litigated without his authority. 
Mitchell v. MeDonald, 114 M 292, 298, 302, 
136 P 2d 536. 


References 


Barbarich v. Chicago, Milwaukee, St. 
Paul & Pacific Ry. Co., 92 M 1, 11, 9) Pad 
197, 


Collateral References 


Guardian and Ward@=33. 

39 C.J.S. Guardian and Ward §§ 70, 73, 
78. 

25 Am. Jur. 49, Guardian and Ward, 
§ 75. 


(10419) Guardian to manage his estate, maintain ward and sell 


real estate. Every guardian must manage the estate of his ward frugally 
and without waste, and apply the income and profits thereof, as far as may 
be necessary, for the comfortable and suitable maintenance of the ward and 
his family, if there be any; and if such income and profits be insufficient 
for that purpose, the guardian may sell the real estate, upon obtaining an 
order of the court or judge therefor, as provided, and must apply the 
proceeds of such sale, as far as may be necessary, for the maintenance and 
support of the ward and his family, if there be any. 


History: En. Sec. 369, p. 335, L. 1877; 
re-en. Sec. 369, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 369, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2982, C. Civ. Proc. 1895; re-en. 
Sec. 7771, Rev. C. 1907; re-en. Sec. 10419, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1770. 


Cross-References 


Action against guardian for waste, sec. 
93-6102. 
Conversion, larceny, sec. 94-2715. 


Accounting for Accumulations from Use 
of Guardianship Funds 


A guardian must account for all accumu- 
lations from the use of his ward’s funds, 
and will, under no circumstances, be per- 
mitted to profit from their use. In re 
Allard Guardianship, 49 M 219, 223, 141 
P 661. 


Loan of Guardianship Funds 


A guardian who, without an order of 
court, loaned the funds of the ward on 
an interest-bearing note, was properly di- 
rected to account for the interest due 
thereon at the rate of final settlement, 
even though the ward refused to accept 
the note, which was then due, in lieu of 
cash. In re Allard Guardianship, 49 M 
219, 223, 141 P 661. 

Where guardian made loan of guardian- 
ship funds and after the running of the 
statute of limitations a note was made 
payable to the guardian individually and 
not in his capacity as guardian, such note 
nevertheless revived the debt for the bene- 
fit of the wards. Betor v. Chevalier, 121 
M 337, 193 P 2d 374, 377. 
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Management of Estate 


Guardian is not responsible for loss 
sustained by holding cattle which were in 


cestui que trust. In re Allard Guardian- 
ship, 49 M 219, 223, 141 P 661. 


poor shape for two years in order to ob- References 
tain better marketing conditions, since the ama v. Goodale, 26 M 93, 101, 66 P 


failure of the cattle to improve was due to 
severe winters and dry summers. Grauman 
v. Chambers, 122 M 31, 198 P 2d 629. 


Mingling of Trust Funds 


A guardian or other trustee has no 
moral or legal right to mingle trust funds 
with his own private property, or to profit 
by the use of the funds belonging to the 


91-4904. (10420) Maintenance, support and education of ward—how 
enforced. When the guardian has advanced, for the necessary maintenance, 
support, or education of his ward, an amount not disproportionate to the 
value of his estate or his condition of life, and the same is made to appear 
to the satisfaction of the court or judge, by proper vouchers and proofs, the 
guardian must be allowed credit therefor in his settlements. Whenever a 
guardian fails, neglects, or refuses to furnish suitable or necessary main- 
tenance, support, or education for his ward, the court or judge may order 
him to do so, and enforce such order by proper process. Whenever any 
third person, at his request, supplhes a ward with such suitable and 
necessary maintenance, support, or education, and it is shown to have 
been done after refusal or neglect of the guardian to supply the same, the 
court or judge may direct the guardian to pay therefor out of the estate, 


Collateral References 


Guardian and Ward¢=30 (1), 37, 77. 

39 C.J.S. Guardian and Ward §§ 60, 62, 
63, 69, 70, 76, 107, 108, 141. 

25 Am. Jur. 48, Guardian and Ward, 
§§ 72-80. 


and enforce such payment by due process. 


History: En. Sec. 370, p. 336, L. 1877; 
re-en. Sec. 370, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 370, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2983, C. Civ. Proc. 1895; re-en. 
Sec. 7772, Rev. C. 1907; re-en. Sec. 10420, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1771. 


Court Approval of Expenditures 


While it is the better practice for a 
guardian to obtain an order allowing ex- 
penditures of his ward’s funds, it is not 
necessary that he do so, but if he acts 
without an order he assumes the risk of 
having his claims therefor disallowed in 
an action for an accounting, in which the 
court must determine whether the expendi- 
tures were reasonable, necessary and prop- 
er, the burden of making such showing 
resting upon the guardian. Kelly v. Kelly, 
89 M 229, 235, 297 P 470. 


Guardian De Facto 


Where the appointment of a guardian of 
his then wife, an incompetent, was de- 
elared invalid upon restoration of his 
ward to capacity, after six years’ service 
as guardian, he was during that time a 
guardian de facto and as such subject to 
all the duties and liabilities of a guardian 
and having acted in good faith in the be- 
lief that he was a guardian de jure, en- 


titled to credit for such expenditures made 
for the ward as would have been allowed 
had his appointment been legal. Kelly v. 
Kelly, 89 M 229, 235, 297 P 470. 


Collateral References 


Guardian and Ward€=30 (1), 58, 148. 

39 C.J.S. Guardian and Ward §§ 60, 62, 
63, 92, 161. 

25 Am. Jur. 43, 110, Guardian and Ward, 
§§ 66 et seq., 179 et seq. 


Right of guardian to expend principal 
of ward’s estate for maintenance and sup- 
port. 5 ALR 6382. 


Right and obligation of guardian other 
than parent in respect of services ren- 
dered by, or board or services furnished to, 
ward. 64 ALR 692. 


Right of guardian to allowance for ex- 
penditures prior to appointment. 67 ALR 
1405. 


Care required of trustee or guardian 
with respect to retaining securities com- 
ing into his hands as assets of the estate. 
77 ALR 505 and 112 ALR 355. 

Right of court or guardian to use funds 


of incompetent for benefit of others than 
incompetent. 160 ALR 1435. 
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(10421) May assent to partition of real estate. The guardian 


may join in and assent to a partition of the real estate of the ward, whenever 
such assent may be given by any person. 


History: En. Sec. 371, p. 336, L. 1877; 
re-en. Sec. 371, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 371, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2984, C. Civ. Proc. 1895; re-en. 
Sec. 7773, Rev. C. 1907; re-en. Sec. 10421, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1772, 


Cross-Reference 

Consent of guardian to partition without 
action, sec. 93-6351. 

Collateral References 

Guardian and Ward¢=38, 


39 C.J.S. Guardian and Ward §§ 74, 76. 


91-4906. (10422) Guardian to return inventory of estate of ward—ap- 
praisers to be appointed—like proceedings when other property acquired. 
Every guardian must return to the court an inventory of the estate of his 
ward within three months after his appointment, and annually thereafter. 
When the value of the estate exceeds the sum of one hundred thousand 
dollars, semiannual returns must be made to the court. The court or judge 
may, upon application made for that purpose by any person, compel the 
guardian to render an account to the court of the estate of his ward. The in- 
ventories and accounts so to be returned or rendered must be sworn to by the 
guardian. All the estate of the ward described in the first inventory must 
be appraised by appraisers appointed, sworn, and acting in the manner 
provided for regulating the settlement of the estate of decedents. Such 
inventory, with the appraisement of the property therein described, must 
be recorded by the clerk of the court in a proper book kept in his office 
for that purpose. Whenever any other property of the estate of any ward 
is discovered, not included in the inventory of the estate already returned, 
and whenever any other property has been succeeded to, or acquired by 
any ward, or for his benefit, the like proceedings must be had for the 
return and appraisement thereof that are herein provided in relation to 
the first inventory and return. 


History: En. Sec. 372, p. 336, L. 1877; 
re-en. Sec. 372, 2nd Div. Rev. Stat. 1879; 


The failure of a guardian to promptly 
secure the appointment of appraisers and 


re-en. Sec, 372, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2985, C. Civ. Proc. 1895; re-en. 
Sec. 7774, Rev. C. 1907; re-en. Sec. 10422, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1773. 


Failure to Perform Duties 


Where a guardian fails to return into 
court inventories of the estate in his charge 
as provided by this section, or render his 
aecount to the court for allowance as re- 
quired by section 91-4907, the court may, 
in its discretion, disallow his fees as 
guardian and those paid or contracted to 
be paid by him to his counsel as penalty 
for such failure. In re Cuffe’s Estate, 63 
M 399, 408, 207 P 640. 


91-4907. 


to file semiannual accountings casts a 
serious question upon his fitness to serve 
as executor of the estate of his ward. 
Stewart v. Boyle, 139 M 295, 363 P 2d 161, 
164, 


Failure to Return Inventory 


This section was enacted to be obeyed, 
and a failure to return any inventory 
whatever is a flagrant violation of the 
guardian’s trust. In re Allard QGuardian- 
ship, 49 M 219, 225, 141 P 661. 


Collateral References 


Guardian and Ward¢=32. 
39 C.J.S. Guardian and Ward § 77. 


(10423) Settlement of guardians’ accounts. The guardian 


must, upon the expiration of a year from the time of his appointment, and 
as often thereafter as he may be required, present his account to the court 
for settlement and allowance. The court shall thereupon appoint a day 
for the settlement of said account and the clerk shall give notice thereof by 
posting notices in three public places in the county, setting forth the name 
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of the guardianship proceeding and of the guardian and the time and place 
appointed for the settlement of the account. The court may order such 
further notice to be given as it may deem proper. 


History: En. Sec. 373, p. 337, L. 1877; 
re-en. Sec. 373, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 373, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2986, C. Civ. Proc. 1895; re-en. 
Sec. 7775, Rev. C. 1907; re-en. Sec. 10423, 
R. C, M. 1921; amd. Sec. 1, Ch. 3, L. 1947. 
Cal. C. Civ. Proc. Sec. 1774. 


Cross-Reference 


Failure to file reports, penalty, 
94-3501. 


Attorney’s Fees 


The allowance of attorney’s fees on final 
settlement of a guardian’s account is in 
the court’s discretion, and its action will 
not be disturbed in the absence of a clear 
abuse thereof. In re Allard Guardianship, 
49 M 219, 225, 141 P 661. 


Decree of Settlement—Amendment 


The decree of settlement by a guardian 
may, upon proper application by a party 
vested with an interest in the ward’s es- 
tate, be subjected to amendment. State 
ex rel. McHatton v. District Court, 55 M 
324, 328, 176 P 608. 


Decree of Settlement—Setting Aside 


This district court has jurisdiction, un- 
der this section, over the subject matter 
of the account of a guardian, and may de- 
cree a settlement; and its decree is not 
void because of the fact that the court 
erroneously determined matters foreign to 
what was then before it; but, after exer- 
cising its jurisdiction by rendering such 
decree, it is without power, of its own 
motion, to set that decree aside. State ex 
rel. McHatton v. District Court, 55 M 324, 
328, 176 P 608. See also State ex rel. 
Smith v. District Court, 55 M 602, 606, 179 
P 831, 


Failure to Perform Duties 


It is remissness of duty, where a period 
of more than thirteen years has elapsed 
without any report having been rendered 
by the guardian or required by the court. 


91-4908. 


sec. 


In re Allard Guardianship, 49 M 219, 225, 
141 P 661. 

Where a guardian fails to return into 
court inventories of the estate in his 
charge as provided by section 91-4906, or 
render his account to the court for allow- 
ance as required by this section, the court 
may, in its discretion, disallow his fees as 
guardian and those paid or contracted to 
be paid by him to his counsel as penalty 
for such failure. In re Cuffe’s Estate, 63 
M 399, 408, 207 P 640. 


Vouchers for Expenditures 


Where a guardian of minors, within 
little more than a year after his appoint- 
ment, withdraws from his accounts as 
guardian about thirty thousand dollars in 
round numbers, and is asked many years 
afterward as to the purpose for which he 
gave a particular check, it is no explana- 
tion for him to say, “I do not know.” It 
is his duty to be able to say for what pur- 
pose the money was used, and to present 
vouchers for it. In re Allard Guardianship, 
49 M 219, 225, 141 P 661. 


References 


Guardianship of Reid, 128 M 197, 271 
P 2d 1031, 1036. 


Collateral References 


Guardian and Ward@137. 

39 C.J.S. Guardian and Ward §§ 143-145. 

25 Am. Jur. 99, Guardian and Ward, 
§ 159 et seq. 


Refusal or failure of executor, admin- 
istrator, guardian, conservator, trustee, re- 
ceiver, or other fiduciary to pay over, or 
account for, funds, as contempt. 60 ALR 
322 and 134 ALR 927. 

Conclusiveness and effect of settlement 
of annual or intermediate accounts of 
guardian of infant or incompetent. 99 
ALR 996. 

Accounting by guardian, executor, ad- 
ministrator, or trustee as a necessary con- 
dition of action on his bond. 119 ALR 83. 


(10424) Allowance of accounts of joint guardians. When an 


account is rendered by two or more joint guardians, the court or judge may, 
in its or his discretion, allow the same upon the oath of any of them. 


History: En. Sec. 374, p. 337, L. 1877; 
re-en. Sec. 374, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 374, 2nd Div. Comp. Stat. 1887; 
re-en. Sec, 2987, C. Civ. Proc. 1895; re-en. 
Sec. 7776, Rev. C. 1907; re-en. Sec. 10424, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1775. 


Joint Final Account 


Where one coguardian filed a final ac- 
count and the other coguardian appeared 


at the hearing and produced his records 
and filed an affidavit stating that the ma- 
terial portions of the final account as filed 
by the other coguardian were correct, the 
procedure followed was sufficient to au- 
thorize the court to accept and approve 
the documents as a joint final account. 
Guardianship of Reid, 128 M 197, 271 P 
2d 1031, 1036. 
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Collateral References 39 C.J.S. Guardian and Ward §§ 153, 154, 
Guardian and Ward¢=145. 157. 


91-4909. (10425) Expenses and compensation of guardians. Every 
guardian must be allowed the amount of his reasonable expenses incurred in 
the execution of his trust, and he must also have such compensation for his 
services as the court or judge in which his accounts are settled deems just 


and reasonable. 


History: En. Sec. 375, p. 337, L. 1877; 
re-en. Sec. 375, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 375, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2988, C. Civ. Proc. 1895; re-en. 
Sec. 7777, Rev. C. 1907; re-en. Sec. 10425, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1776. 


Attorney’s Fees 


This section allows the guardian his 
reasonable expenses incurred in the execu- 
tion of the trust and attorney’s fees are 
of that character. Grauman v. Chambers, 
122 M 31, 198 P 2d 629, 636. 


De Facto Guardian 


A de facto guardian is entitled to a 
just and reasonabie compensation for his 
services to be fixed in the sound discretion 
of the court. Grauman v. Chambers, 122 
M 31, 198 P 2d 629, 636. 


Withholding Compensation 


This section contemplates a faithful 
management of the estate by the guardian, 
and, while a mere technical breach of duty 
not resulting in injury to the ward will 
not ordinarily justify a court in withhold- 
ing compensation altogether, a flagrant 


91-4910. 


violation of the duties of the trust will do 
so. In re Allard Guardianship, 49 M 219, 
225, 141 P 661. 


Where a guardian not only failed for 
more than thirteen years to render the an- 
nual account required by statute, or make 
any inventory, but mingled guardianship 
funds with his own, giving checks for 
large amounts of his ward’s money for 
purposes which he was unable to disclose, 
the court properly denied him compensa- 
tion for his services. In re Allard Guardi- 
anship, 49 M 219, 141 P 661. 


References 


In re Cuffe’s Estate, 63 M 399, 409, 207 
P 640; Kelly v. Kelly, 89 M 229, 235, 297 
P 470. 


Collateral References 


Guardian andWard¢~150. 

39 C.J.S. Guardian and Ward § 164. 

25 Am. Jur. 109, Guardian and Ward, 
§§ 177-184. 


Amount of compensation of attorney for 
guardian or ward in absence of contract 
or statute fixing amount. 56 ALR 2d 71. 


(10426) Mortgage or lease of ward’s real property. When- 


ever it appears to the court or judge to be for the advantage of the ward or 
his estate to raise money upon a note or notes to be secured by a mortgage 
upon all or any part of the real property of the ward, or to make a lease 
of said real property, or any part thereof, the court or judge, as often 
as occasion shall arise in the administration of any such estate, may, on a 
petition, notice, and hearing, as provided for in the following section, 
authorize, empower, and direct the guardian to mortgage or lease such 
real estate or any part thereof, and to execute a note or notes to be secured 
by such mortgage. 


History: En. Sec. 1, Ch. 48, L. 1905; 
re-en. Sec. 7778, Rev. C. 1907; amd. Sec. 1, 
Ch. 59, L. 1921; re-en. Sec. 10426, R. C. M. 
1921. 


Collateral References 


Guardian and Ward¢44, 45. 

39 C.J.S. Guardian and Ward §§ 69, 80, 
81. 
25 Am. Jur. 72, Guardian and Ward, 
§§ 112-120. 


Constitutionality of statute authorizing 
guardian to sell or lease land of ward. 
4 ALR 1552. 


Power of court or guardian as to mort- 
gaging infant’s real property. 95 ALR 839. 


Power to lease or to authorize lease of 
infant’s land beyond minority or guardian- 
ship. 121 ALR 962. 


Power of guardian to agree to, or of 
court to approve, voluntary partition be- 
tween infant or incompetent and cotenant. 
157 ALR 755. 
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91-4911. (10427) Procedure to mortgage, lease or grant right of way. 
To obtain an order to mortgage, lease such real estate, or grant a right of 
way, the proceedings to be taken and the effect thereof must be as follows: 


1. The guardian, or any person interested in the estate of the ward, 
shall file a verified petition showing, in the case of an application to mort- 
gage real property, the following matters: the particular purpose or 
purposes for which it is proposed to make the mortgage, which shall be 
either to pay the debts, costs and charges of maintenance, charges of ad- 
ministration, or to pay, reduce, extend, or renew some lien or mortgage 
already subsisting on said realty, or some part thereof, or for the purpose of 
benefiting or improving the real estate of the ward; a statement of such 
debts, charges, costs of administration, or liens or mortgages to be paid, 
reduced, extended, or renewed, or the purpose and advisability of im- 
proving the real estate, as the case may be; the advantage that may accrue 
to the estate from raising money, the amount proposed to be raised, together 
with the general description of the property proposed to be mortgaged, and 
the names of the ward and next of kin, if any, so far as known to the pe- 
titioner. In the case of an application to lease or grant an easement for 
right of way, including an application to make an oil and gas lease, said 
petitioner shall show the advantage that may accrue to the estate from 
giving the lease [or] an easement for right of way; a general description 
of the property proposed to be leased or the easement for right of way to be 
granted; the terms, rental and general conditions of the proposed lease or 
right of way to be granted; and the names of the ward and next of kin, 
so far as known to the petitioner. 

2. Thereafter the same procedure shall be had in all respects as is 
provided by the laws of Montana relating to the mortgaging or leasing 
of the real estate of a decedent, and the following sections are hereby ex- 
pressly made applicable to the mortgaging or leasing of a ward’s property 
by a guardian: section 91-3101, sections 91-3103 to 91-3109, inclusive. 


History: En. Sec. 1, Ch. 48, L. 1905; Procedure to this section, M. R. Civ. P., 
re-en. Sec. 7779, Rev. C. 1907; amd. Sec. 2, Rule 81(a) and Table A. 
Ch. 59, L. 1921; re-en. Sec. 10427, R. C. 


M. 1921; amd. Sec. 1, Ch. 20, L. 1947; Noncompliance with Law 
amd. Sec. 1, Ch. 225, L. 1955. Although guardian did not comply with 
: the procedure outlined in the leasing of 
Compiler’s Note the ward’s land, he will not be penalized 
The compiler has inserted the bracketed when there is no showing of any loss or 
word “or” in subdivision 1. detriment to the estate by reason of such 
noncompliance. Grauman v. Chambers, 122 

Cross-Reference M 31, 198 P 2d 629, 635. 


Application of Montana Rules of Civil 


CHAPTER 50 
SALE OF PROPERTY BY GUARDIANS—INVESTMENT OF PROCEEDS 


Section 91-5001. May sell property in certain cases. 
91-5002. Sale of real estate to be made upon order of court. 
91-5003. Application of proceeds of sales. 
91-5004. Investments of proceeds of sales. 
91-5005. Order for sale—how obtained. 
91-5006. Notice to next of kin—how given. 
91-5007. Service or publication of order to appear—consent to order of sale. 
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91-5008. Hearing of application. 
91-5009. Who may be examined on such hearing. 
91-5010. Costs to be awarded, to whom. 
91-5011. Order of sale to specify, what. 
91-5012. Bond for selling real estate. 
91-5013. Proceedings to conform to certain provisions of code. 
91-5014. Limit of order of sale. 
91-5015. Conditions of sales of real estate of minor heirs—bond and mort- 
gage to be given for deferred payments. 
91-5016. Court may order the investment of money of the ward. 
91-5001. (10428) May sell property in certain cases. When the income 


of an estate under guardianship is insufficient to maintain the ward and his 
family, or to maintain and educate the ward, when a minor, his guardian 
may sell his real or personal estate for that purpose, upon obtaining an 


order therefor. 


History: En. Sec. 376, p. 337, L. 1877; 
re-en. Sec, 376, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 376, 2nd Div. Comp. Stat. 1887; 
re-en., Sec. 3000, C. Civ. Proc. 1895; re-en. 
Sec. 7780, Rev. C. 1907; re-en. Sec. 10428, 


R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1777. 


Conversion 


Where a court order was void in author- 
izing exchange of wards’ property and em- 
powering guardian to mortgage for the 
difference, delivery of the wards’ property 
never divested them of their title thereto, 
and when they received no benefits from 
the sale under foreclosure of the mort- 
gage, they were not required to restore any 
benefits as a condition precedent to re- 
cover the value of their property in action 
for conversion. Alexander v. Windsor, 107 
M 152, 166, 81 P 2d 685. 


91-5002. 


Exchange of Property and Mortgage for 
Difference 


An order of the district court authoriz- 
ing a guardian not only to exchange sheep 
owned by the wards for cattle, but also 
empowering him to obtain a loan of suffi- 
cient funds to pay the difference remain- 
ing due to the owner of the cattle and to 
execute a mortgage on such animals pay- 
able in a year, held void on the authority 
of Davidson v. Wampler, 29 M 61, 74 P 
82. Ordinarily power to sell does not in- 
clude power to exchange. Alexander v. 
Windsor, 107 M 152, 165, 81 P 2d 685. 


Collateral References 


Guardian and Ward@>77. 

39 C.J.S. Guardian and Ward §§ 107, 108, 
141, 

25 Am. Jur. 76, Guardian and Ward, 
§ 121 et seq. 


(10429) Sale of real estate to be made upon order of court. 


When it appears to the satisfaction of the court or judge, upon the petition 
of the guardian, that for the benefit of his ward his real estate, or some part 
thereof, should be sold, or his ward being an insane married woman, and 
it is necessary for all the parties interested that her dower right be sold, 
and the proceeds thereof put out at interest, or invested in some productive 
stock, or in the improvement or security of any other real estate of the 
ward, his or her guardian may sell the same for such purpose, upon obtain- 


ing an order therefor. 


History: En. Sec. 377, p. 337, L. 1877; 
re-en. Sec. 377, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 377, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 3001, C. Civ. Proc. 1895; re-en. 
Sec. 7781, Rev. C. 1907; re-en. Sec. 10429, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1778. 


References 

Hughes v. Goodale, 26 M 93, 101, 66 P 
702. 

Collateral References 


Guardian and Ward¢=90; Insane Per- 
sons¢71. 


39 C.J.S. Guardian and Ward §§118, 
141; 44 C.J.S. Insane Persons §§ 93-97, 100. 

25 Am. Jur. 78, Guardian and Ward, 
§§ 124, 125. 


Constitutionality of statute authorizing 
guardian to sell or lease land of ward. 
4 ALR 1552. 

Duty of one purchasing ward’s property 
or loaning money on security of such prop- 
erty, to see that proceeds are properly 
applied. 56 ALR 195. 

Powers of sale as ineluding power to 
exchange. 63 ALR 1003. 
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Right of guardian or other fiduciary to Power of guardian to sell ward’s prop- 
purchase property of estate or trust at erty without order of court. 108 ALR 936. 
sale brought about by third persons. 77 Improper purpose as invalidating guard- 
ALR 1513. ian’s sale where sale is also for proper 

Proceeds of sale or condemnation of purpose. 158 ALR 1438. 
real property of infant or incompetent as 
real or personal property. 90 ALR 897. 


91-5003. (10430) Application of proceeds of sales. If the estate be sold 
for the purposes mentioned in this chapter, the guardian must apply the 
proceeds of the sale to such purposes, as far as necessary, and put out the 
residue, if any, on interest, or invest it in the best manner in his power, until 
the capital is wanted for the maintenance of the ward and his family, or the 
education of his children, or for the education of the ward when a minor, 
in which case the capital may be used for that purpose, as far as may 
be necessary, in like manner as if it had been personal estate of the ward. 


History: En. Sec. 378, p. 337, L. 1877; Collateral References 
re-en. Sec. 378, 2nd Div. Rev. Stat. 1879; Guardian and Ward¢=30 (1), 53. 
re-en. Sec. 378, 2nd Div. Comp. Stat. 1887; 39 O.J.S. Guardian and Ward §8§ 60, 62, 
re-en. Sec. 3002, C, Civ. Proc. 1895; re-en. 63 84, 
Sec. 7782, Rev. C. 1907; re-en. Sec. 10430, 25 Am. Jur. 89, Guardian and Ward 
R. C. M. 1921, Cal. C. Civ. Proc. Sec. 1779. 145, 


91-5004. (10431) Investments of proceeds of sales. If the estate be sold 
for the purpose of putting out or investing the proceeds, the guardian must 
make the investment according to his best judgment, or in pursuance of any 
order that may be made by the court or judge. 


History: En. Sec. 379, p. 337, L. 1877; 223, 141 P 661; In re Welch’s Estate, 100 
re-en. Sec. 379, 2nd Div. Rev. Stat. 1879; M 47, 52, 45 P 2d 681. 
re-en. Sec. 379, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 3003, C. Civ. Proc. 1895; re-en. Collateral References 
Sec. 7783, Rev. C. 1907; re-en. Sec. 10431. Guardian and Ward¢=53. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1780. 39 C.J.S. Guardian and Ward § 84. 
25 Am. Jur. 90, Guardian and Ward, 
References § 146. 


In re Allard Guardianship, 49 M 219, 


91-5005. (10432) Order for sale—how obtained. To obtain an order 
of such sale, the guardian must present to the district court or judge of the 
county in which he was appointed guardian, a verified petition therefor, 
setting forth the condition of the estate of his ward, and the facts and cir- 
cumstances on which the petition is founded, tending to show the necessity 
or expediency of a sale. 


History: En. Sec. 380, p. 338, L. 1877; erty, M. R. Civ. P., Rule 81(a) and Table 
re-en. Sec. 380, 2nd Div. Rev. Stat. 1879; A. 
re-en. Sec. 380, 2nd Div. Comp. Stat. 1887; 


re-en, Sec. 3004, C. Civ. Proc. 1895; re-en. Collateral References 
Sec. 7784, Rev. C. 1907; re-en. Sec. 10432, Guardian and Ward@=86. 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1781. 39 C.J.S. Guardian and Ward §§ 112, 115. 
25 Am. Jur. 80, Guardian and Ward, 
Cross-Reference § 127 et seq. 


Application of Montana Rules of Civil 
Procedure to proceedings for sale of prop- 

91-5006. (10433) Notice to next of kin—how given. If it appears to the 
court or judge from the petition, that it is necessary, or would be beneficial 
to the ward, that the real estate, or some part of it, should be sold, or that 
the real and personal estate should be sold, the court or judge must there- 
upon make an order directing the next of kin of the ward, and all persons 
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interested in the estate, to appear before the court, at a time and place 
therein specified, not less than four nor more than eight weeks from the 
time of making such order, to show cause why an order should not be 
granted for the sale of such estate. If it appear that it is necessary, or 
would be beneficial to the ward, to sell the personal estate, or some part 
of it, the court or judge must order the sale to be made. 


History: En. Sec. 381, p. 338, L. 1877; Collateral References 
re-en. Sec. 381, 2nd Div. Rev. Stat. 1879; Guardian and Ward¢=87. 
re-en. Sec. 381, 2nd Div. Comp. Stat. 1887; 39 O.J.S. Guardian and Ward § 113. 
re-en., Sec. 3005, C. Civ. Proc. 1895; re-en. 25 Am. Jur. 81, Guardian and Ward 
Sec. 7785, Rev. C. 1907; re-en. Sec. 10433,  ¢ 130, : 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1782. 


91-5007. (10434) Service or publication of order to appear—consent to 
order of sale. A copy of the order must be personally served on the next of 
kin of the ward, and on all persons interested in the estate, at least ten 
days before the hearing of the petition, or must be published at least once 
a week for two successive weeks in a newspaper printed in the county, 
or if there be none printed in the county, then in such newspaper as may be 
specified by the court or judge in the order. If written consent to making 
the order of sale is subscribed by all persons interested therein, and the 
next of kin, notice need not be served or published, and the hearing may 
be had at any time. 


History: En. Sec. 382, p. 338, L. 1877; Sec. 7786, Rev. C. 1907; re-en. Sec. 10434, 
re-en. Sec. 382, 2nd Div. Rev. Stat. 1879; R.C. M. 1921; amd. Sec. 1, Ch. 73, L. 1927; 
re-en. Sec. 382, 2nd Div. Comp. Stat. 1887; amd. Sec. 1, Ch. 19, L. 1947. Cal. C. Civ. 
re-en. Sec. 3006, C. Civ. Proc. 1895; re-en. Proc. Sec. 1783. 


91-5008. (10485) Hearing of application. The court or judge, at the 
time and place appointed in the order, or such other time to which the 
hearing is postponed, upon proof of the service or publication of the order, 
must hear and examine the proofs and allegations of the petitioner, and of 
next of kin, and of all other persons interested in the estate who oppose 
the application. 


History: En. Sec. 383, p. 338, L. 1877; Collateral References 
re-en. Sec. 383, 2nd Div. Rev. Stat. 1879; Guardian and WardG=3838. 
re-en. Sec. 383, 2nd Div. Comp. Stat. 1887; 39 C.J.S. Guardian and Ward § 117. 


re-en. Sec. 3007, C. Civ. Proc. 1895; re-en. 
Sec. 7787, Rev. C. 1907; re-en. Sec. 10435, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1784. 


91-5009. (10436) Who may be examined on such hearing. On hearing, 
the guardian may be examined on oath, and witnesses may be produced and 
examined by either party, and process to compel their attendance and 
testimony may be issued by the court or judge, in the same manner and 
with like effect as in other cases provided for in this Title. 


History: En. Sec. 384, p. 339, L. 1877; re-en. Sec. 3008, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 384, 2nd Div. Rev. Stat. 1879; Sec. 7788, Rev. C. 1907; re-en. Sec. 10436, 
re-en. Sec. 384, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1785. 


91-5010. (10437) Costs to be awarded, to whom. If any person appears 
and objects to the granting of any order prayed for under the provisions of 
this chapter, and it appears to the court or judge that either the petition 
or the objection thereto is sustained, the court or judge may, in granting 
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91-5013 


or refusing the order, award the costs to the party prevailing, and enforce 


the payment thereof. 


History: En. Sec. 385, p. 339, L. 1877; 
re-en. Sec. 385, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 385, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3009, C. Civ. Proc. 1895; re-en. 


Collateral References 
Costs€=32 (1). 
20 C.J.S. Costs §§ 8-10. 


Sec. 7789, Rev. C. 1907; re-en. Sec. 10437, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1786. 


91-5011. (10438) Order of sale to specify, what. If, after a full exami- 
nation, it appears necessary, or for the benefit of the ward, that his real 
estate, or some part of it, should be sold, the court or judge may erant an 
order therefor, specifying therein the causes or reasons why the sale is 
necessary or beneficial, and may, if the same has been prayed for in the 
petition, order such sale to be made either at public or private sale. 


History: En. Sec. 386, p. 339, L. 1877; 
re-en. Sec. 386, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 386, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3010, C. Civ. Proc. 1895; re-en. 
Sec. 7790, Rev. C. 1907; re-en. Sec. 10438, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1787. 


91-5012. (10439) Bond for selling real estate. Every guardian author- 
ized to sell real estate must, before the sale, give bond to the ward, with 
sufficient sureties, to be approved by the court or judge, with condition to 
sell the same in the manner, and to account for the proceeds of the sale as 
provided for in this chapter, and in sections 91-2801 to 91-3108. 


Collateral References 


Guardian and Ward¢=90. 
39 C.J.S. Guardian and Ward §§ 118, 141. 


History: En. Sec. 387, p. 339, L. 1877; 
re-en. Sec. 387, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 387, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 3011, C. Civ. Proc. 1895; re-en. 


Sec. 7791, Rev. C. 1907; re-en. Sec. 10439, 
R, C. M. 1921. Cal. C. Civ. Proc. Sec. 1788. 
Misappropriation of Funds 


Upon a misappropriation of funds by 
the guardian of a minor realized from the 


Omission to Give Special Bond 


A sale by a guardian duly appointed and 
qualified, but who omitted to give the 
special bond required by this section, was 
not void. Hughes v. Goodale, 26 M 93, 
95, 66 P 702. 


Collateral References 


Guardian and Ward¢=92. 
39 C.J.S. Guardian and Ward § 121. 


sale of real estate, the sureties on the bond 
are liable therefor, though the condition 
of the bond is that prescribed by section 
91-4608. Botkin v. Kleinschmidt, 21 M 1, 
52 P 563. 

91-5013. (10440) Proceedings to conform to certain provisions of code. 
All the proceedings under the petition of guardians for sales of property of 
their wards, giving notice, and the hearing of such petitions, granting or 
refusing the order of sale, directing the sale to be made at public or private 
sale, reselling the same property, return of sale, and application for con- 
firmation thereof, notice and hearing of such application, making orders 
rejecting or confirming sales and reports of sales, ordering and making 
conveyances of property sold, accounting and the settlement of accounts, 
must be had and made as required by the provisions of sections 91-2801 to 
91-2810, sections 91-2901 and 91-2902, sections 91-3009 to 91-3039 and sec- 
tion 91-3518. 


History: En. Sec. 388, p. 340, L. 1877; 
re-en. Sec. 388, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 388, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3012, C. Civ. Proc. 1895; re-en. 
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25 Am. Jur. 82, Guardian and Ward, 
§ 132. 


Sec. 7792, Rev. C. 1907; re-en. Sec. 10440, 
R. C. M. 1921; amd. Sec. 1, Ch. 6, L. 1947. 
Cal. C. Civ. Proc. Sec. 1789. 


91-5014 


Intermediate Account—Settlement 


This section provides that all the pro- 
ceedings as to accounting, and the settle- 
ment of accounts of guardians, must be 
had and made as required concerning es- 
tate of deceased persons; but this does not 
make section 91-3516, as to the conclusive- 
ness of the settlement of administrators’ 
accounts, applicable to guardians’ accounts. 
The code does not in terms provide that 
the settlement of a guardian’s intermedi- 
ate account shall be conclusive. It may, 
therefore, be said to be merely prima facie 


91-5014. 


(10441) Limit of order of sale. 


WILLS, SUCCESSION AND PROBATE 


evidence of its correctness, subject to be 
inquired into. In re Kostohris’ Estate, 96 
M 226, 234, 29 P 2d 829. 


References 


Hughes v. Goodale, 26 M 93, 95, 66 P 
702; Guardianship of Reid, 128 M 197, 271 
P 2d 1031, 1037. 


Collateral References 


Guardian and Ward@=80 et seq. 
39 C.J.S. Guardian and Ward §116 et 
seq. 


No order of sale, granted in 


pursuance of this chapter, continues in force more than one year after 
granting the same, without a sale being had. 


History: En. Sec. 389, p. 340, L. 1877; 
re-en. Sec. 389, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 389, 2nd Div. Comp. Stat. 1887; 


91-5015. 


re-en. Sec. 3013, C. Civ. Proc. 1895; re-en. 
Sec. 7793, Rev. C. 1907; re-en. Sec. 10441, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1790. 


(10442) Conditions of sales of real estate of minor heirs—bond 


and mortgage to be given for deferred payments. All sales of real estate of 
wards must be for cash, or for part cash and part deferred payments, the 
credit in no case to exceed three years from date of sale, as in the dis- 
eretion of the court or judge is most beneficial to the ward. Guardians 
making sales must demand and receive from the purchasers, in case of 
deferred payments, notes and a mortgage on the real estate sold, with such 
additional security as the court or judge deems necessary and sufficient to 
secure the prompt payment of the amounts so deferred, and the interest 
thereon. 


History: En. Sec. 390, p. 340, L. 1877; 
re-en. Sec. 390, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 390, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3014, C. Civ. Proc. 1895; re-en. 
Sec. 7794, Rev. C. 1907; re-en. Sec. 10442, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1791. 


91-5016. (10443) Court may order the investment of money of the ward. 
The court, on the application of a guardian, or any person interested in the 
estate of any ward, after such notice to persons interested therein as the 
court or judge shall direct, may authorize and require the guardian to 
invest the proceeds of sales, and any other of his ward’s money in his 
hands, in real estate, or in any other manner most to the interest of all 
concerned therein, and the court or judge may make such other orders, 
and give such directions, as are needful for the management, investment, 
and disposition of the estate and effects, as circumstances require. 


History: En. Sec. 391, p. 340, L. 1877; 
re-en. Sec. 391, 2nd Div. Rev. Stat. 1879; 


Collateral References 


Guardian and Ward¢98. 

39 C.J.S. Guardian and Ward § 126. 

25 Am. Jur. 83, Guardian and Ward, 
§ 134 et seq. 


erty never divested them of their title 
thereto, and when they received no bene- 


re-en. Sec. 391, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3015, C. Civ. Proc. 1895; re-en. 
Sec. 7795, Rev. C. 1907; re-en. Sec. 10443, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1792. 


Conversion 


Where a court order was void in author- 
izing exchange of wards’ property and 
empowering guardian to mortgage for the 
difference, delivery of the wards’ prop- 


fits from the sale under foreclosure of the 
mortgage, they were not required to re- 
store any benefits as a condition precedent 
to recover the value of their property in 
action for conversion. Alexander v. Wind- 
sor, 107 M 152, 166, 81 P 2d 685. 


Deposit of Funds in Bank 


A guardian was not personally liable for 
funds on certificate of deposit, without 
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order of court, when bank failed, because 
certificate had matured and funds like a 
checking account were not beyond guard- 
ian’s control at time of bank’s failure. In 
ees iaeai Estate, 100 M 47, 54, 45 P 2d 


Exchange of Property and Mortgage for 
Difference 


An order of the district court authoriz- 
ing a guardian not only to exchange sheep 
owned by the wards for cattle, but also 
to obtain a loan of sufficient funds to pay 
the difference remaining due to the owner 
of the cattle and to execute a mortgage on 
such animals payable in a year, held void 
on the authority of Davidson v. Wampler, 
29 M 61, 74 P 82. Alexander v. Windsor, 
107 M 152, 165, 81 P 2d 685. 


Unauthorized Investments or Loans 


While a guardian is not an insurer of 
the safety of the investments of the ward’s 
money, and a mere error of judgment will 
not subject him to personal liability for 
its loss, if he invests or loans it without an 
order of court he assumes the entire risk, 
and will be held to strict accountability, 
irrespective of the degree of care exer- 
cised in the premises. Kelly v. Kelly, 89 
M 229, 239, 297 P 470, distinguished in 
100 M 47, 53, 45 P 2d 681. 

A guardian making loans of funds of 
his ward on chattel mortgages without 


91-5101 


being authorized to do so by the court 
assumes the risk of loss, and, it appearing 
on final accounting that principal and in- 
terest are uncollectible, the loans are prop- 
erly chargeable to him. In re Kostohris’ 
Estate, 96 M 226, 240, 29 P 2d 829. 


References 


In re Allard Guardianship, 49 M 219, 
223, 141 P 661. 


Collateral References 


25 Am. Jur. 53, Guardian and Ward, § 81 
et seq. 


Power of court to authorize guardian 
to borrow ward’s money. 30 ALR 461. 

Liability of guardian or other fiduciary 
for loss of funds invested, as affected by 
order of court authorizing the investment. 
88 ALR 325. 

Liability of guardian for loss of funds 
deposited in bank in form which discloses 
trust or fiduciary character. 90 ALR 641. 

Right of ward to maintain action inde- 
pendent from his general guardian, on 
contracts or other obligations entered into 
by the guardian on ward’s behalf. 102 
ALR 269. 

Effect of beneficiary’s consent to, acqui- 
escence in, or ratification of, improper in- 
vestments or loans (including failure to 
invest) by guardian or other fiduciary. 128 
ALR 4, 


CHAPTER 51 
GUARDIANSHIP OF NONRESIDENTS 


Section 91-5101. 


Guardians of nonresident persons. 
Powers and duties of guardians appointed under preceding section. 


When a person 


91-5102. 
91-5103. Such guardians to give bond. 
91-5104. To what guardianship shall extend. 
91-5105. Removal or sale of nonresident ward’s property. 
91-5106. Proceedings on such removal or sale. 
91-5107. Appraisement and sale of property. 
91-5108. Report of sale. 
91-5109. Order of confirmation. 
91-5110. Power of attorney. 
91-5111. Discharge of person in possession. 
91-5101. (10444) Guardians of nonresident persons. 


liable to be put under guardianship, according to the provisions of sections 
91-4601 to 91-5211, resides without this state and has estate therein, any 
friend of such person, or anyone interested in his estate, in expectancy or 
otherwise, may apply to the district court of any county in which there 
is any estate of such absent person, for the appointment of a guardian, 
and if, after notice given to all interested, in such manner as such court 
or judge orders, by publication or otherwise, and a full hearing and 
examination, it appears proper, a guardian for such absent person may 
be appointed. 


History: En. Sec. 392, p. 341, L. 1877; 
re-en. Sec. 392, 2nd Div. Rev. Stat. 1879; 


re-en. Sec. 392, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3030, C. Civ. Proc. 1895; re-en. 
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Sec. 7796, Rev. C. 1907; re-en. Sec. 10444, References 


Cross-Reference M 84, 91, 235 P 751. 


Application of Montana Rules of Civil Collateral References 
Procedure to this chapter, M. R. Civ. P., Guardian and Ward¢=166. 
Rule 81(a) and Table A. 39 C.J.S. Guardian and Ward §§ 187, 193. 


25 Am. Jur. 22, 31, Guardian and Ward, 
§§ 25, 40, 41. 


91-5102. (10445) Powers and duties of guardians appointed under pre- 
ceding section. Every guardian, appointed under the preceding section, has 
the same powers and performs the same duties, with respect to the estate of 
the ward found within this state, and with respect to the person of the 
ward, if he shall come to reside therein, as are prescribed with respect to 
any other guardian appointed under this chapter. 


History: En. Sec. 393, p. 341, L. 1877; Collateral References 
re-en. Sec. 393, 2nd Div. Rev. Stat. 1879; Guardian and Ward@>168. 
re-en. Sec. 393, 2nd Div. Comp. Stat. 1887; 39 OJ.S. Guardian and Ward § 188. 


re-en. Sec. 3031, C. Civ. Proc. 1895; re-en. 
Sec. 7797, Rev. C. 1907; re-en. Sec. 10445, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1794. 

91-5103. (10446) Such guardians to give bond. Every guardian must 
give bond to the ward, in the manner and with the like conditions as herein- 
before provided for other guardians, except that the provisions respecting 
the inventory, the disposal of the estate and effects, and the account to be 
rendered by the guardian, must be confined to such estate and effects as 
come to his hands in this state. 


History: En. Sec. 394, p. 341, L. 1877;  re-en. Sec. 3032, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 394, 2nd Div. Rev. Stat. 1879; Sec. 7798, Rev. C. 1907; re-en. Sec. 10446, 
re-en. Sec. 394, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1795. 


91-5104. (10447) To what guardianship shall extend. The guardian- 
ship which is first lawfully granted of any person residing without this 
state extends to all the estate of the ward within this state, and excludes 
the jurisdiction of the district court of every other county. 


History: En. Sec. 395, p. 341, L. 1877;  ~re-en. Sec. 3033, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 395, 2nd Div. Rev. Stat. 1879; Sec. 7799, Rev. C. 1907; re-en. Sec. 10447, 
re-en. Sec. 395, 2nd Div. Comp. Stat. 1887; RR. C. M. 1921. Cal. C. Civ. Proc. Sec. 1796. 


91-5105. (10448) Removal or sale of nonresident ward’s property. 
When the guardian and ward are both nonresidents, and the ward is the 
owner of or entitled to property in this state, which may be removed to 
another state or territory or foreign country or sold, without conflict with 
any restriction or limitation thereupon, and without injuring the right of 
the ward thereto, such property may be removed to the state or territory or 
foreign country of the residence of the ward, or sold, and the proceeds of 
the sale thereof removed to such state or territory or foreign country, upon 
application to the district judge of the county in which the estate of the 
ward, or the principal part thereof, is situated. 


History: En. Sec. 396, p. 342, L. 1877; Collateral References 
re-en. Sec. 396, 2nd Div. Rev. Stat. 1879; Guardian and Ward¢>168, 169. 
amd. Sec. 396, 2nd Div. Comp. Stat. 1887; 39 C.J.S. Guardian and Ward §§ 188, 189. 


re-en. Sec. 3034, C. Civ. Proc. 1895; re-en. 
Sec. 7800, Rev. C. 1907; re-en. Sec. 10448, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1797. 
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91-5106. (10449) Proceedings on such removal or sale. The application 
must be made upon ten days’ notice to the resident executor, administrator, 
or guardian, if there be such, otherwise without notice, and upon such 
application the nonresident guardian must produce and file a certificate, 
under the hand of the clerk or judge and seal of the court from which 
his appointment was derived, showing: 


1. A transcript of the record of his appointment; 
2. That he has entered upon the discharge of his duties; 


3. That he is entitled, by the laws of the state or territory or foreign 
country of his appointment, to the possession of the estate of his ward; 
or, must produce and file a certificate, under the hand of the clerk or judge 
and seal of the court having jurisdiction in the state or territory or foreign 
country of his residence, of the estate of persons under guardianship, or 
of the highest court of such state or territory or foreign country, showing 
that, by the laws of such state or territory or foreign country, the appli- 
cant is entitled to the custody of the estate of his ward, without the 
appointment of any court. The said application shall also contain a de- 
scription of the property of such ward, together with an estimate of its 
value. Upon such application, unless good cause to the contrary is shown, 
the judge must make an order granting such guardian leave to take and 
remove the property of his ward to the state or territory or foreign country 
of his residence, or to sell the same, as may be requested or prayed for in 
said application, which order shall be authority to such guardian to sue 
for and receive the property therein described in his own name, for the use 
and benefit of his ward. 

History: En. Sec. 397, p. 342, L. 1877; re-en. Sec. 3035, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 397, 2nd Div. Rev. Stat. 1879, Sec. 7801, Rev. C. 1907; re-en. Sec. 10449, 
amd. Sec. 397, 2nd Div. Comp. Stat. 1887; R.C. M. 1921. Cal. C. Civ. Proc. Sec. 1798. 


91-5107. (10450) Appraisement and sale of property. Property author- 
ized to be sold under the provisions of the preceding section may be sold at 
public or private sale, with or without notice, as the order of the district 
court may direct, and upon such terms as such order may prescribe, but 
before any sale thereunder, the property must be appraised by three ap- 
praisers to be appointed by the judge granting such order, either before or 
after the issuance of the order of sale, and the property must not be sold 
for less than ninety per cent of the appraised value thereof. 


History: En. Sec. 397, 2nd Div. Comp. 1895; re-en. Sec. 7802, Rev. C. 1907; re-en. 
Stat. 1887; re-en. Sec. 3036, C. Civ. Proc. Sec. 10450, R. C. M. 1921. 


91-5108. (10451) Report of sale. Upon making the sale of such prop- 
erty, or any part thereof, the guardian shall make a report thereof to the 
judge, showing the person or persons to whom, and the price or prices for 
which, the said property, or any part thereof, was sold. Thereupon the 
judge shall proceed to hear such report, and if the sale appears to have 
been fairly conducted, and the price or prices obtained appear to be the 
reasonable market value of the property sold, the judge shall make an 
order confirming such sale or sales, and directing a proper deed or deeds 
of real property, or a proper bill of sale or other transfer, conveying the 
property sold to the purchaser or purchasers. 
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History: En. Sec. 397, 2nd Div. Comp. 1895; re-en. Sec. 7803, Rev. C. 1907; re-en. 
Stat. 1887; re-en. Sec. 3037, C. Civ. Proc. Sec. 10451, R. C. M. 1921. 


91-5109. (10452) Order of confirmation. A certified copy of each order 
confirming the sale of real property must be recorded in the office of the 
county clerk of the county where such real property is situated. The guard- 
ian shall make and deliver to the purchaser or purchasers the deed or other 
conveyance authorized by the said order, and in conformity thereto, and 
thereupon all right, title, interest, and estate of such ward shall be fully 
vested in such purchaser or purchasers. 


History: En. Sec. 397, 2nd Div. Comp. 1895; re-en. Sec. 7804, Rev. C. 1907; re-en. 
Stat. 1887; re-en. Sec. 3038, C. Civ. Proc. Sec. 10452, R. C. M. 1921. 


91-5110. (10453) Power of attorney. Any guardian mentioned in this 
and the preceding section may, by power of attorney, executed and ac- 
knowledged in the manner provided by law for the execution and acknowl- 
edgment of conveyances of real property, empower and authorize any 
person capable in law of executing a power of attorney for the sale of real 
estate, as attorney in fact, to do any and all of the things that the guardian 
himself might otherwise do, and in such ease the acts and proceedings of 
such attorney in fact have the same force and effect as the acts and pro- 
ceedings of such guardian. 


History: En. Sec. 397, 2nd Div. Comp. 1895; re-en. Sec. 7805, Rev. C. 1907; re-en. 
Stat. 1887; re-en. Sec. 3039, C. Civ. Proc. Sec. 10453, R. C. M. 1921. 


91-5111. (10454) Discharge of person in possession. The order men- 
tioned in section 91-5106 is a discharge of the executor or administrator, 
local guardian, or other person in whose possession the property may be at 
the time the order is made, on filing with the court the receipt therefor of 
the foreign guardian of such absent ward. 


History: En. Sec. 398, p. 342, L. 1877;  re-en. Sec. 3040, C. Civ. Proc. 1895; re-en. 
re-en, Sec. 398, 2nd Div. Rev. Stat. 1879; Sec. 7806, Rev. C. 1907; re-en. Sec. 10454, 
re-en. Sec. 398, 2nd Div. Comp. Stat. 1887; RR. C. M. 1921. Cal. C. Civ. Proc. Sec. 1799. 


CHAPTER 52 
GUARDIANSHIP—GENERAL AND MISCELLANEOUS PROVISIONS 


Section 91-5201. Examination of persons suspected of defrauding wards or con- 
cealing property. 
91-5202. Removal and resignation of guardian and surrender of estate. 
91-5203. Guardianship—how terminated. 
91-5204. When bonds not required for letters of guardianship. 
91-5205. New bond—when required. 
91-5206. Guardian’s bond to be filed—action on. 
91-5207. Limitation of actions on guardian’s bond. 
91-5208. Limitation of actions for the recovery of property sold. 
91-5209. More than one guardian of a person may be appointed. 
91-5210. Orders to be entered in minutes—provisions applicable to practice. 
91-5211. Provisions applicable to guardians. 


91-5201. (10455) Examination of persons suspected of defrauding wards 
or concealing property. Upon complaint made to him by any guardian, 
ward, creditor, or other person interested in the estate, or having a prospec- 
tive interest therein as heir or otherwise, against anyone suspected of 
having concealed, embezzled, or conveyed away any of the money, goods, or 
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effects, or any instrument in writing belonging to the ward or to his estate, 
the court or judge may cite such suspected person to appear before such 
court or Judge, and may examine and proceed with him on such charge in 
the manner provided in sections 91-2101 to 91-2105 with respect to persons 
suspected of and charged with concealing or embezzling the effects of a 
decedent. 

History: En. Sec. 399, p. 343, L. 1877; 
re-en. Sec. 399, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 399, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3050, C. Civ. Proc. 1895; re-en. 


Sec. 7807, Rev. C. 1907; re-en. Sec. 10455, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1800. 


Cross-Reference 

Application of Montana Rules of Civil 
Procedure to this section, M. R. Civ. P., 
Rule 81(a) and Table A. 

Collateral References 


Guardian and Ward€=35. 
39 C.J.S. Guardian and Ward § 74. 


91-5202. (10456) Removal and resignation of guardian and surrender 
of estate. When a guardian, appointed either by the testator or a court or 
judge, becomes insane or otherwise incapable of discharging his trust, or 
unsuitable therefor, or has wasted or mismanaged the estate, or failed for 
thirty days to render an account or make a return, the court or judge may, 
upon such notice to the guardian as the court or judge may require, remove 
him and compel him to surrender the estate of the ward to the person 
found to be lawfully entitled thereto. Every guardian may resign when 
it appears proper to allow the same; and upon the resignation or removal 
of a guardian, as herein provided, the court or judge may appoint another 
in place of the guardian who resigns or was removed. 


History: En. Sec. 400, p. 343, L. 1877; 
re-en. Sec. 400, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 400, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3051, C. Civ. Proc. 1895; re en. 
Sec. 7808, Rev. C. 1907; re-en. Sec. 10456, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1801. 


faleation or deficit occurring before bond 
was given. 82 ALR 585. 

Resignation or removal of executor, ad- 
ministrator, guardian, or trustee, before 
final administration or termination of 
trust, as affecting his compensation. 94 
ALR 1101. 

Right of surety on bond of trustee, ex- 
ecutor, administrator, or guardian to termi- 


Cross-Reference 
Application of Montana Rules of Civil 


Procedure to this section, M. R. Civ. P., 
Rule 81(a) and Table A. 


Collateral References 

Guardian and Ward@=23, 25. 

39 C.J.S. Guardian and Ward §§ 47, 51. 

25 Am. Jur. 38, Guardian and Ward, 
§§ 55-58. 


Liability of sureties on bond of guardian, 
executor, administrator or trustee for de- 


91-5203. 


nate liability as regards future defaults 
of principal. 118 ALR 1261 and 150 ALR 
485, 

Improper handling of funds, invest- 
ments, or assets as ground for removal of 
guardian of infant or incompetent. 128 
ALR 535. 

Necessity and sufficiency of notice to 
infant or other incompetent of application 
for appointment of successor to guardian 
or committee. 138 ALR 1364. 


(10457) Guardianship—how terminated. The marriage of a 


minor ward terminates the guardianship of the person of such ward, but 
not of the estate; and the guardian of an insane or other person may be 
discharged by the court or judge, when it appears, on the application of the 
ward, or otherwise, that the guardianship is no longer necessary. 

History: En. Sec. 401, p. 343, L. 1877; 
re-en. Sec. 401, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 401, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3052, C. Civ. Proc. 1895; re-en. 


Sec. 7809, Rev. C. 1907; re-en. Sec. 10457, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1802. 
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Collateral References 

Guardian and Ward@=21. 

39 C.J.S. Guardian and Ward § 43. 

25 Am. Jur. 37, Guardian and Ward, 
§§ 53, 54, 


91-5204 WILLS, SUCCESSION AND PROBATE 

91-5204. When bonds not required for letters of guardianship. If, at 
the time of hearing any application for letters of guardianship, it satisfac- 
torily appears to the court or judge that the assets of the estate for which 
such letters of guardianship are sought do not warrant the necessity of a 
bond on the part of the applicant, the court or judge may in its discretion 
order such letters to issue without bond; but such guardian may at any 
time afterward, if it appear from any cause necessary or proper, be re- 
quired to file a bond as in other cases. 

History: En. Sec. 1, Ch. 76, L. 1937. 


91-5205. (10458) New bond—when required. The court or judge may 
require a new bond to be given by a guardian whenever such court or 
judge deems it necessary, and may discharge the existing securities from 
further liability, after due notice given as such court or judge may direct, 
when it shall appear that no injury can result therefrom to those interested 


in the estate. 


History: En. Sec. 402, p. 343, L. 1877; 
re-en. Sec. 402, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 402, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3053, C. Civ. Proc. 1895; re-en. 
Sec. 7810, Rev. C. 1907; re-en. Sec. 10458, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1803. 


References 

Hughes v. Goodale, 26 M 93, 101, 66 P 
702; Oliveri v. Maroneelli, 94 M 476, 481, 
22 P 2d 1054. 

Collateral References 

Guardian and Ward¢15. 

39 C.J.S. Guardian and Ward 8§ 32-36. 

91-5206. (10459) Guardian’s bond to be filed—action on. Every bond 

given by a guardian must be filed and preserved in the office of the clerk 
of the district court, and in case of a breach of condition thereof, may be 
prosecuted for the use and benefit of the ward, or of any person interested 
in the estate. 


History: En. Sec. 403, p. 344, L. 1877; Collateral References 


re-en. Sec. 403, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 403, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3054, C. Civ. Proc. 1895; re-en. 
Sec. 7811, Rev. C. 1907; re-en. Sec. 10459, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1804, 


Judgment against Principal — Liability 
of Surety 

A surety on a guardian’s bond is bound 
by a judgment against the principal if 
rendered as a part of probate proceedings 
because bound by the various notices re- 
quired to be given in such proceedings; the 
rule being otherwise where the judgment 
is rendered in a proceeding not connected 
with probate proceedings, in which case 
the surety must be made a party defend- 
ant in order to be bound by the judgment. 
Janes v. Fidelity & Deposit Co. of Mary- 
land, 112 M 580, 583, 119 P 2d 39. 


91-5207. 


Guardian and Ward@>15, 182 (1). 

39 C.J.S. Guardian and Ward §8§ 32-36, 
210, 214, 220. 

25 Am. Jur. 34, Guardian and Ward, § 47. 


Leave of court as prerequisite to action 
on statutory bond. 2 ALR 563. 

Invalidity of designation of officer, fidu- 
ciary or depository as affecting liability on 
bond. 18 ALR 274. 

Right of sureties on bonds to take ad- 
vantage of noncompliance with statutory 
requirement as to approval of bond. 77 
ALR 1479. 

Liability of sureties on bond of guardian, 
executor, administrator, or trustee for de- 
faleation or deficit occurring before bond 
was given. 82 ALR 585. 

Right of surety on bond of trustee, ex- 
ecutor, administrator, or guardian to termi- 
nate liability as regards future defaults of 
principal. 118 ALR 1261 and 150 ALR 
485. 


(10460) Limitation of actions on guardian’s bond. No action 


can be maintained against the sureties on any bond given by a guardian, 
unless it be commenced within three years from the discharge or removal 
of the guardian; but if, at the time of such discharge, the person entitled to 
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bring such action is under any legal disability to sue, the action may be 
commenced at any time within three years after such disability is removed. 


History: En. Sec. 404, p. 344, L. 1877; 
re-en. Sec. 404, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 404, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 3055, C. Civ. Proc. 1895; re-en. 
Sec. 7812, Rev. C. 1907; re-en. Sec. 10460, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1805. 


Application of Section 


The provision of this section, requiring 
action against the sureties on a guardian’s 
bond to be brought within three years, is 
a special statute of limitations for the 
benefit of the sureties, and not for the 
principal. Berkin v. Marsh, 18 M 152, 159, 
44 P 528. 

In action on guardian’s bond, contention 
of ward that the three-year limitation had 
no application where there never had been 
a legal relationship of guardian and ward 
in existence was not sustainable, the pur- 
ported guardian having been at least an 
equitable one. Janes v. Fidelity & Deposit 
Co. of Maryland, 112 M 580, 584, 119 P 
2d 39. 


Appointment Void—Lack of Jurisdiction 


An order of court declaring the appoint- 
ment of a guardian void ab initio (made 
some ten years after appointment) was 
equivalent to his discharge, and the special 
limitation of three years provided by this 
section became a part of the suretyship 
contract, notwithstanding the order. Janes 
v. Fidelity & Deposit Co. of Maryland, 
112 M 580, 585, 119 P 2d 39. 


91-5208. 


Death of Ward 


The death of a ward is a discharge of 
the guardian within the meaning of this 
section. Berkin v. Marsh, 18 M 152, 159, 
44 P 528, explained in 114 M 292, 299, 
136 P 2d 536. 

A legal disability to sue pertains to 
the person desiring to sue and not to the 
cause of action, and therefore, though a 
cause of action on a guardian’s bond may 
not accrue until after the guardian’s final 
accounting, this does not place the admin- 
istrator of a deceased ward under a dis- 
ability from the time of the ward’s death 
until the accounting. Berkin v. Marsh, 
18 M 152, 159, 44 P 528. 


Right of Ward to Bring Action 


The question whether action by ward on 
bond of his guardian was barred by this 
section could not be raised by demurrer. 
An answer was required to enable the 
ward, whose complaint did not allege time 
when he was restored to capacity, to show 
by reply that he brought the action within 
three years after removal of his disability. 
Janes v. Fidelity & Deposit Co. of Mary- 
land, 112 M 580, 585, 119 P 2d 39. 


Collateral References 


Guardian and Ward¢-182 (3). 

39 C.J.S. Guardian and Ward § 215. 

25 Am. Jur. 99, 102, Guardian and Ward, 
§§ 158, 164. 


(10461) Limitation of actions for the recovery of property 


sold. No action for the recovery of any estate sold by a guardian can be 
maintained by the ward, or by any person claiming under him, unless it is 
commenced within three years next after the termination of the guardian- 
ship, or, when a legal disability to sue exists by reason of minority or 
otherwise, at the time when the cause of action accrues, within three years 
next after the removal thereof. 


History: En. Sec. 405, p. 344, L. 1877; 
re-en. Sec. 405, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 405, 2nd Div. Comp. Stat. 1887; 
re-en, Sec. 3056, C. Civ. Proc. 1895; re-en. 
Sec. 7813, Rev. C. 1907; re-en. Sec. 10461, 
BOs M. 1921. Cal. C. Civ. Proc. Sec. 1806. 


91-5209. (10462) More than one guardian of a person may be ap- 
pointed. The court or judge, whenever necessary, may appoint more than 
one guardian of any person subject to guardianship, who must give bond 
and be governed and liable in all respects as a sole guardian. 


History: En. Sec. 406, p. 344, L. 1877; Collateral References 
re-en. Sec. 406, 2nd Div. Rev. Stat. 1879; Guardian and Ward¢=71. 
re-en. Sec. 406, 2nd Div. Comp. Stat. 1887; 39 C.J.S. Guardian and Ward § 194. 
amd. Sec. 3057, C. Civ. Proc. 1895; re-en. 
Sec. 7814, Rev. C. 1907; re-en. Sec. 10462, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1807. 
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Collateral References 


Guardian and Ward¢~125. 
39 C.J.S. Guardian and Ward § 174. 


91-5210 WILLS, SUCCESSION AND PROBATE 

91-5210. (10463) Orders to be entered in minutes—provisions appli- 
cable to practice. All orders must be entered in the minutes of the court 
kept for probate proceedings in accordance with the provisions of section 
91-4301. The provisions of this Title, relative to the estates of decedents, 


so far as they relate to the practice in the district court, apply to proceed- 
ings under sections 91-4601 to 91-5211. 


History: En. Sec. 3058, C. Civ. Proc. 
1895; re-en. Sec. 7815, Rev. C. 1907; re-en. 
Sec. 10463, R. C. M. 1921; amd. Sec. 1, Ch. 
8, L. 1947. Cal. C. Civ. Proc. Sec. 1808. 


Proof of Notice 


Defendant surety on guardian’s bond 
was bound by the decree of settlement of 
the guardian’s account although it had not 
received notice of hearing thereon, as 
posted notice given under section 91-3512 
(relating to settlement of accounts of ex- 
ecutors and administrators made applicable 
by this section to proceedings in guardian- 
ship) was constructive notice to defendant, 
and the court’s recital in the decree of 


91-5211. 


settlement that notice had been given, was 
sufficient proof of notice. Oliveri v. Maron- 
celli, 94 M 476, 479, 22 P 2d 1054, 


References 


In re Kostohris’ Estate, 96 M 226, 231, 
29 P 2d 829; State ex rel. Stimatz v. Dis- 
trict Court, 105 M 510, 515, 74 P 2d 8; 
Mitchell v. MeDonald, 114 M 292, 301, 136 
P 2d 536; Guardianship of Reid, 128 M 
197, 271 P 2d 1031, 1037. 


Collateral References 


Courts¢113. 
21 C.J.S. Courts § 142. 


(10464) Provisions applicable to guardians. The provisions of 


section 93-8709 are hereby declared to apply to guardians appointed by the 
court or judge, and to the bonds taken or to be taken from such guardians, 


and to the sureties on such bonds. 


History: En. Sec. 3059, C. Civ. Proc. 
1895; re-en. Sec. 7816, Rev. C. 1907; re-en. 
Sec. 10464, R. C. M. 1921. Cal. C. Civ. 
Proc. Sec. 1809. 


References 


State ex rel. Stimatz v. District Court, 
105 M 510, 515, 74 P 2d 8. 
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TITLE 92 


WORKMEN’S COMPENSATION ACT 

Chapter 1. Industrial accident board—creation and powers, 92-101 to 92-120. 

2. Defenses—election to come under act, 92-201 to 92-211. 

3. Hazardous occupations to which act applies, 92-301 to 92-306. 

4. Meaning of words employed in act, 92-401 to 92-438. 

5. Compensation to certain heirs and beneficiaries, 92-501 to 92-508. 

6. Claims—liability for injury under different plans of act, 92-601 to 92-614. 
7. Compensation for various injuries—amount—payment, 92-701 to 92-715. 

8. Miscellaneous regulations—powers of board—rehearings and appeals, 92- 

801 to 92-843. 

9. Compensation plan No. 1, 92-901 to 92-908. 

10. Compensation plan No. 2, 92-1001 to 92-1012. 

11. Compensation plan No. 3, 92-1101 to 92-1123. 
12. Safety provisions, 92-1201 to 92-1222. 

13. Occupational Disease Act, 92-1301 to 92-1368. 
14. Rehabilitation of injured workmen, 92-1401 to 92-1406. 


CHAPTER 1 
INDUSTRIAL ACCIDENT BOARD—CREATION AND POWERS 


Section 92-101. Name of act—what each part to contain. 
92-102. Reference to plan numbers. 
92-103. “Compensation provisions.” 
92-104. Industrial accident board—compensation—terms and salaries. 
92-105. Vacancy in office and removal of appointive member. 
92-106. Official bonds. 
92-107. Treasurer’s bond—bond of other members. 
92-108. Ex officio members to receive no additional compensation. 
92-109. Quorum—powers in case of vacancy—hearings—findings and orders. 
92-110. Seal of board. 
92-111. Office and furnishings—temporary quarters. 
92-112. Secretary—appointment, term, duties—records. 
92-113. Other assistants and employees. 
92-114. Compensation of officers and employees—term of office and duties. 
92-115. Salaries to be paid monthly—approval and auditing. 
92-116. Administrative expenses to be paid from what moneys. 
92-117. Blank forms, minutes and records. 
92-118. Reports and bulletins which may be published. 
92-119. Fees of board. 
92-120. Attorney general legal adviser of board. 


92-101. (2816) Name of act—what each part to contain. This act shall 
be known and may be cited as the Workmen’s Compensation Act. Part I 
(sections 92-101 to 92-843) shall contain those sections which have a general 
application to the whole of the act, and may be referred to as the “gen- 
eral provisions”; part II (sections 92-901 to 92-908) shall contain those sec- 
tions which refer to compensation plan number one; part III (sections 
92-1001 to 92-1012) shall contain those sections which refer to compensation 
plan number two; part IV (sections 92-1101 to 92-1123) shall contain those 
sections which refer to compensation plan number three; part V (sections 
92-1201 to 92-1222) shall contain those sections which may be referred to 
as the “safety provisions.” 
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History: En. Sec. 1, Ch. 96, L. 1915; 
re-en. Sec. 2816, R. C. M. 1921. 


Compiler’s Notes 


Section 92-603, contained in the above 
reference to sections 92-101 to 92-843, was 
repealed by Sec. 12, Ch. 235, Laws 1947; 
section 92-710 was repealed by See. 1, Ch. 
197, Laws 1959 and section 92-837 was 
repealed by Sec. 242, Ch. 147, Laws 1963. 

Sections 92-1109 and 92-1111, contained 
in the above reference to sections 92-1101 
to 92-1123, were repealed by Sec. 5, Ch. 
123, Laws 1957. 

Sections 92-1211 to 92-1213, contained in 
the above reference to sections 92-1201 to 
92-1222, were repealed by Secs. 6 to 8 
respectively, Ch. 176, Laws 1957. 


Constitutionality 


The Workmen’s Compensation Act is not 
repugnant to the state constitution. Shea 
v. North-Butte Min. Co., 55 M 522, 179 P 
499. 

The rule, that a statute will not be 
declared invalid on constitutional grounds 
unless its invalidity is made to appear 
beyond a reasonable doubt, applies with 
peculiar force where, as in the case of the 
Workmen’s Compensation Act, the statute 
seems to have been found satisfactory 
after a four-year period of operation, by 
those directly affected by it, namely, the 
employer and the employee. Shea v. North- 
Butte Min. Co., 55 M 522, 179 P 499. 

Inasmuch as the Workmen’s Compensa- 
tion Act becomes binding upon the em- 
ployer and the employee only at their 
election, neither may thereafter object to 
its enforcement, and the fact that the 
modes in which they may indicate their 
election are different, does not make it 
objectionable on the ground that it dis- 
criminates against either employer or em- 
ployee. Shea v. North-Butte Min. Co., 55 
M 522, 179 P 499. 


Absolute Remedy 


It is competent for a party to waive 
his right to have a cause of action deter- 
mined by a court before it actually arises, 
especially where the legislature has pro- 
vided a substitute remedy, as under the 
compensation act, which renders his right 
to relief absolute. Shea v. North-Butte 
Min. Co., 55 M 522, 536, 179 P 499. 


Allowance Permitted under Act Does 
Not Provide Measure of Damages in Tort 
Action 


In an action by an employee for negli- 
gence of employer who had not elected to 
be bound by the Workmen’s Compensation 
Act, the compensation provided by the 
act is not to be taken as a yardstick to 
measure plaintiff’s damages, since the com- 


WORKMEN’S COMPENSATION ACT 


pensation is not based upon a cause of 
action for tort and omits entirely the 
element of pain and suffering. Chancellor 
v. Hines Motor Supply Co., 104 M 603, 
615, 69 P 2d 764, 


Applicable to County Employees 


The Workmen’s Compensation Act is ap- 
plicable to counties and county employees, 
and as such it is not class legislation, nor 
is it in violation of the constitutional pro- 
hibition against donations to individuals. 
Lewis and Clark County v. Industrial Ac- 
cident Board, 52 M 6, 12, 155 P 268, 


Cause of Action for Damages Not Cre- 
ated 


The right to secure compensation for 
the results of an industrial accident, as 
provided for in the Workmen’s Compen- 
sation Act, is not a cause of action for 
damages for the resulting injury. In de- 
termining the amount of an award of com- 
pensation under the act, the element of 
pain and suffering has no place. Chisholm 
v. Vocational School for Girls, 103 M 503, 
512, 64 P 2d 838. 


Construction of Act 


To accomplish the purpose for which 
the Workmen’s Compensation Act was 
passed, to wit, that the loss occasioned 
to an employee by reason of an injury, 
shall not be borne by him alone but direct- 
ly by the industry and indirectly by the 
public, its provisions must be liberally 
construed, but in so construing it the 
industrial accident board and the courts 
may not disregard its plain provisions or 
award compensation in a case for which 
no provision is made therein. Kerns v. 
Anaconda Copper Min. Co., 87 M 546, 
549, 289 P 563. See also Betor v. National 
Biscuit Co., 85 M 481, 280 P 641, and 
Dosen v. East Butte Copper Min. Co., 78 
M 579, 254 P 880. 

In the construction of the Workmen’s 
Compensation Act, all of its sections, as 
originally enacted or amended, must be 
considered together in such manner as 
to give effect to the act as a whole. State 
ex rel. Roundup Coal Min. Co. v. Indus- 
trial Accident Board, 94 M 386, 387, 23 
P 2d 253. 

The act must be construed liberally in 
favor of the claimant, and to authorize re- 
covery the law does not require demonstra- 
tion or such a degree of proof as, excluding 
possibility of error, produces absolute cer- 
tainty. Murphy v. Anaconda Co., 133 M 
198, 321 P 2d 1094, 1097. 


Enforcement of Court’s Decision 

The industrial accident board is re- 
quired to obey direction of district court 
made in pursuance of the opinion of the 
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supreme court, as against the contention 
that writ of mandate did not lie since 
the board’s functions in the matter were 
quasi-judicial, its functions under the re- 
mand being ministerial only. State ex rel. 
Miller v. Industrial Accident Board, 102 
M 206, 210, 56 P 2d 1087. 


Hospitalization of Employees—Act as 
Part of Contract 


A contract entered into between a min- 
ing company and a hospital for the hos- 
pitalization of its employees under the 
Workmen’s Compensation Act (92-610 et 
seq.) must be construed in the light of 
the intent and purpose of the act which 
became a part of the contract. Sample 
v. Murray Hospital, 103 M 195, 201, 62 
P 2d 241, 


Purpose 


The Workmen’s Compensation Act was 
enacted for the benefit of the employee 
and the act implies that the first duty of 
the industrial accident board is to admin- 
ister it so as to give the employee the 
greatest possible protection consistent with 
its purposes. Miller v. Aetna Life Ins. Co., 
101 M 212, 220, 53 P 2d 704. 


Theory of Act 


The theory of the Workmen’s Compen- 
sation Act is that loss occasioned by in- 
jury to the workman shall not be borne 
by him alone, but directly by the indus- 
try and indirectly by the public, the same 
as is the deterioration of the buildings, 
machinery and other appliances necessary 
to enable the employer to carry on the 
particular industry. Murray Hospital v. 
Angrove, 92 M 101, 10 P 2d 577. 


References 


Chenoweth v. Great Northern Ry. Co., 
50 M 481, 488, 148 P 330; Page v. New 
York Realty Co., 59 M 305, 310 et seq., 
196 P 871; Kamboris v. Chicago, Milwau- 
kee & St. Paul Ry. Co., 62 M 88, 203 P 
859; Wirta v. North Butte Min. Co., 64 M 
279, 285, 210 P 332, 30 ALR 964; Bruce v. 
McAdoo, 65 M 275, 287, 211 P 772; Miller 
v. Granite County Power Co., 66 M 368, 
371 et seq., 213 P 604; Black v. Northern 
Pacific Ry. Co., 66 M 538, 214 P 82; Novak 
v. Industrial Accident Board, 73 M 196, 
235 P 754; Dosen v. East Butte Copper 


92-102. 


(2817) Reference to plan numbers. 


92-102 


Min. Co., 78 M 579, 254 P 880; Nicholson 
v. Roundup Coal Min. Co., 79 M 358, 367, 
257 P 270; Moore v. Industrial Accident 
Fund, 80 M 136, 259 P 825; Chmielewska 
v. Butte & Superior Min. Co., 81 M 36, 
261 P 616; London Guaranty & Accident 
Co. v. Industrial Accident Board, 82 M 
304, 266 P 1103; Sullivan v. Anselmo Min. 
Corp., 82 M 548, 268 P 495; Edwards v. 
Butte & Superior Min. Co., 83 M 122, 270 
P 634; Goodwin v. Elm Orlu Min. Co., 
83 M 152, 269 P 403; Herberson v. Great 
Falls Wood & Coal Co., 83 M 527, 273 P 
294; Landeen v. Toole County Refining 
Co., 85 M 41, 277 P 615; Betor v. National 
Biscuit Co., 85 M 481, 280 P 641; State ex 
rel, Loney v. Industrial Accident Board, 
87 M 191, 193, 286 P 408; Maki v. Ana- 
conda Copper Min, Co., 87 M 314, 287 P 
170; Mulholland v. Butte & Superior Min. 
Co., 87 M 561, 289 P 574; Industrial Acci- 
dent Board v. Brown Bros. Lumber Co., 
88 M 375, 292 P 902; State ex rel. Mul- 
holland v. District Court, 88 M 400, 293 P 
291; Lindblom v. Employers’ Liability As- 
surance Corp., 88 M 488, 295 P 1007; 
Nelson v. Stukey, 89 M 277, 300 P 287, 
78 ALR 483; Kearney v. Industrial Acci- 
dent Board, 90 M 228, 1 P 2d 69; Cogdill 
v. Aetna Life Ins. Co., 90 M 244, 2 P 2d 
292; Radonich v. Anaconda Copper Min. 
Co., 91 M 437, 439, 8 P 2d 658; Davis v. 
Industrial Accident Board, 92 M 503, 15 
P 2d 919; Murphy v. Industrial Accident 
Board, 93 M 1, 16 P 2d 705; Williams v. 
Brownfield-Canty Co., 95 M 364, 368, 26 P 
2d 980; Clark v. Olson, 96 M 417, 420, 31 
P 2d 283; Paulich v. Republic Coal Co., 
97 M 224, 33 P 2d 514; In re Maury, 97 
M 316, 34 P 2d 380; Anderson v. Amalga- 
mated Sugar Co., 98 M 23, 37 P 2d 552; 
Birdwell v. Three Forks Portland Cement 
Co., 98 M 483, 40 P 2d 43; Woin v. Ana- 
conda Copper Min. Co., 99 M 163, 43 P 2d 
663; McDaniel v. Eagle Coal Co., 99 M 309, 
43 P 2d 655, 99 ALR 1492; Liest v. United 
States Fidelity & Guaranty Co., 100 M 
152, 153, 48 P 2d 772; State ex rel. City of 
Missoula v. Holmes, 100 M 256, 277, 47 P 
2d 624, 100 ALR 581; Sullivan v. Roman 
Catholie Bishop of Helena, 103 M 117, 120, 
61 P 2d 838; Koppang v. Sevier, 106 M 79, 
90, 75 P 2d 790; Kelly v. McCabe, 115 M 
530, 534, 146 P 2d 770; Hayward v. Rich- 
ardson Constr. Co., 136 M 241, 347 P 2d 
475, 477, 77 ALR 2d 1144. 


Whenever compensation 


plans number one, two, or three, or the safety provisions of this act shall be 
referred to, such reference shall also be held to include all other sections 
which are applicable to the subject matter of such reference. 


History: En. Sec. 1, Ch. 96, L. 1915; 
re-en. Sec. 2817, R. C. M. 1921. 


Collateral References 


Statutes€-179. 
82 C.J.S. Statutes § 315. 
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92-103. (2818) “Compensation provisions.” The “compensation provi- 
sions” of this act, whenever referred to, shall be held to inelude the pro- 
visions of compensation plans number one, two, or three, and all other 
sections of this act applicable to the same, or any part thereof. 


History: En. Sec. 1, Ch. 96, L. 1915; 
re-en. Sec. 2818, R. C. M. 1921. 


Allowance Permitted under Act Does 
Not Provide “Yardstick”’ for Damages 
Recoverable against Employer Not Elect- 
ing to Come under Act 


In view of the nature of the Workmen’s 
Compensation Act and the fact that the 


92-104. 
salaries. 


element of pain and suffering is not taken 
into consideration in fixing the compensa- 
tion under the act, the awards allowed 
under it do not furnish a “yardstick” to 
measure the damages an injured employee 
may recover against an employer who did 
not elect to come under the provisions of 
the act. Chancellor v. Hines Motor Sup- 
ply Co., 104 M 603, 615, 69 P 2d 764. 


(2819) Industrial accident board—compensation—terms and 
There is hereby created a board to consist of three (8) members. 


The commissioner of labor and industry shall be one (1) member, the di- 
rector of the bureau of vocational rehabilitation shall be one (1) member, 
and one (1) member shall be appointed by the governor, by and with the 
consent of the senate. The board shall be known as the industrial accident 
board and shall have the powers, duties, and functions hereinafter con- 
ferred. The term of office of the appointed member of the board shall be 
four (4) years and until his successor shall have been appointed and con- 
firmed. He shall receive an annual salary of not more than ten thousand 
dollars ($10,000), payable monthly and shall be chairman of the board. 
The board shall elect one of their own number as treasurer of the board. 


History: En. Sec. 2, Ch. 96, L. 1915; 
amd. Sec. 1, Ch. 95, L. 1919; amd. Sec. 
1, Ch. 254, L. 1921; re-en. Sec. 2819, R. 
C. M. 1921; amd. Sec. 1, Ch. 161, L. 1953; 
amd. Sec. 1, Ch. 231, L. 1959; amd. Sec. 1, 
Ch. 148, L. 1961; amd. Sec. 9, Ch. 225, L. 
1963. 


Appointment by Governor 


Prior to the enactment of chapter 161, 
Laws of 1953, an appointment by the gov- 
ernor to the board was effective at once by 
the governor’s act alone. By chapter 161 
is added the condition that an appoint- 
ment to the board by the governor is 
neither complete nor effective until the 
consent of the senate has been given. State 
ex rel. Olsen v. Swanberg, 130 M 202, 299 
P 2d 446, 448. 

An appointment made by the governor 
on May 1, 1955, which was during a time 
when the senate was not in session was 
not effective since it was not with the 
eonsent of the senate. The incumbent 
would continue to hold the office. Section 
7, article VII of the constitution, which 
authorizes the governor to make recess ap- 
pointments when a vacaney occurs has 
reference only to such vacancies which 
leave the office without anyone to dis- 
charge the duties and does not apply to 


92-105. 


a ease where the incumbent holds until 
his successor is elected or appointed and 
qualified and is discharging the duties of 
his office. State ex rel. Olsen v. Swanberg, 
130 M 202, 299 P 2d 446, 448. 


Construction 


Chapter 161, Laws of 1953, did not cre- 
ate a new board nor a new office but pre- 
served intact the old board which had 
functioned as such since 1915 but pro- 
vided for a change only in the personnel 
of the board, and of the conditions laid 
down under which the governor might 
appoint to that board. State ex rel. Olsen 
v. Swanberg, 130 M 202, 299 P 2d 446, 452. 


References 


City of Butte v. Industrial Accident 
Board, 52 M 75, 79, 156 P 130; Page vy. 
New York Realty Co., 59 M 305, 310 et 
seq.. 196 P 871; Wirta v. North Butte 
Min. Co., 64 M 279, 285, 210 P 332, 30 
ALR 964; Bruce v. McAdoo, 65 M 275, 
287, 211 P 772; State ex rel. Nagle v. 
Stafford, 97 M 275, 279, 34 P 2d 372. 


Collateral References 

Workmen’s Compensation©—1076 et seq. 

100 CJ.S. Workmen’s Compensation 
§ 381. 


(2820) Vacancy in office and removal of appointive member. 


A vacancy in the office of the appointed member of the board shall.be filled 
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in the same manner as the original appointment, but shall only be for the 
unexpired term of such vacancy. The appointed member shall not be re- 
moved except for cause, and after a hearing had before and a finding made 
by the remaining members of the board, and both of the remaining members 
of the board must concur in the removal of the appointed member. 
History: En. Sec. 2, Ch. 96, L. 1915; Collateral References 

re-en. Sec. 2820, R. C, M. 1921. Workmen’s CompensationG>1082. 

100 CJS. Workmen’s Compensation 

§ 381. 

92-106. (2821) Official bonds. Each member shall, upon entering upon 
the duties of his office, execute to the state of Montana and file with the 
secretary of state a bond in the sum herein prescribed, executed by not less 
than four responsible sureties, or by some surety company authorized to 
become sole surety on bonds in the state of Montana, such bond to be ap- 
proved by the governor, and conditioned that he will faithfully and im- 
partially discharge the duties of his office. Such bonds shall be in addition 
to any other bonds required by law to be furnished. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2821, R. C. M. 1921. 


NOTE.—See section 92-107 which fixes 
the bonds of members and employees of 
the board other than the treasurer at 
$15,000. 


92-107. 


(2822) Treasurer’s bond—bond of other members. 


See also section 6-101 which fixes the 
bond of the chairman of the industrial 
accident board at $5,000 and that of the 
chief accountant of the board at $2,000. 


References 


State ex rel. Nagle v. Stafford, 97 M 
275, 279, 34 P 2d 372. 


The bond 


of the treasurer of the board shall be in a sum to be fixed by the governor, 
not less than fifty thousand dollars ($50,000.00). The bond of each member 
of the board other than the treasurer shall be in the sum of fifteen thousand 
dollars ($15,000.00). The state board of examiners may, in its discretion, 
require bonds of other employees of the industrial accident board in such 
sums as will be commensurate with the amount of funds handled by such 
employees. Premiums for said bonds shall be paid from the general appro- 
priations for the industrial accident board. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2822, R. C. M. 1921; amd. Sec. 
1, Ch. 81, L. 1941; amd. Sec. 1, Ch. 235, L. 
1947. 


References 

City of Butte v. Industrial Accident 
Board, 52 M 75, 79, 156 P 130; State ex 
rel. Nagle v. Stafford, 97 M 275, 279, 34 


P 2d 372. 


92-108. (2823) Ex officio members to receive no additional compensa- 
tion. Neither the commissioner of labor and industry nor the director of 
the bureau of vocational rehabilitation shall receive any additional com- 
pensation for the duties imposed upon them by this act. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2823, R. C. M. 1921; amd. Sec. 
2, Ch. 231, L. 1959. 


92-109. (2824) Quorum—powers in case of vacancy—hearings—find- 
ings and orders. A majority of the board shall constitute a quorum for the 
transaction of any business. A vacancy on the board shall not impair the 
right of the remaining members to perform all of the duties and exercise all 
the powers and authority of the board. The act of the majority of the board 
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when in session as a board shall be deemed to be the act of the board, but 
any investigation, inquiry, or hearing which the board has power to under- 
take or to hold, may be undertaken or held by or before any member 
thereof, or any examiner or referee appointed by the board for that pur- - 
pose. Every finding, order, decision, or award made by any commissioner, 
examiner, or referee, pursuant to such investigation, inquiry, or hearing, 
when approved and confirmed by the board and ordered filed in its office, 
shall be deemed to be the finding, order, decision, or award of the board. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2824, R. C. M. 1921. 


Hearing Examiner Employed as Insur- 
ance Adjuster 


engaged in private enterprise as insur- 
ance adjuster whose principal business 
was the settlement and adjustment of 
workmen’s compensation claims. State ex 
rel. Fish v. Industrial Accident Board, 


The industrial accident board was not 
prohibited from further consideration of a 
record taken at a hearing before a referee 
although such hearing examiner was not 
a regular employee of the board and was 129 M 394, 287 P 2d 256, 261. 


92-110. (2825) Seal of board. The board shall have a seal bearing the 
following inscription: “Industrial Accident Board, State of Montana, Seal.” 
The seal shall be affixed to all writs and authentications of copies of ree- 
ords, and to such other instruments as the board shall direct. All courts 
shall take judicial notice of said seal. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2825, R. C. M. 1921. 


139 M 246, 362 P 2d 852, 854, 855. 


References 
Gaffney v. Industrial Accident Board, 


References 


City of Butte v. Industrial Accident 
Board, 52 M 75, 79, 156 P 130. 


92-111. (2826) Office and furnishings—temporary quarters. The board 
shall keep its principal office in the capital of the state, and shall be pro- 
vided with suitable rooms, necessary office furniture, stationery, and other 
supplies. For the purpose of holding sessions in other places the board 
shall have power to rent temporary quarters. 

History: En. Sec. 2, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2826, R. C. M. 1921. Workmen’s Compensation©~1090. 
100 -C.J.S. Workmen’s Compensation 
§ 378 et seq. 


92-112. (2827) Secretary — appointment, term, duties —records. The 
board shall appoint a secretary who shall hold office at the pleasure of the 
board. It shall be the duty of the secretary to keep a full and true record 
of all the proceedings of the board; to issue all necessary processes, writs, 
warrants, and notices which the board is required or authorized to issue, 
and generally to perform such other duties as the board may prescribe. 

History: En. Sec. 2, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2827, R. C. M. 1921. Workmen’s Compensation€-1084. 
100 C.J.S. Workmen’s Compensation 


References § 382. 


City of Butte v. Industrial Accident 
Board, 52 M 75, 79, 156 P 130. 


92-113. (2828) Other assistants and employees. The board shall em- 
ploy such assistants and other employees as it may deem necessary to 
carry out the provisions of this act. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2828, R. C. M. 1921. 


364 


INDUSTRIAL ACCIDENT BOARD 92-116 


References rel. Fish v. Industrial Aecident Board, 
City of Butte v. Industrial Accident 189 M 246, 362 P 2d 852, 854. 
Board, 52 M 75, 79, 156 P 130; State ex 


92-114. (2829) Compensation of officers and employees—term of office 
and duties. All officers and employees of the board shall receive such com- 
pensation for their services as may be fixed by the board, shall hold office 
at the pleasure of the board, shall perform such duties as are imposed on 
them by law or by the board. 

History: En. Sec. 2, Ch. 96, L. 1915; References 


re-en. Sec. 2829, R, C. M. 1921. State ex rel. Fish v. Industrial Accident 
Board, 139 M 246, 362 P 2d 852, 854. 


92-115. (2830) Salaries to be paid monthly—approval and auditing. 
The salaries of members of the board, secretary, and every other person 
holding office or employment under the board, as fixed by law or by the 
board, shall be paid monthly after being approved by the board upon claims 
therefor to be audited and approved by the state board of examiners. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2830, R. C. M. 1921. 


92-116. (2831) Administrative expenses to be paid from what moneys. 
The following moneys collected by the industrial accident board shall be 
deposited in the state treasury to the credit of the earmarked revenue 
fund and shall be used for the administrative expenses of the board: 

(1) All fees and fines provided in sections 92-119, 92-820, 92-1334 and 
92-1358 ; 

(2) All assessments paid to the board by employers who elect to be- 
come bound by plan No. 1 of this act; 

(3) All assessments paid to the board of insurers who insure employers 
under plan No. 2 of the act; 

(4) All fees paid for inspection of boilers and issuance of licenses to 
operating engineers as required by law; 

(5) <All assessments levied against the industrial insurance account 
in the agency fund as provided by this act. 

Said moneys shall be divided by the board into two (2) accounts, to 
be known, respectively, as the general account and the industrial insur- 
ance account. The general account shall be credited with all of the assess- 
ments and fees described in items (1), (2), (3) and (4) above. The 
assessments described in item (5) above shall be allocated between and 
credited to, the general account and the industrial insurance account, re- 
spectively, in the manner and proportions hereinafter provided. The gen- 
eral account shall be debited with expenses incurred by the board in the 
general administration of the provisions of this act, including the salaries 
of its members, officers and employees, and the actual and necessary travel- 
ing expenses and disbursements of such members, officers and employees, 
incurred while on the business of the board either within or without the 
state, other than any such salaries, disbursements and expenses, or por- 
tions thereof, incurred in the operation or administration of the industrial 
insurance account in the agency fund. The industrial insurance account 
shall be debited with all expenses, disbursements and salaries which are 
incurred in the administration or operation of the industrial insurance 
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account in the agency fund, including a portion of the salaries of the 
members of the board and its officers and employees, commensurate to the 
time spent by them on such business, and also the cost of inspections and 
examinations of places of employment covered under plan No. 3. The 
moneys in each of said accounts shall be used exclusively for the purposes 
herein described with respect to each such account, and any balance re- 
maining in either of said accounts shall not be transferred to the other. 
Disbursements from industrial administration moneys shall be made after 
being approved by the board upon claim therefor. 


At the beginning of each fiscal year the board shall levy against the 
industrial insurance account in the agency fund an assessment in an amount 
not exceeding ten per cent (10%) of the gross annual direct premium 
income for the previous fiscal year, less return premiums, and said assess- 
ment shall be paid forthwith by the treasurer into the industrial admin- 
istration moneys in the earmarked revenue fund. The amount of said 
assessment shall be allocated and eredited as follows, to wit: Sixty-two 
per cent (62%) thereof to the said industrial insurance account, and the 
balance thereof to the said general account. 


History: En. Sec. 2, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2831, R. C. M. 1921; amd. Sec. 1, StatesG>127. 
Ch. 176, L. 1957; amd. Sec. 164, Ch. 147, 81 O.J.S. States § 154 et seq. 
L. 1963. 


92-117. (2832) Blank forms, minutes and records. The board shall 
cause to be printed such blank forms as it shall deem requisite to facilitate 
or promote the efficient administration of this act. It shall provide a book 
in which shall be entered the minutes of all its proceedings, a book of record 
in which shall be recorded all awards made by the board, and such other 
books or records as it shall deem requisite for the purpose and efficient 
administration of this act. All such records are to be kept in the office of 
the board. 


History: En. Sec. 2, Ch. 96, L. 1915; References 


re-en. Sec. 2832, R. C. M. 1921. City of Butte v. Industrial Accident 
Board, 52 M 75, 79, 156 P 130. 


92-118. (2833) Reports and bulletins which may be published. The 
board shall have the power and authority to publish and distribute at its 
discretion from time to time, in addition to its annual report, such further 
reports and bulletins covering its operations, proceedings, and matters rela- 
tive to its work as it may deem advisable. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2833, R. C. M. 1921. 


92-119. (2834) Fees of board. The board shall have power and author- 
ity to charge and collect the following fees: 


1. For copies of papers and records not required to be certified or 
otherwise authenticated by the board, fifteen cents (15¢) for each folio; for 
certified copies of official documents and orders filed in its office, or of the 
evidence taken at any hearing, twenty cents (20¢) for each folio. 


2. To fix and collect reasonable charges for publications issued under 
its authority. | ) 
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3. The fees charged and collected under this section shall be paid 
monthly into the treasury of the state, to the credit of the earmarked 
revenue fund, and shall be accompanied by detailed statement thereof. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2834, R. C. M. 1921; amd. Sec. 
165, Ch. 147, L. 1963. 


92-120. (2835) Attorney general legal adviser of board. The attorney 
general shall be the legal adviser of the board, and shall represent it in all 
proceedings whenever so requested by the board or any member thereof. 

And it is further provided that the board may, in the investigation and 
defense of cases under plan three of the Workmen’s Compensation Act, 
employ such other attorney or legal adviser, as it deems necessary, and 
pay for the same out of the industrial insurance account in the agency 
fund. 


History: En. Sec. 2, Ch. 96, L. 1915; Collateral References 
re-en, Sec. 2835, R. C. M. 1921; amd. Sec. 1, Attorney GeneralG>6 
Gh. 162, L. 1937; amd. Sec. 174, Ch. 147, 7 CAEAMAttorneysGenaralses 96: 


CHAPTER 2 
DEFENSES—ELECTION TO COME UNDER ACT 


Section 92-201. Defenses excluded in personal injury action—negligence of employee— 
/ fellow servant—assumption of risk. 

92-202. Defenses not excluded in personal injury action against employer in 
nonhazardous occupation and certain other occupations. 

92-203. Employers not liable for death or injury other than herein defined— 
employees who elect not to come under law. 

92-204. Election of employer and employee to come under act—action against 
third party causing injury. 

92-205. Defenses available. 

92-206. Compensation plan No. 3 exclusive, ete., when a public corporation is 
the employer—duty of governing body of corporations. 

92-207. Employers engaged in hazardous industries—election. 

92-208. Employees bound by act—election. 

92-209. Employer shall make election before being bound—employee presumed 
to have elected. 

92-210. Election at any time. 

92-211. Compensation when employer has not elected. 


92-201. (2836) Defenses excluded in personal injury action—negligence 
of employee—fellow servant—assumption of risk. In an action to recover 
damages for personal injuries sustained by an employee in the course of his 
employment, or for death resulting from personal injuries so sustained, it 
shall not be a defense: 

(1) That the employee was negligent, unless such negligence was 
willful ; 

(2) That the injury was caused by the negligence of a fellow employee ; 

(3) That the employee had assumed the risks inherent in, incident to, 
or arising out of his employment, or arising from the failure of the em- 
ployer to provide and maintain a reasonably safe place to work, or reason- 


ably safe tools or appliances. 
History: En. Sec. 3, Ch. 96, L. 1915; Application to Employers Not Electing 


re-en. Sec. 2836, R. C. M. 1921. This section applies not only to those 
employers who elect to come under the 
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provisions of the Workmen’s Compensation 
Act, but also to those not so electing; the 
plaintiff in the latter case being, however, 
bound to prove that the injury for which 
he sues was caused by the employer’s neg- 
ligenee. Chancellor v. Hines Motor Supply 
Co., 104 M 603, 608, 69 P 2d 764. 


Fault or Negligence as Element of Lia- 
bility 

Under the provisions of the Workmen’s 
Compensation Act, negligence of the em- 
ployer is not an essential element of his 
liability for injuries sustained by the em- 
ployee arising out of his employment, nor 
are the defenses of contributory negli- 
gence and assumption of risk available to 
the employer in avoidance of compensa- 
tion. Nicholson v. Roundup Coal Min. Co., 
79 M 358, 376, 257 P 270. 


Person Engaged in More Than One Busi- 
ness 


Where a dentist also operated for gain 
a large apartment house, in the construc- 
tion of an addition to which plaintiff 
employee was injured, the former’s con- 
tention, in an action for damages, that 
the latter’s employment was “casual,” i. e., 
not in the usual course of trade, business 
or profession of defendant, and that there- 
fore the provision of this section making 
unavailable certain defenses to an em- 
ployer, did not apply to him, was without 
merit, since a person may be engaged in 
more than one business, trade or profes- 
sion; the building of the addition to the 
apartment house having been in further- 
ance of defendant’s apartment house busi- 
ness, plaintiff’s employment was in the 
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usual course of that business. Nelson v. 
Stukey, 89 M 277, 285, 300 P 287, 78 
ALR 483. 


“Willful Negligence” Defined 


“Willful negligence” on part of an em- 
ployee precluding recovery for injury re-. 
ceived in course of employment against 
employer not protected by the Workmen’s 
Compensation Act is the doing of an act 
recklessly while the doer thereof is con- 
scious that he is likely to be injured, or 
with a wanton and reckless disregard of 
the consequences, or in a conscious and 
deliberate violation of an accepted and 
reasonable rule; it embraces the doing de- 
liberately and intentionally and with de- 
sign and purpose. Chancellor v. Hines 
Motor Supply Co., 104 M 603, 613, 69 P 
2d 764. 


References 


Bruce v. MeAdoo, 65 M 275, 288, 211 P 
772; Miller v. Granite County Power Co., 
66 M 368, 372, 213 P 604; Vesel v. Jardine 
Min. Co., 110 M 82, 99, 100 P 2d 75, 127 
ALB 1093; Hardware Mutual Casualty Co. 
v. Butler, 116 M 73, 80, 148 P 2d 563; 
Richardson v. J. Neils Lumber Co., 136 
M 601, 341 P 2d 900; Summer v. Victor 
Chemical Works, 298 F 2d 66, 69. 


Collateral References 


Workmen’s Compensation€2110 et seq. 
101 CWJ.S. Workmen’s Compensation 
§ 939. 


Civil consequences of failure to insure, 
or otherwise secure compensation. 21 ALR 
1428, 


(2837) Defenses not excluded in personal injury action against 


The 


provisions of section 92-201 shall not apply to actions to recover damages 
for personal injuries sustained by household and domestic servants or those 
employed in farming, dairying, agricultural, viticultural, and horticultural, 
stock or poultry raising, or engaged in the operation and maintenance of 
steam railroads conducting interstate commerce, or persons whose employ- 


ment is of a casual nature. 


History: En. Sec. 3, Ch. 96, L. 1915; 
re-en. Sec. 2837, R. C. M. 1921; amd. Sec. 
1, Ch. 121, L. 1925. 


Casual Employment 


An employer who elects not to come 
under the provisions of the Workmen’s 
Compensation Act, may, under this see- 
tion, invoke the common-law defenses of 
contributory negligence, negligence of a 
fellow servant and assumption of risk 
in an action for personal injuries sus- 
tained by an employee, if the injuries 
were sustained while the latter was en- 
gaged in an employment of a casual na- 


ture, even though such employment was 
hazardous within the meaning of the act. 
Miller v. Granite County Power Co., 66 M 
368, 372 et seq., 213 P 604. 

Employment is not “casual,’’ within the 
meaning of the Workmen’s Compensation 
Act, this section and sections 92-411 and 
92-436, in the sense that injuries sustained 
during the course of such employment are 
not compensable, if the employment was 
in the usual course of trade or business of 
the employer. Industrial Accident Board 
v. Brown Bros. Lumber Co., 88 M 375, 
380, 292 P 902. 
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Injury in Course of Employment 


An injury is received in the course of 
employment when it occurs while the work- 
man is doing the duty which he is em- 
ployed to perform, though the employment 
be but temporary or casual. Industrial 
Accident Board v. Brown Bros. Lumber 
Co., 88 M 375, 380, 292 P 902. 

A truck driver was directed by his em- 
ployer to deliver a load of cement in a 
neighboring town; on his return the truck 
became mired in a mudhole from which, 
without help, he was unable to extricate 
it; he so informed the employer by phone, 
who advised him that the truck was need- 
ed in his business and to procure help. 
The person procured to assist him was in- 
jured in an attempt to extricate the truck. 
Under the circumstances the helper was 
employed to work for the truck driver’s 
employer in the course of the latter’s 
business. The fact that the helper’s em- 
ployment was but temporary or casual was 
of no importance, and the injury sustained 
by the helper was compensable under the 
provisions of the Workmen’s Compensa- 
tion Act. Industrial Accident Board v. 
Brown Bros. Lumber Co., 88 M 375, 380, 
292 P 902. 


Nature of Work 


The right to claim the exclusion con- 
tained in this section does not depend 
upon the nature of the particular task the 
employee is performing at the time he is 
injured. Allen v. Smeding, 138 M 367, 357 
P 2d 13, 16. 
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Person Engaged in More Than One Busi- 
ness 


Where a dentist also operated for gain 
a large apartment house, in the course of 
an addition to which plaintiff employee 
was injured, the former’s contention, in 
an action for damages, that the latter’s 
employment was “casual,” i. e., not in the 
usual course of trade, business or pro- 
fession of defendant, and that therefore 
the provision of section 92-201 (Work- 
men’s Compensation Act), making unavail- 
able certain defenses to an employer, did 
not apply to him (this section), was with- 
out merit, since a person may be engaged 
in more than one business, trade or pro- 
fession; the building of the addition to the 
apartment house having been in further- 
ance of defendant’s apartment house busi- 
ness, plaintiff’s employment was in the 
usual course of that business. Nelson v. 
Stukey, 89 M 277, 285, 300 P 287, 78 ALR 
483, 


Collateral References 


Employee within provisions applicable 
to “operation of railroads.” 7 ALR 1160. 

Application of act to employees engaged 
in farming. 7 ALR 1296; 13 ALR 955; 
35 ALR 208; 43 ALR 954; 107 ALR 977 
and 140 ALR 399. 

What is casual employment? 33 ALR 
1452; 60 ALR 1195 and 107 ALR 934. 

Workmen’s Compensation Act as appli- 
cable to motor carriers and their employees 
engaged in interstate commerce. 148 ALR 
873. 


(2838) Employers not liable for death or injury other than 


herein defined—employees who elect not to come under law. Any employer 
who elects to pay compensation as provided in this act shall not be subject 
to the provisions of section 92-201, nor shall such employer be subject to any 
other liability whatsoever for the death of or personal injury to any em- 
ployee except as in this act provided; and, except as specifically provided in 
this act, all causes of action, actions at law, suits in equity, and proceedings 
whatever, and all statutory and common-law rights and remedies for and 
on account of such death of, or personal injury to, any such employee are 
hereby abolished; provided, that section 92-201 shall not apply to actions 
brought by an employee who has elected not to come under this act, or 
by his representatives, for damages for personal injuries or death, against 
an employer who has elected to come under this act. 


History: En. Sec. 3, Ch. 96, L. 1915; 
re-en. Sec. 2838, R. C. M. 1921. 


Applicable. although Minor Unlawfully 
Employed 

Where a 13-year-old girl, unlawfully em- 
ployed under section 10-201 as operator of 
a passenger elevator, was killed in the 
performance of her duties, and had failed 
to serve upon the employer a written no- 
tice of her election not to be bound by 


Workmen’s Compensation Act under this 
section, and section 92-204, she being an 
“employee” under section 92-411 expressly 
including minors “whether lawfully or un- 
lawfully employed,” her insured employer 
was immune from common-law or statu- 
tory suits for damages brought by her 
mother as administratrix. Tarrant v. Hel- 
ena Bldg. & Realty Co., 116 M 319, 322, 
156 P 2d 168. 
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Exclusive Remedy 


The compensation act of this state, in 
so far as it provides compensation to an 
injured employee for injuries received 
from an accident growing out of and in 
the course of his employment, is exclusive 
of all other remedies. Wirta v. North 
Butte Min. Co., 64 M 279, 287, 210 P 332, 
30 ALR 964. See also Bruce v. McAdoo, 
65 M 275, 287, 211 P 772. 

A city street cleaner sustained injuries 
while engaged in the usual course of his 
employment by being run over by an auto- 
mobile prior to the enactment of chapter 
138, Laws 1933 (92-204, 92-205), granting 
an employee protected by the Workmen’s 
Compensation Act a right of action against 
a third person through whose negligence he 
was injured. The remedy afforded the in- 
jured employee under this section and sec- 
tion 92-204, prior to 1933 amendment, was 
exclusive, plaintiff’s common-law right to 
sue such third person having been abol- 
ished. (Mr. Justice Angstman, dissenting.) 
Clark v. Olson, 96 M 417, 426, 31 P 2d 
283, explained in 101 M 234, 240, 53 P 2d 
455, distinguished in 110 M 82, 87, 100 P 
2d 75, 120 M 231, 236, 181 P 2d 792, and 
104 F 2d 517, 519. 

An employee, who was injured as the 
result of an assault by a coemployee, re- 
ceived an injury within the meaning of 
the Workmen’s Compensation Act and his 
remedy was exclusive under the act. This 
prohibited a common-law action by him 
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against his employer for assault and bat- 
tery. McGrew v. Consolidated Freight- 
ways, Inc., 141 M 324, 377 P 2d 350, 352. 


Minors Required to Give Notice—Ca- 
pacity to Contract Immaterial 


Section 92-411 defining the term “em- 
ployee” to include “minors, whether law- 
fully or unlawfully employed” dispenses 
with the necessity of a valid contract of 
employment, making wholly immaterial the 
age or competency of the minor and the 
capacity of the minor to contract, as well 
as the lawfulness of the object or of the 
employment, rendering employers insured 
under the act immunity from common-law 
or statutory suits for damages, even where 
injury or death results to such minor when 
rendering service or labor in violation of 
section 10-201, the Child Labor Law. Tar- 
rant v. Helena Bldg. & Realty Co., 116 M 
319, 323, 156 P 2d 168. 


References 


Miller v. Granite County Power Co., 66 
M 368, 373, 213 P 604; Chancellor v. Hines 
Motor Supply Co., 104 M 603, 609, 69 P 
2d 764; Profitt v. J. G. Watts Constr. Co., 
140 M 265, 370 P 2d 878, 882; Summer v. 
Victor Chemical Works, 298 F 2d 66, 69. 


Collateral References 


Employee’s right to elect between com- 
pensation act and action at law against 
employer. 117 ALR 515. 


(2839) Election of employer and employee to come under act— 


action against third party causing injury. Where both the employer and 
employee have elected to come under this act, the provisions of this act 
shall be exclusive, and such election shall be held to be a surrender by such 
employer and such employee, as between themselves, of their right to any 
other method, form or kind of compensation, or determination thereof, or 
to any other compensation, or kind of determination thereof, or cause of 
action, action at law, suit in equity, or statutory or common-law right or 
remedy, or proceeding whatever, for or on account of any personal injury 
to or death of such employee, except as such rights may be hereinafter 
specifically granted; and such election shall bind the employee himself, and 
in case of death shall bind his personal representative, and all persons 
having any right or claim to compensation for his injury or death, as well 
as the employer, and those conducting his business during liquidation, bank- 
ruptey or insolvency. Provided, that whenever such employee shall receive 
an injury while performing the duties of his employment and such injury 
or injuries, so received by such employee, are caused by the act or omission 
of some persons or corporations other than his employer, then such em- 
ployee, or in case of his death his heirs or personal representatives, shall, 
in addition to the right to receive compensation under the Workmen’s 
Compensation Act, have a right to prosecute any cause of action he may 
have for damages against such persons or corporations, causing such injury. 
In the event said employee shall prosecute an action for damages for or on 
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account of such injuries so received, he shall not be deprived of his right to 
recelve compensation but such compensation shall be received by him in 
addition to and independent of his right to bring action for such damages, 
provided, that in the event said employee, or in case of his death, his 
personal representative, shall bring such action, then the employer or insur- 
ance carrier paying such compensation shall be subrogated only to the 
extent of either one-half (14) of the gross amount paid at time of bringing 
action and the amount eventually to be awarded to such employee as 
compensation under the workmen’s compensation law, or one-half (14) of 
the amount recovered and paid to such employee in settlement of, or by 
Judgment in said action, whichever is the lesser amount. All expense of 
prosecuting such action shall be borne by the employee, or if the employee 
shall fail to bring such action or make settlement of his cause of action 
within six (6) months from the time such injury is received, the employer 
or insurance carrier who pays such compensation may thereafter bring 
such action and thus become entitled to all of the amount received from 
the prosecution of such action up to the amount paid the employee under 
the Workmen’s Compensation Act, and all over that amount shall be paid 
to the employee. In the event that the amount of compensation payable 
under this act shall not have been fully determined at the time such em- 
ployee shall receive settlement of his action, prosecuted as aforesaid, then the 
industrial accident board shall determine what proportion of such settle- 
ment the insurance carrier would be entitled to receive under its right 
of subrogation and such finding of the board shall be conclusive. Such 
employer or insurance carrier shall have a lien on such cause of action for 
one-half (14) of the amount paid to such employee as compensation under 
the Workmen’s Compensation Act or one-half (44) of the amount recovered 
and paid to such employee in settlement of, or by judgment in said action, 
whichever is the lesser amount, which shall be a first lien thereon. 


History: En. Sec. 3, Ch. 96, L. 1915; 
re-en. Sec. 2839, R. C. M. 1921; amd. Sec. 
1, Ch. 138, L. 1933; amd. Sec. 1, Ch. 230, 
L. 1943; amd. Sec. 2, Ch. 235, L. 1947. 


Attorneys’ Fees 


The term “expense” as used in this sec- 
tion does not ordinarily include attorneys’ 
fees. The provision that an injured em- 
ployee prosecuting an action shall bear 
all expense incident thereto, does not 
mean that the legislature thereby intended 
to amend section 93-2120, giving attorneys 
a first lien on the proceeds of settlement 
in the hands of whomsoever such pro- 
ceeds may come. Where an attorney is 
employed on a contingent fee of one-half 
of the amount recovered, subrogation ap- 
plies only to the amount actually paid on 
claimant’s half, and not to the attorney’s 
share. Hardware Mutual Casualty Co. v. 
Butler, 116 M 73, 80, 86, 148 P 2d 563. 


Death of Employee—Right of Widow to 
Sue Tort-feasor for Negligence 


Under this section, and sections 93-2810 
and 93-2824, the widow of an employee 


insured under plan No. 3 of the Work- 
men’s Compensation Act and killed in the 
performance of his duties, after being 
awarded compensation under the facts 
stated, had the right, as heir and admin- 
istratrix, to bring a negligence action 
against the driver of the car which killed 
her husband and employ an attorney to 
conduct the case, the latter being given 
a first lien upon his client’s cause of 
action by section 93-2120, which cannot 
be affected by any settlement between 
the parties before or after judgment. 
Hardware Mutual Casualty Co. v. Butler, 
116 M 73, 80, 148 P 2d 563. : 


Exclusive Remedy 


When an employee has elected to be- 
come subject to the provisions of the 
Workmen’s Compensation Act, neither he 
nor his personal representatives in case of 
the former’s death may thereafter prose- 
eute an action for damages against the 
employer for an injury suffered by him 
during the course of his employment. Shea 
v. North-Butte Min. Co., 55 M 522, 532, 
179 P 499, distinguished in 117 M 215, 
218, 157 P 2d 479. 
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The Workmen’s Compensation Act, in so 
far as it provides compensation to an in- 
jured employee for injuries received from 
an accident growing out of and in the 
course of his employment, is exclusive of 
all other remedies. Wirta v. North Butte 
Min. Co., 64 M 279, 285, 210 P 332, 30 
ALR 964. 

Where coemployee assaulted employee, 
the injury arose under the Workmen’s 
Compensation Act and the remedy of the 
injured employee was exclusive under the 
act, so far as the employer was concerned, 
so that the employee could not maintain 
common-law action for assault and battery 
against his employer. MeGrew v. Con- 
solidated Freightways, Inc., 141 M 324, 
377 P 2d 350, 352. 


Injecting Matter of MInsurance—Rule 
Held Not Violated, in Action against 
Third Party 


Alleged misconduct of plaintiff’s coun- 
sel in opening statement advising jury 
that under the law one-half of the award 
to plaintiff under the Workmen’s Com- 
pensation Act would have to be returned 
to the state in case plaintiff recovered 
judgment, did not offend against the rule 
forbidding reference to the matter of in- 
surance in damage cases, especially in 
view of the facts that counsel did not 
request a ruling nor assign as error that 
the verdict was excessive. Koppang v. 
Sevier, 106 M 79, 90, 75 P 2d 790. 


Injury Outside of Regular Employment 


Where telephone company employed tax- 
icab company to transport daily employees 
to and from military fort where em- 
ployees were working, switchboard op- 
erator who was injured through negligence 
of taxicab driver was entitled to main- 
tain action for damages against taxicab 
company though both telephone company 
and its employees were subject to Work- 
men’s Compensation Act since the cause 
of injury had no direct connection with 
regular employment and did not arise out 
of or necessarily follow as an incident 
thereof. Hoffman v. Johnston, 120 M 231, 
181 P 2d 792, 794. 


Negligence of Employer in Selecting 
First-aid Attendant 


In action by employee against mining 
company to recover damages for personal 
injuries caused by negligent treatment of 
plaintiff’s injured eye by the company’s 
first-aid attendant resulting in loss of 
sight of the eye, the company’s contention 
that plaintiff was barred from maintain- 
ing the action by the provisions of the 
Workmen’s Compensation Act, was not 
sustainable, the injury flowing from the 
unskillful treatment of the eye, not hav- 
ing arisen out of and in the course of 
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plaintiff’s employment, but from the com- 
pany’s negligence in selecting a first-aid 
attendant. Vesel v. Jardine Min. Co., 110 
M 82, 99, 100 P 2d 75, 127 ALR 1093. 


Recovery against Independent Tort- 
feasor 


Under this section the widow of a 
highway flagman who was struck by a 
passing automobile while in the discharge 
of his duties, was entitled to maintain an 
action against the driver of the car not 
subject to the provisions of the act, and 
the action was not barred by the fact 
that plaintiff had received compensation 
for the death of her decedent as provided 
therein. Koppang v. Sevier, 101 M 234, 
245, 53 P 2d 455, distinguished in 104 F 
2d 517, 519. 


Right to Sue Third Party 


Where a city employee was heating a 
metal hose using gasoline and where the 
ean of gasoline caught fire and the city 
employee threw it accidentally on to an 
asphalt contractor’s truck driver who had 
just delivered some asphalt to the city’s re- 
pairmen, the injured truck driver, though 
receiving compensation, could sue the city 
as a third party within the compensation 
act, though both city and contractor were 
insured under plan three. Sullivan v. City 
of Butte, 117 M 215, 218, 157 P 2d 479. 


Silence Presumes Election to Be Bound 


The silence of an employee, when given 
an opportunity to elect whether he will 
be bound or not bound by the provisions 
of the workmen’s compensation law, estab- 
lishes a presumption that he elects to be- 
come subject to it. Shea v. North-Butte 
Min. Co., 55 M 522, 536, 179 P 499, dis- 
tinguished in 117 M 215, 218, 157 P 2d. 
479. 


Subrogation—Amount 


The provision that the employer or in- 
surance carrier paying the compensation 
shall be subrogated to one-half gross com- 
pensation paid to and received by claim- 
ant means the sum actually paid and re- 
ceived, and not what is to be paid in 
weekly installments during a course of 
years. Where a widow employed an at- 
torney on a contingent fee of one-half the 
amount recovered, the right of subroga- 
tion of the industrial accident board ap- 
plied only to the widow’s one-half share, 
and not to the attorney’s right to his 
share of the settlement. Hardware Mu- 
tual Casualty Co. v. Butler, 116 M 73, 
80, 86, 148 P 2d 563. 


Subrogation—Creature of Equity 


Subrogation is the creature of equity 
and will not be permitted where it will 
work injustice to the rights of those hav- 
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ing equal or superior equities, or where it 
will operate to defeat a legal right. The 
doctrine requires that the person seeking 
benefits must have paid a debt due to a 
third person in full, before he can be 
substituted to that person’s rights; it is 
not a liability to pay but an actual pay- 
ment to the creditor which raises the 
equitable right to subrogation; this is the 
general rule. Hardware Mutual Casualty 
Co. v. Butler, 116 M 73, 82, 148 P 2d 563. 


Subrogation—When Applies 


Where employee, who was permanently 
injured while on depot premises in con- 
nection with his employer’s business, 
brought suit for damages against the rail- 
road company, insurance company had 
right of subrogation by reason of pay- 
ments made to plaintiff under Montana 
Workmen’s Compensation Act, section 92- 
101 et seq. Great Northern Ry. Co. v. 
United States, 187 F Supp 690, 697. 


References 


Miller v. Granite County Power Co., 66 
M 368, 373, 213 P 604; Nicholson v. 
Roundup Coal Min. Co., 79 M 358, 375, 
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257 P 270; Clark v. Olson, 96 M 417, 425, 
31 P 2d 283; Tarrant v. Helena Bldg. & 
Realty Co., 116 M 319, 324, 156 P 2d 168; 
Profitt v. J. G. Watts Constr. Co., 140 M 
265, 370 P 2a 878, 882. 


Collateral References 


Workmen’s Compensation€>2084 et seq., 
2103 et seq., 2142 et seq. 
101 CJS. Workmen’s 


Compensation 
§§ 918-935, 964-982, 990. 


Claim against employer as tort-feasor as 
bar to claim against him as employer, or 
vice versa. 98 ALR 416. 

Taking out insurance covering employ- 
ees not within act as election to accept 
act. 103 ALR 1523. 

Liability for injury by willful miseon- 
duct of third person. 112 ALR 1268. 

What amounts to election by employer 
as to whom act is not mandatory. 136 
ALR 899. 

What amounts to withdrawal of termi- 
nation of election by employer to come 
within Workmen’s Compensation Act. 145 
ALR 921. 


DECISIONS UNDER FORMER LAW 


Accepting Payment from Employer 

One employed as foreman by corpora- 
tion performing pumping and other serv- 
ices for railway company, which owned 
and had possession of gasoline pump 
house and equipment therein, could not 
maintain action against latter company 
for injuries sustained in 1937 as result of 
fall when he stepped into water-filled hole 
in pump house floor near pump after ac- 
cepting compensation from employer under 
Workmen’s Compensation Act, as cause 
of injuries was directly connected with 
and necessarily followed as incident of his 
regular employment. Sullivan v. Northern 
Pacific Ry. Co., 104 F 2d 517, 520, affirm- 
ing 24 F Supp 822. 


Defective Brake on Railroad Car 


Where plaintiff’s intestate, an employee 
at a coal mine tipple, was killed on the 
premises of his employer, while assisting 
to move a boxear on a spur track leading 
to the tipple for the purpose of loading, 
the accident having been eaused by the 
sudden stopping of the car due to a brake 
shoe becoming loose and falling on the 
track in front of the moving car and his 
widow claimed and was paid compensation 
for his death under the provisions of the 
Workmen’s Compensation Act, his admin- 
istrator could not bring an action under 
this section, prior to 1933 amendment, 
against the director-general of railroads 
to recover damages for negligence in 
furnishing the coal company a defective 
ear. Prior to amendment of 1933, the 


action did not lie, the provisions of the 
compensation act with relation to com- 
pensation being exclusive of any other 
remedy, except where the injury was 
caused by the negligence of a third person 
away from the plant of the employer, in 
which case alone the employee or his 
beneficiaries in case of death are given 
the right of election whether to take 
under the act or seek damages from such 
third person. Bruce v. MeAdoo, 65 M 275, 
287, 211 P 722, distinguished in 120 M 
231, 236, 181 P 2d 792. 

Where a coal mining company and its 
employees had elected to operate under 
plan No. 3 of the Workmen’s Compensa- 
tion Act, and plaintiff employee received 
injuries in the course of his employment 
at the company’s plant because of a de- 
fective brake on a car furnished his em- 
ployer by defendant railroad company, the 
remedy afforded him by the provisions of 
the compensation act, prior to 1933 amend- 
ment, was exclusive, depriving him of the 
right to maintain action for damages 
against the railroad company for its 
negligent failure to have the car equipped 
with a reasonably safe appliance. Black 
v. Northern Pacific Ry. Co., 66 M 538, 549, 
214 P 82, distinguished in 120 M 231, 236, 
I8l) Pb. 2d W703. 


Recovery Twice for Same Injury 


Claimant was injured in 1930 while 
away from her place of employment, 
through the fault of a third person, after 
her right of action against the tort- 
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feasor had been taken away by ch. 121, 
Laws 1925, making her recovery under the 
act exclusive. An insurance company vol- 
untarily discharged its obligation to claim- 
ant for the injuries sustained. Contention 
that claimant could not recover twice for 
the same injury was without merit since 
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suffering, and the compensation under the 
act is but remotely connected with the 
damage suffered (being a wage obligation 
thrust upon the employer), payment re- 
ceived was no bar to taking under the 
act. Chisholm v. Vocational School for 
Girls, 103 M 503, 510, 64 P 2d 838. 


the act makes no allowance for pain and 


92-205. (2839.1) Defenses available. In any such action brought by an 
employee, all defenses that would be available to defendant but for the 
Workmen’s Compensation Act shall be available as defenses in such action. 


History: En. Sec. 2, Ch. 138, L. 1933. References 


Clark v. Olson, 96 M 417, 433, 31 P 2a 
283. 


92-206. (2840) Compensation plan No. 3 exclusive, etc., when a public 
corporation is the employer—duty of governing body of corporations. 
Where a public corporation is the employer, or any contractor engaged in 
the performance of contract work for such public corporation, the terms, 
conditions, and provisions of compensation plan No. 3 shall be exclusive, 
compulsory, and obligatory upon both employer and employee. Any sums 
necessary to be paid under the provisions of this act by any public corpo- 
ration shall be considered to be ordinary and necessary expense of such 
corporation, and the governing body of such public corporation shall make 
appropriation of and pay such sums, into the accident or administration 
fund, as the case may be, at the time and in the manner provided for in this 
act, notwithstanding that such governing body may have failed to antici- 
pate such ordinary and necessary expense in any budget, estimate of ex- 
penses, appropriations, ordinances, or otherwise. Whenever any contractor 
engaged in the performance of contract work for any public corporation is 
the employer, such public corporation upon final settlement with the con- 
tractor shall deduct for the benefit of the industrial accident fund the 
amount of all premium assessments necessary to be paid by such contract 
under the provisions of this act. Whenever any public corporation neglects 
or refuses to file with the industrial accident board monthly payroll report 
of its employees, the board is hereby authorized and empowered to levy an 
arbitrary assessment upon such public corporation in an amount of twenty- 
five dollars for each such assessment, which assessments shall be collected 
in the manner provided in this act for the collection of assessments. 


History: En. Sec. 3, Ch. 96, L. 1915; 
amd. Sec. 1, Ch. 100, L. 1919; amd. Sec. 1, 
Ch. 196, L. 1921; re-en. Sec. 2840, R. C. M. 
1921. 


Exclusive as to Cities 


Compensation plan No. 3 is, as to a 
city, exclusive, compulsory, and obligatory 
upon both employer and employee. City 
of Butte v. Industrial Accident Board, 52 
M 75,477,100. F130) 

As to a private employer, such as a 
contractor, and his truck driver, the Work- 
men’s Compensation Act is contractual in 
character and became binding on them at 
their election but not otherwise, but, as 


to the city and its employees, the act is 
exclusive, compulsory and obligatory. Sul- 
livan v. City of Butte, 117 M 215, 218, 157 
P 2d 479. 


National Forest Service Not a Public 
Corporation 


The national forest service is not a pub- 
lic corporation within the meaning of the 
Workmen’s Compensation Act and is not 
covered by this section, providing that 
where a publie corporation is the em- 
ployer, or any contractor doing contract 
work for such corporation, the provisions 
of compensation plan No. 3 shall be ex- 
elusive and compulsory upon employer 
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and employee. State ex rel. Loney v. 
Industrial Accident Board, 87 M 191, 194, 
286 P 408. 


Collateral References 


Municipal corporation as employer with- 
in Workmen’s Compensation Act. 54 ALR 
788. 

Compensation for injury to employee of 
municipal corporation. 83 ALR 1018. 


References 


Lewis and Clark County v. Industrial 
Aecident Board, 52 M 6, 7, 155 P 268; 
Clark v. Olson, 96 M 417, 424, 31 P 2d 
283; Aleksich v. Industrial Accident Fund, 
116. M 127, 131, 151 P 2d 1016. 


92-207. (2841) Employers engaged in hazardous industries—election. 
Every employer engaged in the industries, works, occupations, or employ- 
ments in this act specified as “hazardous,” shall, on or before the first day 
of July, 1947, if such employer be then engaged in such hazardous industry, 
work, occupation, or employment, or, if such employer be not so engaged 
on said date, shall, before entering upon such hazardous work, occupation, 
or employment, elect or choose which of the plans mentioned in this act he 
or it will be bound by. Such election shall be in the form prescribed by the 
board, and shall state whether such employer shall be bound by compensation 
plan number one, or compensation plan number two, or compensation plan 
number three, and a notice of such election, with the nature thereof shall be 
posted in a conspicuous place in the place of business of suck employer, and 
a copy of such notice, together with an affidavit of such posting shall be 
filed with the board. 

Provided any employer engaged in the business of coal mining, or the 
employees of an employer so engaged, shall be compelled to be bound by one 
of the compensation plans provided by this act. 

After having once elected or chosen to be bound by one of the plans 
provided in this act, such employer shall be bound by such election, except 
as hereinafter provided, for said first fiscal year and each succeeding fiscal 
year, provided, however, that such employer may at any time upon thirty 
(30) days’ written notice to the insurer or the board, as the case may be, 
elect to be bound by a different compensation plan than one by which he is 
then governed, provided there is no gap in the coverage. Such election must 
be made in the manner provided for in reference to the first election of such 
employer under this act. If any employer engaged in the industry, work, 
occupation or employment in this act specified as hazardous shall fail to 
make said election, in the time and in the manner herein prescribed, he shall 
be guilty of a misdemeanor, and punishable by a fine of not less than one 
hundred dollars ($100.00) nor more than six hundred dollars ($600.00) or 
imprisonment in the county jail for a period not to exceed six (6) months 
or by both such fine and imprisonment. A failure to provide compensation 
for each employee shall be deemed a separate offense for the purposes of 
this act. 


History: En. Sec. 3, Ch. 96, L. 1915; date of accident, the board had a duty to 


re-en. Sec. 2841, R. C. M. 1921; amd. Sec. 
1, Ch. 119, L. 1939; amd. Sec. 1, Ch. 135, 
L. 1941; amd. Sec. 3, Ch. 235, L. 1947. 


Duty of Board to Advise Employee 


Where the industrial accident board re- 
ceived an accident notice from the em- 
ployer and a written inquiry from the coal 
mining employee within a year from the 


notify the employee as to the require- 
ments for the timely filing of his claim. 
Yurkoviech v. Industrial Accident Board, 
132 M 77, 314 P 2d 866, 871. 


References 

City of Butte v. Industrial Accident 
Board, 52 M 75, 76, 156 P 130; Shea v. 
North-Butte Min. Co., 55 M 522, 530, 179 
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Collateral References 


Workmen’s CompensationG393 et seq. 
99 C.J.S. Workmen’s Compensation § 120 
et seq. 


P 499; Bruce v. MeAdoo, 65 M 275, 211 
P 772; Aleksich v. Industrial Accident 
Pung, 160M 127, . 157... lo) whe U1 Gs 
State ex rel. Morgan v. Industrial Acci- 


dent Board, 130 M 272, 300 P 2d 954, 958. aie. ne 
Who are within provisions of act as 


to hazardous occupation. 83 ALR 1018. 


92-208. (2842) Employees bound by act—election. Every employee 
whose employer is bound by the provisions of this act shall become subject 
to and be bound by the provisions of that plan of compensation which 
shall have been adopted by his employer except officers of private corpora- 
tions may elect not to be bound as employees under the act by a written 
notice in the form provided by the board, served in the following manner: 


1. If the employer has elected to be bound by the provisions of com- 
pensation plan No. 1, by delivering said notice to the board of directors 
of the employer. 


2. If the employer has elected to be bound by the provisions of com- 
pensation plan No. 2, by delivering said notice to the board of directors of 
the employer or the insurer. 


3. If the employer has elected to be bound or is bound by the pro- 
visions of compensation plan No. 3, by delivering said notice to the indus- 
trial accident board. 

History: En. Sec. 3, Ch. 96, L. 1915; 


re-en. Sec. 2842, R. C. M. 1921; amd. Sec. 
1, Ch, 95, L. 1963. 


Tarrant v. Helena Bldg. & Realty Co., 116 
M 319, 324, 156 P 2d 168; State ex rel. 
Morgan v. Industrial Accident Board, 130 
M 272, 300 P 2d 954, 959. 
References 

City of Butte v. Industrial Accident 
Board, 52 M 75, 80, 156 P 130; Shea v. 
North-Butte Min. Co., 55 M 522, 530, 179 
P 499; Aleksich v. Industrial Accident 
Fund, 1165M 2720151. lo lars colo: 


Collateral References 


Workmen’s Compensation@=399 et seq. 
99 C.J.S. Workmen’s Compensation § 125 
et seq. 


92-209. (2844) Employer shall make election before being bound—em- 
ployee presumed to have elected. It is the intention of this act that any 
employer engaged in hazardous occupations as defined herein shall, before 
being bound by either of the compensation plans herein provided, elect to 
be so bound thereby, and that the employee shall be presumed to have 
elected to be subject to and bound by the provisions of the particular plan 
which may have been adopted by his employer, unless such employee shall 
affirmatively elect not to be bound by this act, as provided in section 
92-208. Provided, that an employer, after having been bound by one or 
the other of the three plans, may be canceled as an employer under the 
act, when such employer actually ceases operating and files a signed state- 
ment to that effect with the board. Upon such filing the board may return 
the deposit of said employer if all premiums are paid. 


History: En. Sec. 3, Ch. 96, L. 1915; 
re-en. Sec. 2844, R. C. M. 1921; amd. Sec. 
4, Ch. 235, L. 1947; amd. Sec. 2, Ch. 95, L. 
1963. 


Enrollment under Act 


Where after a corporation has enrolled 
under the Workmen’s Compensation Act, 


a suecessor takes over its business, it is 
the duty of the industrial accident board 
to determine whether the latter is prop- 
erly enrolled, and if not, to see to it that 
notices displayed in its place of business 
that it is so enrolled are removed there- 
from. Miller v. Aetna Life Ins. Co., 101 
M 212, 219, 53 P 2d 704. 
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References North-Butte Min. Co., 55 M 522, 530, 179 
City of Butte v. Industrial Accident P 499; Miller v. Granite County Power 
Board, 52 M 75, 76, 156 P 130; Shea v. C0., 66 M 368, 373, 213 P 604. 


92-210. (2845) Election at any time. Any employee who has elected 
not to be bound by the provisions of this act in the manner herein provided 
may revoke such election and elect to come thereunder at any time. Any 
employer who has failed to elect to be bound by either one or the other of 
the compensation plans herein mentioned, may, at any time during any 
fiscal year, elect to be bound thereby, which said election shall be made as 
hereinbefore provided ; but whenever any employer or employee shall have 
elected to come under the provisions hereof, such election, when it shall 
have been made, shall bind such employer and employee for the rest of the 
then fiscal year. 

History: En. Sec. 3, Ch. 96, L. 1915; Collateral References 
re-en. Sec, 2845, R. C. M. 1921. Workmen’s Compensation€G—405. 
afarences 99 C.J.S. Workmen’s Compensation § 127. 


Shea v. North-Butte Min. Co., 55 M 
522, 530, 179 P 499. 


92-211. (2846) Compensation when employer has not elected. No com- 
pensation shall be paid to any employee, whether such employee has elected 
to come under this act or not, where his employer has failed to elect, and 
has failed to come under one or the other of the compensation plans herein 


provided. 
History: En. Sec. 3, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2846, R. C. M. 1921. Workmen’s Compensation€G=394, 406. 


99 C.J.S. Workmen’s Compensation 
§§ 121, 125, 128. 


CHAPTER 3 
HAZARDOUS OCCUPATIONS TO WHICH ACT APPLIES 


Section 92-301. Act applies to all inherently hazardous occupations as enumerated. 
92-302. Construction work. 
92-303. Operation and repair work. 
92-304. Factories using power-driven machinery. 
92-305. Miscellaneous work. 
92-306. Hazardous occupations not enumerated or hereafter arising. 


92-301. (2847) Act applies to all inherently hazardous occupations as 
enumerated. This act is intended to apply to all inherently hazardous works 
and occupations within this state, and it is the intention to embrace all 
thereof in the four following sections, and the works and occupations 
enumerated in said sections are hereby declared to be hazardous, and any 
employer having any workmen engaged in any of the hazardous works or 
occupations herein listed shall be considered as an employer engaged in 
hazardous works and occupations as to all his employees. 


History: En. Sec. 4, Ch. 96, L. 1915; “to all inherently hazardous works and 
amd. Sec. 2, Ch. 100, L. 1919; re-en. Sec. occupations within this state” do not nec- 


2847, R. C. M. 1921. essarily exclude its operation beyond the 
: limits of the state where the employee 
Accidents Occurring outside of State meets with an accidental injury, while 


The provisions of this section that the furthering his employer’s business local- 
Workmen’s Compensation Act shall apply ized in Montana, after passing over the 
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state line. State ex rel. Loney v. Indus- 
trial Accident Board, 87 M 191, 197, 286 
P 408. 

Where employer and employee are resi- 


dents of Montana, and such relationship | 


arose in Montana but the employee is in- 
jured while working outside of the state, 
the Montana act would be applicable and 
the industrial accident board would have 
jurisdiction. State ex rel. Morgan v. In- 
dustrial Accident Board, 130 M 272, 300 P 
2d 954. (Dissenting opinion, 130 M 272, 
300 P 2d 954, 963.) 

A widow can receive compensation un- 
der the Workmen’s Compensation Act of 
Montana for the death of her husband 
which occurred in Idaho where the family 
(deceased employee, widow and children) 
were residents of Montana; deceased was 
working for a Montana concern; the con- 
tract of employment was made in Mon- 
tana, which required duties in Montana 
and Idaho; and Montana was the state 
which would provide for the support of 
the widow and children of such de- 
ceased employee should they become pub- 
lic charges. Biggs v. Theis, 140 M 147, 
369 P 2d 32, 36. 


Employees of Concern Covered by Act 


Where an employer has any of his work- 
men covered by the protection afforded by 
the Workmen’s Compensation Act, all his 
employees will be held to come within its 
provisions. Williams v. Brownfield-Canty 
Co., 95 M 364, 371, 26 P 2d 980. 


Question of Law 


The question as to what persons or acci- 
dents come within the provisions of the 


WORKMEN’S COMPENSATION ACT 


Workmen’s Compensation Act is one of 
law rather than one of fact. Page v. New 
York Realty Co., 59 M 305, 310 et seq., 
196 P 871. 


Repair of Highways by County Commis- 
sioners 

Since the duties of a member of the 
board of county commissioners incident 
to the inspection and the making of re- 
pairs of highways are not of an inherently 
hazardous character, do not fall within 
any of those occupations enumerated in 
the Workmen’s Compensation Act and are 
not of the same general character as those 
mentioned therein, compensation for the 
death of such an officer in an automobile 
accident on his return from a road in- 
spection tour was properly disallowed. 
Moore v. Industrial Accident Fund, 80 M 
136, 138, 259 P 828. 


References 


Bruce v. McAdoo, 65 M 275, 289, 211 P 
772; Miller v. Granite County Power Co., 
66 M 368, 373, 213 P 604; Tarrant v. 
Helena Building & Realty Co., 116 M 
319, 322, 156 P 2d 168. 


Collateral References 


Workmen’s Compensation€—101 et seq. 
99 C.J.S. Workmen’s Compensation § 27 
et seq. 


When limitation period begins to run 
against claim under Workmen’s Compensa- 
tion or Occupational Diseases Act for con- 
tracting of disease. 11 ALR 2d 297. 


DECISIONS UNDER FORMER LAW 


Elevator Operator 


The operation of an electric passenger 
elevator is not a hazardous employment 
within the provisions of the Workmen’s 
Compensation Act. Page v. New York 
Realty Co., 59 M 305, 310 et seq., 196 P 
871. 


Policeman Not Included 


The Workmen’s Compensation Act, prior 
to the amendment of section 92-305 by 
Laws 1945, ch. 88, applied to paid public 
officers only when their duties required 


92-302. 


the performance of occupations enumer- 
ated in the act as inherently hazardous, 
or, under section 92-306 by the doctrine 
of ejusdem generis, of occupations of the 
same kind as those enumerated. Since 
the occupation of policeman or that of 
peace officers was not by the act desig- 
nated as inherently hazardous and no 
other occupations similar to theirs were 
therein enumerated as inherently hazard- 
ous, no cause for relief existed. Aleksich 
v. Industrial Accident Fund, 116 M 127, 
140, 151 P 2d 1016. 


(2848) Construction work. Tunnels, bridges, trestles; sub- 


aqueous works, ditches, and canals (other than irrigation without blasting), 
dock excavations, fire escapes, sewers, house moving, house wrecking, iron 
or steel frame structures or parts of structures, electric light, or power 
plants, or systems, telegraph or telephone systems; pile driving, steam rail- 
roads, steeples, towers, or grain elevators, not metal-framed ; drydocks, with- 
out excavation; jetties, breakwaters, chimneys, marine railways, water- 
works, or water systems; electric railways, cable railways, street railways, 
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with or without rock work or blasting; erecting fireproof doors or shutters; 
steam-heating plants; blasting; tanks, water towers, or windmills, not metal- 
framed; shaft sinking; concrete buildings; freight or passenger elevators; 
fireproofing of buildings; galvanized iron or tin work; gas works or sys- 
tems; marble, stone, or brick work; roadmaking, with or without blasting; 
roof work; safe moving; slate work; plumbing work, inside or outside; 
metal smokestacks or chimneys; excavations not otherwise specified; blast 
furnaces; street or other grading; advertising signs; ornamental work on 
buildings; ship or boat building or rigging, with or without scaffolding ; car- 
penter work not otherwise specified ; installation of steam boilers or engines; 
placing wires in conduits; installing dynamos; putting up belts for ma- 
chinery ; marble, mantel, stone, or tile setting; metal-ceiling work; mill or 
shipwrighting; painting of building or structures; installation of automatic 
sprinklers; concrete laying in floors, foundations, or street paving; asphalt 
laying; covering steampipes or boilers; installation of machinery not 
otherwise specified; drilling wells; installing electrical apparatus or fire- 
alarm apparatus in buildings; house-heating or ventilating systems; glass 
setting; building hothouses; lathing, paper hanging, plastering, wooden- 
stair building. 


History: En. Sec. 4, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2848, R. C. M. 1921. Workmen’s Compensation€-122 et seq. 
’ - ) 
a araranccs ae C.J.S. Workmen’s Compensation §§ 28, 


Aleksich v. Industrial Accident Fund, 
116 M 127, 130, 151 P 2d 1016; Tarrant 
v. Helena Building & Realty Co., 116 M 
319, 322, 156 P 2d 168. 


92-303. (2849) Operation and repair work. (Including repair work) of 
logging, cable, electric, street, steam or other railroads; dredges; interurban 
electric railroads using third-rail systems; electric light and power plants; 
quarries; telegraph systems; stone crushers; blast furnaces; smelters; coal 
mines; gasworks; steamboats; tugs and ferries; mines other than coal; 
steam-heating or power plants; grain elevators; freight elevators and pas- 
senger elevators; laundries; waterworks; paper mills; pulp mills; garbage 
and fertilizer works. 


History: En. Sec, 4, Ch. 96, L. 1915; References 
re-en. Sec. 2849, R. C. M. 1921; amd. Sec. Bruce v. McAdoo, 65 M 275, 289, 211 P 
1, Ch. 117, L. 1925. 772; Aleksich v. Industrial Accident Fund, 


116 M 127, 130, 151 P 2d 1016. 


92-304. (2850) Factories using power-driven machinery. Stamping tin 
metal; bridgework; railroad, car, or locomotive making or repairing ; 
eooperage; logging, with or without machinery; sawmills, shingle mills, 
staves, veneer, box, lath, packing cases, sash, doors, blinds, barrel, keg, pail, 
basket, tub, woodenware or wooden fibre ware, rolling mills; making steam 
shovels or dredges; tanks, water towers, asphalt; building material not 
otherwise specified; fertilizer; cement, stone, with or without machinery; 
kindling wood, masts or spars, with or without machinery ; canneries, metal 
stamping; creosoting works; excelsior; iron; steel; copper, zine, brass, or 
lead articles or wares not otherwise specified; working in wood not other- 
wise specified ; hardware, tile, brick, terra cotta, fire clay, pottery, earthen- 
ware, porcelain ware; peat fuel, briquettes; breweries; bottling works; 
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boiler works; foundries; machine shops not otherwise specified; cordage; 
working in foodstuffs; including oils, fruits, and vegetables; working in 
wool, cloth, leather, paper, broom, brush, rubber, or textiles not otherwise 
specified; making jewelry; making soap, tallow, lard, grease, condensed 


milk; ecreameries; printing, electrotyping, photoengraving, engraving, and 
lithographing ; sugar factories. 


History: En. Sec. 4, Ch. 96, L. 1915; 
re-en. Sec. 2850, R. C. M. 1921. 


References 


Collateral References 


Workmen’s CompensationG-118 et seq. 
99 C.J.S. Workmen’s Compensation §§ 27, 


: ; : 28, 30, 36. 
Aleksich v. Industrial Accident Fund, 


116 M 127, 130, 151 P 2d 1016. 


92-305. (2851) Miscellaneous work. Operating stockyards, with or 
without railroad entry; packing houses; wharf operations; artificial ice and 
refrigerating or cold-storage plants; tanneries; electric systems not other- 
wise specified; theater stage employees, including moving-picture machine 
operators; fireworks manufacturing, powder works; city and town firemen, 
highway patrolmen, police officers and all peace officers; also all public 
officers and their deputies, assistants and employees. 


History: En. Sec. 4, Ch. 96, L. 1915; References 
re-en. Sec. 2851, R. C. M. 1921; amd. Sec. Aleksich v. Industrial Accident Fund, 
1, Ch. 88, L. 1945. 116 M 127, 131, 151 P 2d 1016. 


92-306. (2852) Hazardous occupations not enumerated or hereafter aris- 
ing. If there be or arise any hazardous occupation or work other than here- 
inbefore enumerated, it shall come under this act and its terms, conditions, 
and provisions as fully and completely as if hereinbefore enumerated. The 
enumeration of certain works and occupations as hazardous shall not ex- 
elude from the provisions of this act any other occupation actually hazard- 
ous, whether enumerated or not. All other works and occupations hazardous 
in their nature shall be included within the terms of this act. No employment 
or occupation shall be excluded from the benefits of this act as a hazardous 
occupation because it is not of the same class as other occupations described 
as hazardous in this statute. 


History: En. Sec. 5, Ch. 96, L. 1915; 
re-en. Sec. 2852, R. C. M. 1921; amd. Sec. 
2, Ch. 88, L. 1945. 


character as those enumerated therein, 
under the rule of ejusdem generis. Moore 
v. Industrial Accident Fund, 80 M 136, 


Classification of Employment as Haz- 
ardous Necessary 


This section declaring that if there be 
or arise any hazardous occupation not 
enumerated in the Workmen’s Compensa- 
tion Act, it shall nevertheless come within 
its provisions, has reference only to such 
employments as are of the same general 


138, 259 P 825. 


Collateral References 


Workmen’s CompensationG114 et seq. 
99 C.J.S. Workmen’s Compensation § 27 
et seq. 


Who are within provisions of act as to 
hazardous occupation. 83 ALR 1018. 


DECISIONS UNDER FORMER LAW 


Policeman Not Included 


The Workmen’s Compensation Act, prior 
to the amendment of section 92-305 by 
Laws 1945, ch. 88, applied to paid public 
officers only when their duties required the 
performance of occupations enumerated 
in the act as inherently hazardous, or, 
under section 92-306 by the doctrine of 
ejusdem generis, of occupations of the 


same kind as those enumerated. Since the 
occupation of policeman or that of peace 
officers was not by the act designated as 
inherently hazardous and no other occu- 
pations similar to theirs were therein 
enumerated as inherently hazardous, no 
eause for relief existed. Aleksich v. In- 
dustrial Accident Fund, 116 M 127, 140, 
151 P 2d 1016. 
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CHAPTER 4 


MEANING OF WORDS EMPLOYED IN ACT 


Section 92-401. Meaning of words employed in act. 
92-402. Factories defined. 
92-403. Workshop defined. 
92-404. Mill defined. 
92-405. Mine defined. 
92-406. Quarry defined. 
92-407. Engineering defined. 
92-408. Reasonably safe place to work defined. 
92-409. Reasonably safe tools and appliances defined. 
92-410. Employer defined. 
92-411. Employee and workman defined. 
92-412. Injury to include death. 
92-413. Beneficiary defined. 
92-414. Major dependent defined. 
92-415. Minor dependent defined. 
92-416. Invalid defined. 
92-417. Child defined, to include whom. 
92-418. Injury or injured defined. 
92-419. The singular and plural include both. 
92-420. Masculine ineludes all genders. 
92-421. Physician to include surgeon. 
92-422. Week defined. 
92-423. Wages defined. 
92-424. Wife or widow defined. 
92-425. Husband or widower defined. 
92-426. Board defined. 
92-427. Commissioner defined. 
92-428. Appointed member of the board defined. 
92-429. Order defined. 
92-430. General order defined. 
92-431. Local order defined. 
92-432. Payroll defined—estimate to establish payroll. 
92-433. Year defined. 
92-434. Public corporation defined. 
92-435. Insurer defined. 
92-436. Casual employment defined. 
92-437. Plant of the employer includes what. 
92-438. Independent contractor defined. 


92-401. (2853) Meaning of words employed in act. Unless the context 
otherwise requires, words and phrases employed in this act shall have the 
meanings hereinafter defined. 

History: En. Sec. 6, Ch. 96, L. 1915; References 


re-en. Sec. 2853, R. C. M. 1921. House v. Anaconda Copper Min. Co., 113 
M 406, 411, 126 P 2d 814; Graham v. Tree 
Farmers, Inc., 142 M 483, 385 P 2d 83, 87. 


92-402. (2854) Factories defined. “Factories” means undertakings in 
which the business of working at commodities is carried on with power- 


driven machinery, whether in manufacture, repair, or change, and shall in- 
elude the premises, yards, and plant of the concern. 


History: En. Sec. 6, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2854, R. C. M. 1921. Workmen’s Compensation€>139. 
99 C.J.S. Workmen’s Compensation §§ 30, 
36. 


92-403. (2855) Workshop defined. “Workshop” means any plant, 
yard, premises, room, or place where power-driven machinery is employed 
and manual labor is exercised by way of trade or gain, or otherwise in or 
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incidental to the process of making, altering, repairing, printing, or orna- 
menting, finishing, or adapting for sale, or otherwise, any article, or part 
of article, machinery, or thing, over which premises, room, or place the em- 
ployer of the person working therein has the right of access or control. 


History: En. Sec. 6, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2855, R. C. M. 1921. Workmen’s Compensation€140. 
99 C.J.S. Workmen’s Compensation § 36. 


92-404. (2856) Mill defined. “Mill” means any plant, premises, room, 
or place where machinery is used; any process of machinery, changing, alter- 
ing, or repairing any article or commodity for sale, or otherwise, together 
with the yards and premises which are a part of the plant, including eleva- 
tors, warehouses, and bunkers. 

History: En. Sec. 6, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2856, R. C. M. 1921. Workmen’s CompensationG>138. 


99 C.J.S. Workmen’s Compensation §§ 28, 
36. 


92-405. (2857) Mine defined. “Mine” means any mine where coal, clay, 
ore, mineral, gypsum, or rock is dug or mined underground. 


History: En. Sec. 6, Ch. 96, L. 1915; What is a mine within meaning of 
re-en. Sec. 2857, R. C. M. 1921. Workmen’s Compensation Acts. 11 ALR 
154, 


Collateral References 


Workmen’s Compensation@—141. 
99 C.J.S. Workmen’s Compensation § 36. 


92-406. (2858) Quarry defined. “Quarry” means an open cut from 
which coal is mined, or clay, ore, mineral, gypsum, sand, shale, gravel, or 
rock is cut or taken for manufacturing, building, or construction purposes. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2858, R. C. M. 1921. 


92-407. (2859) Engineering defined. “Engineering work” means any 
work of construction, improvement, or alteration or repair of buildings, 
streets, highways, sewers, street railways, railroads, logging roads, inter- 
urban roads, harbors, docks, canals; electric, steam, or water-power plants; 
telegraph and telephone plants and lines; electric light and power lines, and 
includes any other work for the construction, alteration, or repair of which 
machinery driven by mechanical power is used. 

History: En. Sec. 6, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2859, R. C. M. 1921. Workmen’s Compensation€-122. 
99 C.J.S. Workmen’s Compensation § 36. 


92-408. (2860) Reasonably safe place to work defined. “Reasonably 
safe place to work” means that the place of employment has been made as 
free from danger to the life or safety of the employee as the nature of 
the employment will reasonably permit. 


History: En. Sec. 6, Ch. 96, L. 1915; References 
re-en. Sec. 2860, R. C. M. 1921. Nicholson v. Roundup Coal Min. Co., 7 
M 358, 375, 257 P 270. 


92-409. (2861) Reasonably safe tools and appliances defined. “Reason- 
ably safe tools and appliances” are such tools and appliances as are adapted 
to, and are reasonably safe for use for the particular purpose for which 
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they are furnished, and shall embrace all safety devices and safeguards 
provided or prescribed by the “safety provisions” of the act for the pur- 
pose of mitigating or preventing a specific danger. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2861, R. C. M. 1921. 


92-410. (2862) Employer defined. “Employer” means the state and 
each county, city and county, city school district, irrigation district, all 
other districts established by law and all public corporations and quasi- 
public corporations and public agencies therein and every person, firm, 
voluntary associations and private corporation, including any public service 
corporation and including an independent contractor, who has any person 
in service, in hazardous employment, under any appointment or contract of 
hire, expressed or implied, oral or written, and the legal representative of 
any deceased employer or the receiver or trustee thereof. 


History: En. Sec. 6, Ch. 96, L. 1915; City of Butte v. Industrial Accident 


re-en. Sec. 2862, R. C. M. 1921; amd. Sec. 
2. Oh. 121, L. 1925. 


Independent Contractor 


An “independent contractor,” generally 
speaking, is one employed to. perform 
work on condition that he is free from 
the control of the employer as respects 
the manner in which the details thereof 
are to be executed. Nelson v. Stukey, 89 
M 277, 292, 300 P 287, 78 ALR 483. 


Board, 52 M 75, 76, 156 P 130; Miller v. 
Aetna Life Ins. Co., 101 M 212, 217, 53 P 
2d 704; Aleksich v. Industrial Accident 
Pund;, 116) MPrs7, Jot, 451" PF? 2d 1016: 
Tarrant v. Helena Building & Realty Co., 
116 M 319, 325, 156 P 2d 168; State ex rel. 
Morgan v. Industrial Accident Board, 130 
M 272, 300 P 2d 954, 957. 


Collateral References 


Workmen’s Compensation€186 et seq., 
195 et seq. 


References 99 C.J.S. Workmen’s Compensation § 38. 

Lewis and Clark County v. Industrial Meaning of “employer.” 58 ALR 876 
Accident Board, 52 M 6, 7, 155 P 268; and 105 ALR 583. 

92-411. (2863) Employee and workman defined. “Employee” and 


“workman” are used synonymously and mean every person in this state, 
including a contractor other than an “independent contractor” who is in 
the service of an employer as defined by the preceding section, under any 
appointment or contract of hire, expressed or implied, oral or written, in- 
eluding aliens and also including minors, whether lawfully or unlawfully 
employed, and all of the elected and appointed paid public officers and of- 
ficers and members of boards of directors of quasi-public or private corpo- 
rations while rendering actual service for such corporations for pay, 
including city and town firemen, highway patrolmen, police officers, county 
sheriffs, deputy sheriffs, constables, truant officers and all peace officers, 
also all public officers and their deputies, assistants and employees, but 
excluding any person whose employment is both casual and not in the 
courses of the trade, business, profession or occupation of his employer, 
unless such employer has elected to be bound by the provisions of the com- 
pensation law, in which case all employees are included, whether their em- 
ployment is casual or otherwise, and also excluding any employee engaged 
in household or domestic service. 

“Employee” also means a recipient of general relief who is performing 
work for a county of this state under the provisions of section 71-307. 


History: En. Sec. 6, Ch. 96, L. 1915; 1. 1931; amd. Sec. 3, Ch. 88, L, 1945; amd. 
re-en. Sec. 2863, R. C. M. 1921; amd. Sec. Sec. 1, Ch. 153, L. 1963. 
3, Ch. 121, L. 1925; amd. Sec. 1, Ch. 139, 
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Accidents Occurring outside of State 


Where employer and employee are resi- 
dents of Montana, and such relationship 
arose in Montana but the employee is in- 
jured while working outside of the state, 
the Montana act would be applicable and 
the industrial accident board would have 
jurisdiction. State ex rel. Morgan v. In- 
dustrial Accident Board, 130 M 272, 300 P 
2d 954. (Dissenting opinion, 130 M 272, 
300 P 2d 954, 963.) 

Employees who are resident citizens of 
the state, employed and paid in Montana 
through the only office of their employer, 
a Montana corporation, are entitled to the 
benefits of the workmen’s compensation 
laws of Montana although they were in- 
jured in another state. State ex rel. 
Morgan v. Industrial Accident Board, 130 
M 272, 300 P 2d 954. (Dissenting opinion, 
130 M 272, 300 P 2d 954, 963.) 


Casual Employment 


Employment is not “casual,” within the 
meaning of the Workmen’s Compensation 
Act, in the sense that injuries sustained 
during the course of such employment 
are not compensable, if the employment 
was in the usual course of trade or busi- 
ness of the employer. Industrial Accident 
Board v. Brown Bros. Lumber Co., 88 M 
375, 380, 292 P 902. 


Independent Contractor 


An “independent contractor” (excluded 
from the benefits of the Workmen’s Com- 
pensation Act by this section), generally 
speaking, is one employed to perform 
work on condition that he is free from 
the control of the employer as respects 
the manner in which the details thereof 
are to be executed. Nelson v. Stukey, 89 
M 277, 292, 300 P 287, 78 ALR 483. 

In an action to recover an assessment 
made on compensation paid to truck driv- 
ers whom employer claimed were the em- 
ployees of an independent contractor, it 
was proper to give an instruction that the 
board was not a party to the contract with 
the independent contractor and was not 
bound to recognize the contracting parties 
but could assert its rights against “party 
employing the laborer.” Jeffries Coal Co. 
v. Montana State Industrial Accident 
Board, 131 M 511, 312 P 2d 128, 134. 


Lumberman 


A lumberman, who contracted with lum- 
ber company to cut and log and mill cer- 
tain timber, was not an employee of the 
lumber company. Kimball v. Industrial 
Accident Board, 138 M 445, 357 P 2d 688, 
691. 


Minors—Capacity to Contract and Law- 
fulness of Employment Immaterial 


This section defining the term “em- 
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ployee” to include minors unlawfully em- 
ployed, dispenses with the necessity of a 
valid contract of employment, making 
wholly immaterial the age or competency 
of the minor and the capacity of the 
minor to contract, as well as the law- 
fulness of the employment, rendering em- 
ployers insured under the act immunity 
from common-law or statutory suits for 
damages, even where injury or death re- 
sults under employment in violation of 
section 10-201, the Child Labor Law. Tar- 
rant v. Helena Building & Realty Co., 116 
M 319, 323, 156 P 2d 168. 


Minors “Unlawfully Employed” 
Child Labor Law, Included 


Where a 13-year-old girl, unlawfully em- 
ployed under section 10-201 as operator of 
a passenger elevator, was killed in the 
performance of her duties, and had failed 
to serve upon the employer a written no- 
tice of her election not to be bound by 
Workmen’s Compensation Act under sec- 
tions 92-203 and 92-204, she being an 
“employee” under this section expressly 
including minors “whether lawfully or un- 
lawfully employed,” her insured employer 
was immune from common-law or statu- 
tory suits for damages brought by her 
mother as administratrix. Tarrant v. Hel- 
ena Building & Realty Co., 116 M 319, 322, 
156 P 2d 168. 


under 


Municipal Employee 


Plaintiff, who was employed by con- 
tractor employed by city and who had 
entered into no contract of hire with city 
and was not on city’s payroll, was not an 
employee of the city within the meaning 
of this section. Sullivan v. City of Butte, 
117 M 215, 218, 157 P 2d 479. 


Oral Employment Contract 


A tile worker in Utah, contacted on the 
telephone and offered a job on a project in 
Montana by an authorized agent of sub- 
contractor having contract for the tile 
flooring in the project, was an employee of 
the subcontractor at the time that he met 
his death in a one-car accident on a high- 
way in Montana while driving to the site 
of his proposed employment, as he was to 
receive monetary compensation for the 
time spent traveling to the job. Guarascio 
v. Industrial Accident Board, 140 M 497, 
374 P 2d 84, 86. 


Public Officer 


By this section, bringing elected and 
appointed paid public officers within the 
protection of the Workmen’s Compensa- 
tion Act, only such officers are brought 
under its provisions as are connected with 
or engaged in hazardous occupations of 
the same general character as those men- 
tioned therein. Moore v. Industrial Acci- 
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dent Fund, 80 M 136, 137, 259 P 825; 
Aleksich v. Industrial Accident Fund, 116 
M 127, 133, 151 P 2d 1016. 


Termination of Employment 


Plaintiff having predicated his cause of 
action upon the relation of master and 
servant, his contention that his detention 
in the mine after eight hours had expired 
constituted false imprisonment as well as 
a violation of the eight-hour law thus 
terminating his employment, is without 
merit, since his employment could not be 
terminated in any such manner. Wirta 
v. North Butte Min. Co., 64 M 279, 285, 
210 P 332, 30 ALR 964, 


92-412. 
clude death resulting from injury. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2864, R. C. M. 1921. 


References 


Nicholson v. Roundup Coal Min. Co., 
79 M 358, 374, 257 P 270. 


92-413. 


92-414 


References 


Bruce v. McAdoo, 65 M 275, 289, 211 
P 772; Black v. Northern Pacifie Ry. Co., 
66 M 538, 547 et seq., 214 P 82; Clark v. 
Olson, 96 M 417, 425, 31 P 2d 283. 


Collateral References 


Workmen’s CompensationG=231. 
99 C.J.S. Workmen’s Compensation § 60, 


“Workmen” 129 ALR 
990. 

Public officers as within statute. 5 ALR 
2d 415. 

Status, under Workmen’s Compensation 
Act, of gasoline and oil distributor or 
dealer as agent, employee, or independent 
dealer. 83 ALR 2d 1290, 1300. 


within the act. 


(2864) Injury to include death. “Injury” means and shall in- 


Collateral References 


Workmen’s Compensation¢—512. 
99 C.J.S. Workmen’s Compensation § 154. 


(2865) Beneficiary defined. “Beneficiary” means and shall in- 


elude a surviving wife or husband and a surviving child or children under 
the age of eighteen years and an invalid child or invalid children over the 
age of eighteen years, or if no surviving wife or husband then a surviving 
child or children under the age of eighteen years and an invalid child or 
invalid children over the age of eighteen years; provided, however, that no 
invalid child over the age of eighteen years shall be considered a beneficiary 


unless dependent upon the decedent for support at the time of injury. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2865, R. C. M. 1921; amd. Sec. 
4, Ch. 121, L. 1925. 


Surviving Husband 


A surviving husband incapable of sup- 
porting himself, and living with or legally 
entitled to be supported by the deceased 
wife at the time of the injury sustained 
by the latter in an employment covered 
by the Workmen’s Compensation Act and 
from which injury she died, is a benefi- 
eiary under the provisions of the act. 
Kearney v. Industrial Accident Board, 90 
M 228, 233, 1 P 2d 69, distinguished in 
111 M 593, 595, 113 P 2d 337. 


92-414. 


References 


Morgan v. Butte Central Min. & Mill. 
Co., 58 M 633, 639, 194 P 496; Goodwin v. 
Elm Orlu Min. Co., 83 M 152, 155, 269 P 
403; Betor v. National Biscuit Co., 85 M 
481, 484, 280 P 641; Cogdill v. Aetna Life 
Ins. Co., 90 M 244, 2 P 2d 292; Hendy v. 
Industrial Accident Board, 115 M 516, 520, 
146 P 2d 324; Tabor v. Industrial Accident 
Fund, 126 M 240, 247 P 2d 472, 474. 


Collateral References 


Workmen’s CompensationG—412 et seq. 
99 C.J.S. Workmen’s Compensation § 130 
et seq. 


(2866) Major dependent defined. “Major dependent” means if 


there be no beneficiary as defined in the preceding section, the father or 
mother, or the survivor of them, if actually dependent upon the decedent 
at the time of his injury, then to the extent of such dependency, not to 
exceed, however, the maximum compensation provided for in this act. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2866, R. C. M. 1921; amd. Sec. 
5, Ch. 121, L. 1925; amd, Sec. 1, Ch. 58, 
L. 1935. 


Actual Dependency Essential 

To secure the benefit of the Workmen’s 
Compensation Act, actual dependency of 
the claimant upon the decedent is an 
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indispensable requisite; the dependency 
which must exist does not inelude the 
maintenance of others whom the depend- 
ent is under no legal obligation to main- 
tain or contributions which merely enable 
the donee to accumulate money; and one 
may not be said to be a dependent who 
has sufficient means at hand for supplying 
present necessities, judging those accord- 
ing to the class and position in life of the 
alleged dependent. Betor v. National Bis- 
cuit Co., 85 M 481, 485, 280 P 641. 


Date for Determination of Dependency 


Whether a claimant for compensation 
is dependent upon the earnings of an 
injured employee and the extent of the 
dependency are questions determinable as 
of the date of the accident to the latter, 
and the dependent’s rights are fixed as of 
that date under the conditions then shown 
to exist. Edwards v. Butte & Superior 
Min. Co., 83 M 122, 125 et seq., 270 P 
634, explained in 106 M 486, 497, 80 P 
2d 362. 


Dependency of Mother 


Mother of a workman whose injuries 
received in the course of his employment 
resulted in his death was wholly depend- 
ent upon his earnings at the time of the 
accident, where it appeared that the 
monthly living expenses of claimant, a 
widow with two minor children attending 
school, were $100, her only income aside 
from his earnings consisted of a pension 
of $16 per month and a sum of money 
intermittently earned by one of the chil- 
dren in selling papers’ occasionally, 
amounting to $7 a week, and the state of 
her health made it impossible for her to 
secure employment. Being a major de- 
pendent, she was entitled to compensation 
at the maximum rate. Edwards v. Butte 
& Superior Min. Co., 83 M 122, 270 P 634, 
explained in 106 M 486, 497, 80 P 2d 362. 

A woman living with her husband who 
is amply able to support, and who does 
support her according to her station in 
life, is not dependent upon a son who 
oceasionally contributes sums of money 
for her use. Betor v. National Biscuit Co., 
85 M 481, 485, 280 P 641. 


Dependency Question of Fact 


The question of a claimant’s dependency 
upon the earnings of an injured employee 
is one of fact and where resolved by the 
industrial accident board in favor of the 
claimant, its finding, if based on substan- 
tial evidence, will not be disturbed on 
appeal. Edwards v. Butte & Superior Min. 
Co., 83 M 122, 125 et seq., 270 P 634. 


“Dependent” 


A “dependent,” within the meaning of 
the Workmen’s Compensation Act, is one 
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who looked to the workman for support 
in some measure or extent; dependency 
does not depend on whether the claiming 
dependent could support himself without 
decedent’s earnings or so reduce his ex- 
penses that he could do without such 
assistance, but whether he was in fact 
supported in whole or in part by the 
earnings of decedent under circumstances 
indicating an intent on the part of de- 
ceased to furnish such support, the need 
of claimant being more important than 
the extent of contributions theretofore 
made. Ross v. Industrial Accident Board, 
106 M 486, 497, 80 P 2d 362. 

Dependency does not mean absolute de- 
pendency for the necessities of life, but 
rather that the applicant looked to and 
relied on the contributions of the work- 
man, in whole or in part, as a means of 
support and maintenance, and a person 
may be a dependent although able to 
maintain himself without any aid from 
the contributor. Thus, where the decedent 
had agreed to contribute $40 per week 
to his parents, they were fully and rea- 
sonably justified in looking to and rely- 
ing on these contributions as a means 
of support and constitutes them depend- 
ents within the statute. Tabor v. Indus- 
trial Aecident Fund, 126 M 240, 247 P 2d 
472, 473. 


Extent of Compensation 


Under the Workmen’s Compensation Act, 
a major dependent (father or mother) is 
entitled to compensation for injuries to a 
son resulting in death, only to the ex- 
tent of his or her actual dependency upon 
the earnings of decedent. Edwards v. 
Butte & Superior Min. Co., 83 M 122, 125 
et seq., 270 P 634. 


Father and Stepfather Distinguished 


“Stepfather” is defined as a word in 
general use, which as generally understood 
means the husband of one’s mother by a 
subsequent marriage; the husband of one’s 
mother who is not one’s father. The es- 
sential difference between a father and a 
stepfather has been expressly recognized 
by this court in State ex rel. Sheedy v. 
District Court, 66 M 427, 213 P 802, 804, 
as follows: The word “parent” means “one 
who generates a child, a father or mother” 
(standard dictionary); “the lawful father 
or mother by blood and not a stepfather or 
stepmother or one standing in loco par- 
entis.” Hendy v. Industrial Accident 
Board, 115 M 516, 146 P 2d 324. 


Father Does Not Include Stepfather 


The stepfather of a workman who died 
from injuries received in an industrial 
accident, was not a “father” within the 
meaning of this section. The fact that the 
legislature in section 92-417 defines the 


386 


TERMS IN 


word “child” as including “stepchild,” 
but failed to bring “stepfather” or “step- 
mother” within the definition of “father” 
or “mother,” excludes the assumption that 
it intended to include them in the defini- 
tion. Hendy v. Industrial Accident Board, 
115 M 516, 518, 520, 146 P 2d 324. 


92-415. 


ACT DEFINED 


92-418 


References 
Morgan v. Butte Central Min. & Mill. 
Co., 58 M 633, 639, 194 P 496; Goodwin 


v. Elm Orlu Min. Co., 83 M 152, 155, 269 
P 403. 


Collateral References 


“Dependency” within Workmen’s Com- 
pensation Acts. 100 ALR 1090. 


(2867) Minor dependent defined. ‘Minor dependent” means if 


there be no beneficiary or major dependent as defined in the preceding sec- 
tions the brothers and sisters under the age of eighteen years, provided, 
however, that no invalid brother or invalid sister over the age of eighteen 
years shall be a “minor dependent” unless actually dependent upon the 
decedent at the time of his injury. Minor dependents shall be awarded 
compensations to the extent of such dependency, not to exceed, however, the 


maximum compensation provided for in this act. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2867, R. C. M. 1921; amd. Sec. 
Gee 121.1... 1925, 


References 


Morgan v. Butte Central Min. & Mill. 
Co., 58 M 633, 639, 194 P 496; Hendy v. 
Industrial Accident Board, 115 M 516, 520, 


92-416. 


or mentally incapacitated. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2868, R. C. M. 1921. 


92-417. 


146 P 2d 324; Tabor v. Industrial Accident 
Fund, 126 M 240, 247 P 2d 472, 474. 


Collateral References 

Workmen’s Compensation@=449 et seq. 

99 C.J.S. Workmen’s Compensation § 141 
(1) et seq. 


(2868) Invalid defined. “Invalid” means one who is physically 


References 


Morgan v. Butte Central Min. & Mill. 
Co., 58 M 633, 639, 194 P 496. 


(2869) Child defined, to include whom. “Child” shall include a 


posthumous child, a stepchild, a child legally adopted prior to the injury, 
an illegitimate child legitimized prior to the injury. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2869, R. C. M. 1921. 


References 
Hendy v. Industrial Accident Board, 
115 M 516, 520, 146 P 2d 324. 


92-418. 


Collateral References 


“Dependency” within 
1090. 

Children of one with whom deceased 
was living in illicit relations as dependent 
within act. 154 ALR 698. 


act. 100 ALR 


(2870) Injury or injured defined. “Injury” or “injured” 


means a tangible happening of a traumatic nature from an unexpected 
cause, resulting in either external or internal physical harm, and such 
physical condition as a result therefrom and excluding disease not trace- 


able to injury. 

History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2870, L. 1921; amd. Sec. 6, Ch. 
162, L. 1961. 


NOTE.—See annotations under section 
92-614 also. 


Aggravation of Pre-existing Condition 
Employee who injured leg while loading 
freight car was entitled to workmen’s 
compensation where disability was due to 


accident which aggravated and accelerated 
arthritic condition. Birnie v. United States 
Gypsum Co., 134 M 39, 328 P 2d 133, 135, 
136. 

That an employee was suffering from or 
afflicted with a pre-existing disease or dis- 
ability does not preclude compensation if 
the disease or disability was lit up, aggra- 
vated or accelerated by an industrial in- 
jury. Birnie v. United States Gypsum Co., 
134 M 39, 328 P 2d 133, 136. 
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Assault by Coemployee 


Injury to an employee, resulting from 
assault by coemployee against whom em- 
ployee used vulgar language, was the re- 
sult of an industrial accident. McGrew 
v. Consolidated Freightways, Inec., 141 M 
324, 377 P 2d 350, 351. 


Burden of Proof 


Burden is on claimant to prove by a 
preponderance of the evidence that work- 
man died as the result of an accidental 
injury, but it was not incumbent upon 
widow to have an autopsy performed to 
establish the cause of death. Birdwell v. 
Three Forks Portland Cement Co., 98 M 
483, 40 P 2d 43. 


Disease Aggravated or Accelerated by 
Accident 


Though death or injury resulting from 
disease and not proximately caused by 
an accident arising out of and in the 
course of an employment is not compen- 
sable under the Workmen’s Compensation 
Act, the fact that the employee at the 
time was suffering from disease does not 
preclude compensation if the disease was 
aggravated or accelerated by the aeci- 
dental injury. Nicholson v. Roundup Coal 
Min. Co., 79 M 358, 257 P 270. 

The rule that the employer takes the 
employee as he finds him is well estab- 
lished. The fact that an employee was 
suffering from a pre-existing disease or 
disability does not preclude compensation 
if the disease or disability was aggravated 
or accelerated by an industrial injury 
which arose out of and in the course of 
the employment. Gaffney v. Industrial 
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Accident Board, 129 M 394, 287 P 2d 256, 
259. 


Heart Attack 


Widow of mailer was not entitled to 
workmen’s compensation for his death 
from heart attack on July 29, 1961 while 
engaged in his usual activities as there 
was no tangible happening involving trau- 
ma from an unexpected cause. Lupien v. 
Montana Record Publishing Co., — M —, 
390 P 2d 455, 457. 


Neurosis Compensable 


A disabling neurosis which has been 
caused by an accidental injury is com- 
pensable under the Workmen’s Compensa- 
tion Act. Sykes v..Republie Coal Co., 94 
M 239, 245, 22 P 2d 157; Best v. London 
Guarantee & Accident Co., 100 M 332, 344, 
47 P 2d 656; O’Neil v. Industrial Accident 
Board, 107 M 176, 182, 81 P 2d 688. 


Unexpected Result Excluded 


The 1961 amendment of this section, 
which changed the qualifying phrase spe- 
cifically to include “a tangible happening 
* * * from an unexpected cause” does not 
include an unexpected result. Lupien v. 
Montana Record Publishing Co., — M —, 
390 P 2d 455, 457. 


References 


Peitz v. Industrial Accident Board, 127 
M 316, 264 P 2d 709, 712. 


Collateral References 


Workmen’s CompensationG—512 et seq. 
99 C.J.S. Workmen’s Compensation § 154 
et seq. 


DECISIONS UNDER FORMER LAW 


Aggravation of Pre-existing Condition 


A workman is entitled to compensation 
under the Workmen’s Compensation Act 
when a previously existing latent condi- 
tion or disease, not disabling, is aggra- 
vated or accelerated by some fortuitous 
event occurring in the course of his em- 
ployment, which produces disability. Mur- 
phy v. Industrial Accident Board, 93 M 1, 
10, 16 P 2d 705. 


Disease Aggravated or Accelerated by 
Accident 


Death of a coal miner, who was pre- 
disposed to heart disease, from shock while 
coming from work in the mine in which 
the temperature was very high and pass- 
ing through an air course into which ice- 
cold air was being forced by means of a 
fan, rendering the temperature therein 
very low, was due to an “industrial” acci- 
dent arising out of and in the course of 
his employment. Nicholson v. Roundup 
Coal Min. Co., 79 M 358, 374, 257 P 270. 


“Fortuitous” Defined 


The word “fortuitous” means happening 
by chance or accident; coming or oceur- 
ring unexpectedly or without known 
cause; and is synonymous with “industrial 
accident.” Rathbun v. Taber Tank Lines, 
Ine., 129 M 121, 283 P 2d 966, 969; Mur- 
phy v. Anaconda Co., 133 M 198, 321 P 2d 
1094; McGrew v. Consolidated Freight- 
ways, Inc., 141 M 324, 377 P 2d 350, 351. 


Fortuitous Event 


The term “fortuitous event” means hap- 
pening by chance or accident; coming or 
occurring unexpectedly or without known 
cause; and has been equated with the 
term industrial accident. Profitt v. J. G. 
Watts Constr. Co.. — M. —, 387)%Piyj2d 
703, 705. 

The statutory requirement, prior to 1961 
amendment, that a fortuitous event or 
accident must transpire before an injury 
or disability is compensable, will be satis- 
fied if either the cause of the injury is 
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fortuitous or the injury itself is a for- 
tuitous event. Profitt v. J. G. Watts 
Constr. Co.. — M —, 387 P 2d 703, 705. 


If an injury or disability is a fortuitous 
event, within the meaning of the statute, 
prior to the 1961 amendment, it is compen- 
sable, regardless of the fact that the indi- 
vidual was performing a task routine to 
the particular employment and the fact 
that the injury was not precipitated by 
an extraordinary occurrence, such as a 
fall. Profitt v. J. G. Watts Constr. Co., 
ne. oo) F 2d 703, 706. 


Heart Failure as an Industrial Accident 


Heart failure brought about by unusual 
stress and strain in employment amounts 
to an industrial accident for which an 
award of compensation should be made. 
Rathbun v. Taber Tank Lines, Ine., 129 
M 121, 283 P 2d 966, 969, explained in 
133 M 198, 321 P 2d 1094. 


An employee who died of coronary heart 
disease did not suffer an industrial acci- 
dent. Bergan v. Gallatin Valley Mill. Co., 
138 M 27, 353 P 2d 320, 322. 


Heat Prostration — Death Compensable 
although Heart Disease Also Present 


Death of workman caused by extreme 
heat from cement kilns which he was 
attending prior to his collapse was com- 
pensable under Workmen’s Compensation 
Act, and fact that decedent was suffering 
from heart disease previous to and on the 
day of his death, did not prevent recor- 
ery by his widow. Birdwell v. Three Forks 
Portland Cement Co., 98 M 483, 498, 40 P 
2d 43, distinguished in 99 M 1638, 177, 43 


92-419. 


92-422 


P 2d 663 and 100 M 143, 148, 149, 45 P 2d 
775. 


Heat Stroke Constitutes Accidental In- 
jury 

Death of state highway employee caused 
by heat prostration while working on oil- 
surfaced highway on mid-July afternoon 
was compensable under Workmen’s Com- 
pensation Act, and fact he lived eleven 
days after injury did not affect widow’s 
right to recover compensation. Ryan v. 
Industrial Accident Board, 100 M 143, 151, 
45 P 2d 775. 


Pulmonary Embolism—Death Compensa- 
ble although No Unusual Strain beyond 
the Mere Employment Itself 


Where death resulted from a pulmonary 
embolism which occurred while the em- 
ployee was engaged in his usual employ- 
ment, it was compensable, even though 
there was no unusual strain or exertion 
involved. Murphy v. Anaconda Co., 133 
M 198, 321 P 2d 1094. 


Pulmonary Insufficiency 


A batch plant operator, who developed 
a cough from exposure to dust during his 
two and one-half months work in a ee- 
ment batch plant, was not entitled to 
compensation because he suffered from 
severe pulmonary insufficiency and emphy- 
sema and ischemia of the heart muscles 
secondary to his pulmonary condition. His 
exposure to dust was not a fortuitous 
event, since such exposure was a normal 
incident of his job. Profitt v. J. G. Watts 
Constr. Co.. — M —, 387 P 2d 703, 705, 
706. 


(2871) The singular and plural include both. Wherever the 


singular is used the plural shall be included, and wherever the plural is 


used the singular shall be included. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2871, R. C. M. 1921. 


92-420. 


Collateral References 


StatutesG-188. 
82 C.J.S. Statutes § 337. 


(2872) Masculine includes all genders. Wherever the mascu- 


line gender is used, the feminine and neuter shall be included. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2872, R. C. M. 1921. 


92-421. 


(2873) Physician to include surgeon. The term “physician” 


shall include “surgeon,” and in either case shall mean one authorized by 
law to practice his profession in this state. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2873, R. C. M. 1921. 


92-422. 
cludes Sundays. 


Collateral References 


StatutesG—199. 
82 C.J.S. Statutes § 338. 


(2874) Week defined. “Week” means six working days, but in- 
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History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2874, R. C. M. 1921. 


Construed with Other Sections 


In awarding compensation, under sec- 
tion 92-701, this section and section 92-423 
must be construed with it, hence an in- 
jured miner, working under the five-day 
week rule at $5.25 per day, was correctly 
awarded $21 for 26 weeks for total tem- 
porary disability, on the basis of a six-day 


92-423. 
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week, the maximum prescribed by section 
92-701. House v. Anaconda Copper Min. 
Co., 113 M 406, 409, 126 P 2d 814. 


References 
Graham v. Tree Farmers, Inc., 142 M 
483, 385 P 2d 83, 86. 


Collateral References 


Time€6, 
86 C.J.S. Time § 11. 


(2875) Wages defined. “Wages” mean the average daily wages 


received by the employee at the time of the injury for the usual hours of 
employment in a day, and overtime is not to be considered. , 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2875, R. C. M. 1921. 


Computation of Average Weekly Wage 


Where, because of weather conditions, 
claimant’s actual wage at the time of 
injury was less than the amount which 
would represent his true average wage 
over a normal period, then his actual wage 
at the time of the accident could not be 
used to measure his wages for compensa- 
tion purposes but, rather, the amount he 
had previously been earning and was 
capable of earning was to be used in com- 
puting his average weekly wage. Infelt 
v. Horen, 136 M 217, 346 P 2d 556. 

Where injured tong slinger obtained em- 
ployment as school janitor after alleged 
injury his compensation benefits were 
properly based upon his weekly wage as 
a janitor and not his annual wage divided 
by fifty-two weeks. Graham v. Tree Farm- 
ers, Inc., 142 M 483, 385 P 2d 83, 88. 


92-424. 


Reduced Earnings after Return to Work 


Where a claimant was earning $100 a 
week before his injury and after return- 
ing to work could not obtain that much 
without paying the sum of $30 a week to 
a helper, the claimant is entitled to 55 
per cent of that amount, or $16.50 a week, 
for the period that compensation is pay- 
able. Infelt v. Horen, 136 M 217, 346 P 
2d 556. . 


References 
House v. Anaconda Copper Min. Co., 113 
M 406, 409, 126 P 2d 814. 


Collateral References 


Workmen’s Compensation©—815 et seq. 
99 C.J.S. Workmen’s Compensation § 292 
et seq. 


(2876) Wife or widow defined. “Wife” or “widow” means only 


a wife or widow living with, or legally entitled to be supported by the 


deceased at the time of the injury. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2876, R. C. M. 1921. 


Legal Obligation to Support 


Under this section, compensation for 
injury to the husband may be awarded to 
a wife or widow only if at the time of 
the injury she was legally entitled to his 
support, i.e., if at that time she could 
have compelled him, under the laws of the 
state, to support her. Goodwin v. Elm 
Orlu Min. Co., 83 M 152, 156 et seq., 269 
P 403. 


Collateral References 


Workmen’s Compensation@—431 et seq. 
99 C.J.S. Workmen’s Compensation § 140 
(1) et seq. 


Bigamous marriage, effect of. 80 ALR 
1428. 

Woman marrying injured workman as 
entitled to rights of widow. 98 ALR 993. 

“Dependency” within the act. 100 ALR 
1090. 


92-425. (2877) Husband or widower defined. “Husband” or “widower” 
means only a husband or widower incapable of supporting himself, and 
living with, or legally entitled to be supported by the deceased at the time 


of her injury. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2877, R. C. M. 1921. 


Legal Obligation to Support 


A surviving husband ineapable of sup- 
porting himself, and living with or legally 
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entitled to be supported by the deceased 
wife at the time of the injury sustained 
by the latter in an employment covered 
by the Workmen’s Compensation Act and 
from which injury she died, is a bene- 
ficiary under the provisions of this sec- 
tion. Kearney v. Industrial Accident 
Board, 90 M 228, 233, 1 P 2d 69, distin- 
guished in 111 M 593, 595, 113 P 2d 337. 


Right of Husband to Compensation 


The right of a husband to compensation 
on the ground that he was incapable of 


92-426. 
board of the state of Montana. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2878, R. C. M. 1921. 


92-427. 


92-431 


supporting himself is a question of fact, 
and where his wife was injured and died, 
while engaged in employment covered by 
the act, and where the husband worked 
steadily during the period in question, 
losing only an occasional week, the evi- 
dence was sufficient to support the finding 
of the trial court and industrial acci- 
dent board, that he was not incapable 
of supporting himself at that time, and 
therefore not entitled to compensation. 
Kyyny v. Sherman & Reed, 111 M 593, 
595, 113 P 2d 337. 


(2878) Board defined. “Board” means the industrial accident 


Collateral References 

Workmen’s Compensation©—1076 et seq. 

100 C.J.S. Workmen’s Compensation 
§ 378 et seq. 


(2879) Commissioner defined. “Commissioner” means one of 


the members of the industrial accident board. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2879, R. C. M. 1921. 


92-428. 


Collateral References 
Workmen’s Compensation¢~1081. 


100 C.J.S. Workmen’s Compensation 
§ 381. 


(2880) Appointed member of the board defined. “Appointed 


member of the board” means that member of the industrial accident board 


appointed by the governor. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2880, R. C. M. 1921. 


92-429. 


(2881) Order defined. “Order” shall mean and include any 


decision, rule, regulation, direction, requirement, or standard of the board, 
or any other determination arrived at or decision made by such board, 
excepting general or local orders as herein specified. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2881, R. C. M. 1921. 


92-430. 


Collateral References 

Workmen’s CompensationG1092 et seq. 

100 OJ.S. Workmen’s Compensation 
§ 384 et seq. 


(2882) General order defined. “General order” shall mean and 


include such order made under the safety provisions of this act as applies 
generally throughout the state to all persons, employments, or places of 
employment, or employees working in such places of employment classed 
as hazardous in this act. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2882, R. C. M. 1921. 


92-431. (2883) Local order defined. “Local order” shall mean and in- 
elude any ordinance, order, rule, or determination of any public corporation, 
or any order or direction of any other public official, board, or department 
upon any matter over which the industrial accident board has jurisdiction. 

History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2883, R. C. M. 1921. 
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92-432. (2884) Payroll defined—estimate to establish payroll. ‘Pay- 
roll,” “annual payroll” or “annual payroll for the preceding year,” means 
the average annual payroll of the employer for the preceding calendar 
year, or, if the employer shall not have operated a sufficient or any length 
of time during such calendar year, twelve times the average monthly pay- 
roll for the current year; provided, that an estimate may be made by the 
board for any employer starting in business where no average payrolls 
are available, such estimate to be adjusted by additional payment by the 
employer or refund by the board, as the case may actually be on December 


31st of such current year. 


History: .En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2884, R. C. M. 1921. 


92-433. 


Collateral References 

Workmen’s Compensation€—801 et seq. 

100 C.J.S. Workmen’s Compensation 
§ 360. 


(2885) Year defined. “Year,” unless otherwise specified, means 


calendar year. “Fiscal year” means the period of time between the first 
day of July and the thirtieth day of the succeeding June. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2885, R. C. M. 1921. 


92-434. 


Collateral References 


Timee>4, 
86 CJS. Time § 9. 


(2886) Public corporation defined. “Public corporation” means 


the state, or any county, municipal corporation, school district, city, city 
under commission form of government or special charter, town, or village. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2886, R. C. M. 1921. 


92-435. 


References 


State ex rel. Loney v. Industrial Acci- 
dent Board, 87 M 191, 194, 286 P 408. 


(2887) Insurer defined. “Insurer” means any insurance com- 


pany authorized to transact business in this state insuring any employer 


under this act. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2887, R. C. M. 1921. 


92-436. 


(2888) Casual employment defined. 


Collateral References 
Workmen’s CompensationG—1045 et seq. 


100 C.J.S. Workmen’s Compensation 
§ 353 (1) et seq. 
“Casual employment” 


means employment not in the usual course of trade, business, profession, or 


occupation of the employer. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2888, R. C. M. 1921. 


Assisting Truck Driver in Extricating 
Truck from Mudhole 


A truck driver was directed by his 
employer to deliver a load of cement in 
a neighboring town; on his return the 
truck became mired in a mudhole from 
which, without help, he was unable to ex- 
tricate it; he so informed the employer by 
phone, who advised him that the truck 
was needed in his business and to procure 
help. The person procured to assist him 
was injured in an attempt to extricate 
the truck. Under the circumstances the 
helper was employed to work for the truck 


driver’s employer in the course of the 
latter’s business. The fact that the help- 
er’s employment was. but temporary or 
casual was of no importance, and the 
injury sustained by the helper was com- 
pensable under the provisions of the Work- 
men’s Compensation Act. Industrial Acci- 
dent Board v. Brown Bros. Lumber Co., 
88 M 375, 292 P 902. 


Digging Well for Employee 


Defendant company’s business was that 
of generating and disposing of electric 
power. A watchman at its plant em- 
ployed a miner to dig a well to secure 
water for use at the watchman’s dwelling 
house, and was killed while doing so. The 
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company had elected not to come under 
the Workmen’s Compensation Act. The 
employment of decedent by the watchman 
was not in the usual course of business of 
the company but was casual in its nature. 
Miller v. Granite County Power Co., 66 
M 368, 213 P 604, distinguished in 89 M 
277, 289, 291, 300 P 287. 


Employment in Usual Course of Trade 
or Business 


Employment is not “casual” within the 
meaning of the Workmen’s Compensation 
Act (this section and sections 92-202 and 
92-411), in the sense that injuries sus- 
tained during the course of such employ- 
ment are not compensable, if the employ- 
ment was in the usual course of trade or 
business of the employer. Industrial Acci- 
dent Board v. Brown Bros. Lumber Co., 
88 M 375, 292 P 902. 

An injury is received in the course of 
employment when it occurs while the 
workman is doing the duty which he is 
employed to perform, though the employ- 
ment be but-temporary or casual. Indus- 
trial Accident Board v. Brown Bros. Lum- 
ber Co., 88 M 375, 292 P 902. 


92-437. 


92-438 


Person Engaged in More Than One 
Business 


Where a dentist also operated for gain 
a large apartment house, in the construe- 
tion of an addition to which plaintiff em- 
ployee was injured, the former’s econten- 
tion, in an action for damages, that the 
latter’s employment was “casual,” i.e., 
not in the usual course of trade, business 
or profession of defendant, and that there- 
fore the provision of section 92-201 
(Workmen’s Compensation Act), making 
unavailable certain defenses to an em- 
ployer, did not apply to him (92-202), 
was without merit, since a person may 
be engaged in more than one business, 
trade or profession; the building of the 
addition to the apartment house having 
been in furtherance of defendant’s apart- 
ment house business, plaintiff’s employ- 
ment was in the usual course of that busi- 
ness. Nelson v. Stukey, 89 M 277, 300 
P 287, 78 ALR 483. 


Collateral References 
Workmen’s Compensation€=263 et seq. 
99 C.J.S. Workmen’s Compensation § 69. 


What is casual employment? 33 ALR 
1452; 60 ALR 1195 and 107 ALR 9834. 


(2889) Plant of the employer includes what. “The plant of the 


employer” shall include the place of business of a third person while the 
employer has access to or control over such place of business for the purpose 
of carrying on his usual trade, business, or occupation. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2889, R. C. M. 1921. 


Coal Docks 


Injury sustained by foreman of com- 
pany which was employed by railroad to 
operate certain of railroad’s coal docks, 
in stepping through hole in floor of pump 
house owned by railroad but controlled 
by company under its contract, was result 
of a cause “directly connected with his 
regular employment,” within meaning of 
this section, so as to preclude foreman 
from recovering from railroad after ac- 
ceptance of benefits from company under 
the compensation act; recovery for in- 
juries against a third party tort-feasor in 
addition to receiving compensation is 
permitted if cause of injury has no “direct 
connection with the regular employment.” 
Sullivan v. Northern Pacifie Ry. Co., 24 F 
Supp 822, 824, affirmed in 104 F 2d 517. 


Spur Track Adjacent to Mine 
Where a railroad company delivered 


92-438. 


empty ears and transported loaded ones 
over a spur track constructed to a point 
near a coal mine, and the portion of the 
track where the coal company placed 
loaded cars was indispensable to the con- 
duct of its business, and one of the latter 
company’s employees was injured while 
attempting to set a defective brake on a 
loaded ear which he was moving while in 
the course of his employment, the injury 
occurred at the “plant” of his employer, 
entitling him to compensation. Black v. 
Northern Pacific Ry. Co., 66 M 538, 545, 
214 P 82. 


References 

Bruce v. McAdoo, 65 M 275, 289, 211 
Piri 

Collateral References 


Workmen’s Compensation€~710 et seq. 
99 C.J.S. Workmen’s Compensation § 231. 


(2890) Independent contractor defined. “An independent con- 


tractor” is one who renders service in the course of an occupation, repre- 
senting the will of his employer only as the result of his work, and not 
as to the means by which it is accomplished. 
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History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2890, R. C. M. 1921. 


Building Construction Foreman 


A building construction foreman who 
was paid a daily wage with a promise of 
two per cent commission if he would 
speed operations and the cost of the build- 
ing would not exceed a stated amount, 
and who was subject to the will and con- 
trol of the owner as to the means of 
accomplishing the work, the latter exer- 
eising general supervision and _ issuing 
orders to the workmen with power in both, 
however, to hire and discharge men, was 
not an independent contractor within the 
meaning of the Workmen’s Compensation 
Act. Nelson v. Stukey, 89 M 277, 300 P 
287, 78 ALR 483. 


Freedom of Action 


An “independent contractor” (excluded 
from the benefits of the Workmen’s Com- 
pensation Act), generally speaking, is one 
employed to perform work on condition 
that he is free from the control of the 
employer as respects the manner in which 
the details thereof are to be executed. 
Nelson v. Stukey, 89 M 277, 300 P 287, 
78 ALR 483. 


Independent Contractor Injured Taking 
Orders from Another’s Employee Entitled 
to Compensation 


Where an operator of a wrecker service 
was called upon at night by an employee 
of a highway construction company to 
assist in righting a trailer which had 
turned over in a ditch, and during the 
righting operation, conducted under the 


WORKMEN’S COMPENSATION ACT 


direction and supervision of the company’s 
employee, was killed by a passing auto- 
mobile, while signaling passing traffic as 
directed by the company’s employee, he 
was for the time an employee of the com- 
pany and not an independent contractor, 
and his widow was entitled to compensa- 
tion, the rule of advance agreement as to 
price for securing a certain result being 
inapplicable. Grief v. Industrial Accident 
Fund, 108 M 519, 522, 93 P 2d 961. 


Lumberman 


A lumberman who contracted with lum- 
ber company to eut and log and mill cer- 
tain timber was not an employee of the 
lumber company but was an independent 
contractor. Kimball v. Industrial Accident 
Board, 138 M 445, 357 P 2d 688, 691. 


Question of Law 


It is only where the evidence is reason- 
ably susceptible of but a single inference 
that the question whether one is an em- 
ployee or independent contractor becomes 
one of law for the court’s decision. Nel- 
son v. Stukey, 89 M 277, 300 P 287, 78 
ALR 483. 


References 

Jeffries Coal Co. v. Montana State In- 
dustrial Accident Board, 131 M 511, 312 
P 2d 128, 130. 


Collateral References 


Workmen’s Compensation€—304 et seq. 
99 C.J.S. Workmen’s Compensation § 90. 


Independence of contract considered 
with relation to the scope and construe- 
tion of statutes. 43 ALR 335. 


CHAPTER 5 
COMPENSATION TO CERTAIN HEIRS AND BENEFICIARIES 


Section 92-501. 
when ceases. 


Compensation to children, brothers and sisters and invalid children— 


When compensation to beneficiaries, major or minor dependents or 


92-502. 
widow ceases. 
92-503. Compensation not paid to nonresident major or minor dependents. 
92-504. Compensation to beneficiary not residing in United States. 
92-505. Compromise with nonresident, 
92-506. No compensation to nonresident beneficiaries until when. 
92-507. Payment to nonresident beneficiaries made to whom. 
92-508. Compensation paid to parent or guardian. 
92-501. 


(2891) Compensation to children, brothers and sisters and in- 


valid children—when ceases. In computing compensation to children and 
to brothers and sisters, only those under eighteen (18) years of age, except 
as hereinafter provided, shall be included. 

Orphan children or orphan brothers and sisters, under the age of twenty- 
one (21) years, and invalid children over the age of twenty-one (21) years 
shall also be included, and in ease of invalid children, only during the period 
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during which they are under that disability, all within the maximum limita- 
tions elsewhere in this act provided, after which payments on account of 
such person or persons shall cease. 

Compensation to children, or brothers and sisters, except orphans and 
invalid children, shall cease when such persons reach the age of eighteen 
(18) years, and in all cases shall cease when such person marries; provided 
that for the purpose of determining the amount of compensation due to in- 
jured employees, as provided in sections 92-701, 92-702, 92-703 and 92-709, 
no child or children, or brother or sister over the age of eighteen (18) years, 
except invalid children, shall be considered. An orphan as defined herein 
shall mean a child who is bereaved of both parents. 

History: En. Sec. 7, Ch. 96, L. 1915; 
re-en. Sec. 2891, R. C. M. 1921; amd. Sec. 


feet. L. 1925; amd. Sec. 1, Ch. 53, 
L. 1937. 


Collateral References 


Workmen’s CompensationG—448 et seq., 
481, 482. 
99 C.J.S. Workmen’s Compensation §§ 141 


References (2), (3), 143. 


Morgan v. Butte Central Min. & Mill. 
Co., 58 M 633, 639, 194 P 496. 


92-502. (2892) When compensation to beneficiaries, major or minor de- 
pendents or widow ceases. If any beneficiaries or major or minor depend- 


ents of a deceased employee die, or if the widow or widower remarry, the 
right of such beneficiary or major or minor dependent or such widow or 


widower to compensation under this act shall cease. 


History: En. Sec. 7, Ch. 96, L.. 1915; 
re-en. Sec. 2892, R. C. M. 1921. 


Conversion of Monthly Payments into 
Lump Sum—Application of Beneficiary 
Essential 


The widow of a decedent workman and 
her two minor children were his benefi- 
ciaries under the provisions of the Work- 
men’s Compensation Act. She remarried 
and thereafter made application for a 
lump-sum settlement of the amounts still 
remaining due, in the form of a letter, 
signing it in her name as it was before 
remarriage. The board granted the re- 
quest. The guardian of the minors ap- 
pointed after the death of the mother 
sued to recover the amount involved in 
the lump-sum settlement on the ground 
that the board acted without authority in 
making it. Since the mother at the time 
she signed the application for conversion, 
having then remarried, was no longer 
a beneficiary, the action of the board was 
void in the absence of an application for 
conversion signed by a beneficiary. Davis 


v. Industrial Accident Board, 92 M 503, 
509, 15 P 2d 919. 


Happening of Contingency Destroying 
Right to Compensation 


In determining the amount of a lump- 
sum settlement under section 92-715, the 
industrial accident board must ascertain 
the present worth of the claimant’s right 
to compensation, taking into consideration 
his expectancy of life, and in the case of 
a widow the added contingency of remar- 
riage, the happening of either contingency 
destroying the right to continued monthly 
payments, and therefore the right of con- 
verting them into a lump sum. Cogdill 
v. Aetna Life Ins. Co., 90 M 244, 252, 
2 P 2d 292. 


Collateral References 


Workmen’s Compensation€—493 et seq. 
99 C.J.S. Workmen’s Compensation § 146 
et seq. 


Termination of right to compensation 
by marriage. 96 ALR 976. 


92-503. (2893) Compensation not paid to nonresident major or minor 
dependents. No compensation under this act, except as otherwise provided 
by treaty, shall be paid to any major or minor dependents not residing with- 
in the United States at the time of the injury to the decedent. 


History: En. Sec. 8, Ch. 96, L. 1915; 
re-en. Sec. 2893, R. C. M. 1921. 


Cross-Reference 


Nonresidents of United States not to 
receive compensation, sec. 92-708. 
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Collateral References Voluntary payment of compensation un- 
Workmen’s Compensation€—411, 489. der statute of one state as bar to claim 
99 C.J.S. Workmen’s Compensation 0 ground of reduction of claim of com- 
§§ 132, 321. pensation under statute of another state. 


8 ALR 2d 628. 


92-504. (2894) Compensation to beneficiary not residing in United 
States. Except as otherwise provided by treaty, no compensation in excess 
of fifty per eentum (50%) of the compensation provided in this act shall be 
payable to any beneficiary not residing within the United States at the time 
of the injury to the decedent; provided, however, that no compensation shall 
be allowed to any nonresident, alien beneficiary who is a citizen of a govern- 
ment having compensation law which excludes citizens of the United States, 
either resident or nonresident, from partaking of the benefit of such law 
in the same degree as herein extended to nonresident beneficiaries. 


History: En. Sec. 8, Ch. 96, L. 1915; 
re-en. Sec. 2894, R. C. M. 1921. 


92-505. (2895) Compromise with nonresident. Nothing in the preced- 
ing section shall prevent the compromise of any sums due a beneficiary not 
residing in the United States at the time of the injury to the decedent for a 
sum less than fifty per centum (50%) of the compensation provided in this 
act, upon the approval of the board of such compromise settlement. 

History: En. Sec. 8, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2895, R. C. M. 1921. Workmen’s Compensation€—2065 et seq. 
99 C.J.S. Workmen’s Compensation 
§§ 132, 321. 

92-506. (2896) No compensation to nonresident beneficiaries until when. 
Before payment of compensation to a beneficiary not residing within the 
United States, satisfactory proof of such relationship as to constitute a bene- 
ficiary under this act shall be furnished by such beneficiary, duly authenti- 
cated under seal of an officer of a court of law in the country where such 
beneficiary resides, at such times and in such manner as may be required by 
the board. And such proof shall be conclusive as to the identity of such bene- 
ficiary, and any other claim of any other person to any such compensation 
shall be barred from and after the filing of such proof. 


History: En. Sec. 8, Ch. 96, L. 1915; 
re-en. Sec. 2896, R. C. M. 1921. 


92-507. (2897) Payment to nonresident beneficiaries made to whom. 
Payment of compensation to a beneficiary not residing within the United 
States may be made to any plenipotentiary, or consul, or consular agent 
within the United States, representing the country in which such nonresi- 
dent beneficiary resides, and the written receipt of such plenipotentiary, or 
consul, or consular agent shall acquit the employer, the insurer, or the board, 
as the case may be. 


History: En. Sec. 9, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2897, R. C. M. 1921. Workmen’s CompensationG—1003 et seq. 
99 C.J.S. Workmen’s Compensation 
§§ 321, 343. 


92-508. (2898) Compensation paid to parent or guardian. Where pay- 
ment is due to a child under eighteen years of age or to a person adjudged 
incompetent, the same shall be made to the parent or to the duly appointed 
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92-601 


guardian, as the case may be, and the written receipt of such parent or 
guardian shall acquit the employer, the insurer or board, as the case may be, 


of further liability. In other cases, 
entitled thereto or to his duly autho 


History: En. Sec. 9, Ch. 96, L. 1915; 
re-en. Sec. 2898, R. C. M. 1921; amd. Sec. 
8, Ch. 121, L. 1925. 


Conversion of Monthly Payments into 
Lump Sum 


The fact that, where a widow and child 
are beneficiaries under the Workmen’s 
Compensation Act, the compensation due 
to both may be paid to the former does 
not authorize treatment of the entire 
amount due them as belonging to the 
mother alone, nor conversion thereof into 
a lump sum at the latter’s request, an un- 
divided portion thereof belonging to, and 
being dedicated to the support of, the 
child. Cogdill v. Aetna Life Ins. Co., 90 
M 244, 257, 2 P 2d 292. 


Conversion of Monthly Payments into 
Lump Sum—Application of Beneficiary 
Essential 


The widow of a decedent workman and 
her two minor children were his benefi- 
ciaries under the provisions of the Work- 
men’s Compensation Act. She remarried 
and thereafter made application for a 
lump-sum settlement of the amounts still 
remaining due, in the form of a letter, 
Signing it in her name as it was before 


payment shall be made to the person 
rized representative. 


remarriage. The board granted the re- 
quest. The guardian of the minors ap- 
pointed after the death of the mother 
sued to recover the amount involved in 
the lump-sum settlement on the ground 
that the board acted without authority in 
making it. Since the mother at the time 
she signed the application for conversion, 
having then remarried, was no longer a 
beneficiary, the action of the board was 
void in the absence of an application for 
conversion signed by a beneficiary. Davis 
v. Industrial Accident Board, 92 M 503, 
508 et seq., 15 P 2d 919. 


Conversion of Monthly Payments into 
Lump Sum—Minors Sole Beneficiaries 


Where, after remarriage of their mother, 
minors are the sole beneficiaries of a 
decedent workman under the Workmen’s 
Compensation Act, the only person au- 
thorized to sign an application for conver- 
sion of the monthly payments into a lump- 
sum settlement is their guardian appointed 
under the general statutes relating to 
guardians (91-4501 to 91-4526), impliedly 
intended by the legislature to apply in 
such a situation. Davis v. Industrial Acei- 
dent Board, 92 M 503, 15 P 2d 919. 


CHAPTER 6 


CLAIMS—LIABILITY FOR INJURY UNDER DIFFERENT PLANS OF ACT 


Section 92-601. 


Claims must be presented within what time. 
Exception in cases of minors and inecompetents as to period of 
Employer liable when lets work to other than independent contractor. 
When contractor performing casual employment becomes the employer. 
Compensation in case of death of employee—determination of benefi- 
Examination of employee by physician—request or order for—physi- 


Contracts or agreements for hospital benefits, conditions governing. 


Who liable for injuries under the different plans of act and in what 


92-602. 
limitation. 
92-603. Repealed. 
92-604. 
92-605. Presumption when employer lets work by contract. 
92-606. 
92-607. Work to be paid for in property other than money—wages. 
92-608. 
ciary, ete. 
92-609. 
cian may testify. 
92-610. 
92-611. Hospitals to be under supervision of board. 
92-612. Liability for treatment or malpractice in ease of hospital service. 
92-613. Questions of law in certain actions. 
92-614. 
amounts. 
92-601. 


(2899) Claims must be presented within what time. In case of 


personal injury or death, all claims shall be forever barred unless presented 
in writing under oath to the employer, the insurer, or the board, as the case 
may be, within twelve months from the date of the happening of the acci- 
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dent, either by the claimant or someone legally authorized to act for him 


in his behalf. 


History: En. Sec. 10, Ch. 96, L. 1915; 
amd. Sec. 3, Ch. 100, L. 1919; re-en. Sec. 
2899, R. C. M. 1921; amd. Sec. 1, Ch. 34, 
L. 1935. 


Doctor Filing Claim 


Where doctor filed a claim for services 
in treating eye of injured employee with 
the industrial accident board within 12 
months from the date of the accident, and 
the employee who lost no wages by his in- 
jury filed no claim but acquiesced in the 
filing of the claim by the doctor when in- 
formed thereof, the employee ratified the 
act of the doctor and the filing of the 
claim gave the board jurisdiction to award 
compensation for the loss of an eye when 
it later developed that the employee had 
become totally blind in one eye. Gugler 
v. Industrial Accident Board, 117 M 38, 
45, 157 P 2d 89. 


Duty of Board to Advise Employee 


Where the industrial accident board had 
received notice of an accident from the 
employer and had authorized medical care 
upon a written inquiry made by the em- 
ployee within one year from the date of 
accident, the board could not assert the 
statute of limitations when the employee 
filed a formal claim six days after the year 
elapsed since the board had a duty fully 
to advise the employee as to all require- 
ments when he first made inquiry. Yurko- 
vich v. Industrial Accident Board, 132 M 
77, 314 P 2d 866. 


Equitable Estoppel 


In an action by a claimant under the 
Workmen’s Compensation Act against the 
insurance carrier of his employer to re- 
cover compensation for injuries sustained 
in the course of his employment, in which 
the defense was that the claim was barred 
by section 2899, Rev. Codes 1921, because 
not filed within statutory period, under 
the doctrine of equitable estoppel defend- 
ant was barred from asserting the limita- 
tion by the course of conduct of a local 
insurance agency, clothed with ostensible 
authority by defendant in handling a prior 
claim by plaintiff, in repeatedly advising 
him that his claim would be taken care of, 
by sending claimant to a physician for the 
purpose of procuring an X-ray, telling him 
that a representative of the insurer was 
coming to look into the claim, who how- 
ever never did come, ete., all of which 
justified the claimant in believing that a 
written claim would not be required, he 
not being advised to the contrary until 
the time for filing it had expired. Lind- 
blom v. Employers’ Liability Assurance 


Corp., 88 M 488, 492, 295 P 1007, dis-- 


tinguished in 96 M 204, 209, 29 P 2d 649, 
58 F Supp 844, 849 and 189 F Supp 423, 
427. 


Where employee did not file his written 
claim for compensation within 12 months 
from the date of the happening of the 
accident because he was not examined 
thoroughly during that time, although he 
repeatedly asked that X-rays be given, 
the doctrine of equitable estoppel should 
apply, and the employee should receive 
his compensation. McCoy v. Mike Horse 
Min. & Mill. Co., 126 M 435, 252 P 2d 
1036, 1039, explained in 128 M 570, 280 
P 2d 1086. 

The doctrine of equitable estoppel is a 
flexible one, founded in equity and good 
conscience; its object is to prevent a party 
from taking an unconscionable advantage 
of his own wrong while asserting his strict 
legal rights. Levo v. General-Shea-Morri- 
son, 128 M 570, 280 P 2d 1086, 1090. 


Equitable estoppel may prevent a de- 
fendant from contending that a claim was 
not filed in time. Levo v. General-Shea- 
Morrison, 128 M 570, 280 P 2d 1086. 


Under the facts of the case the em- 
ployee’s failure to file his claim within 
the statutory time should not operate to 
bar his claim, since his failure was brought 
about by the direct intervention of the 
employer’s agents. Levo v. General-Shea- 
Morrison, 128 M 570, 280 P 2d 1086. 


Statutory Provision Mandatory 


The provision of section 2899, Rev. 
Codes 1921, making it incumbent upon a 
claimant for compensation to present his 
claim in writing under oath to the em- 
ployer, insurer or the industrial accident 
board, within the statutory period after 
the accident, or it “shall be forever 
barred,” is mandatory. Although the pro- 
visions of the Workmen’s Compensation 
Act are to be liberally construed they can- 
not be extended by holding that because 
of delay in transmission of papers to and 
from a foreign country, where the widow 
of decedent employee resided, presenta- 
tion of the claim after the expiration of 
the statutory period was timely. Chmie- 
lewska v. Butte & Superior Min. Co., 81 
M 36, 41 et seq., 261 P 616, distinguished 
in 103 M 503, 507, 64 P 2d 838. 

Compliance with the provisions of sec- 
tion 2899, Rev. Codes 1921, requiring an 
injured workman seeking compensation 
under the Workmen’s Compensation Act 
to present his claim within a _ specified 
period from the date of the happening of 
the accident, is indispensable to the exist- 


_ ence of the right to maintain proceedings 


to compel payment. Williams v. Anaconda 
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Copper Min. Co., 96 M 204, 207 et seq., 
29 P 2d 649. 


Verification of Claim 


The verification is no part of a plead- 
ing; its absence is waived by failure to 
object to the defect, and, on objection, 
the defect may be cured by amendment of 
the pleading on file, and where only defect 
in claim for compensation under this act 
was that it was not verified and was re- 
turned to claimant to verify, the fact that 
the time within which to file had expired 
before it was returned although it had 
originally been filed on time, was no justi- 
fication for rejecting it. Chisholm v. Vo- 
eational School for Girls, 103 M 503, 507, 
64 P 2d 838. 


Waiver of Defense 


Where claimant for compensation did 
not file his claim within the time required 
by section 2899, Rev. Codes 1921, defend- 


92-602. 


92-604 


ant employer was not required to file an 
answer or state a defense orally before 
the industrial accident board, and elaim- 
ant’s assertion that by such failure the 
employer waived its right to make defense 
was without merit. Williams v. Anaconda 
Copper Min. Co., 96 M 204, 207 et seq., 29 
P 2d 649. 


References 


Maki v. Anaconda Copper Min. Co., 87 
M 314, 319 et seq., 287 P 170; State ex rel. 
Roundup Coal Min. Co. v. Industrial Acei- 
dent Board, 94 M 386, 393, 23 P 2d 253; 
Kerruish v. Industrial Accident Board, 112 
M 556, 559, 118 P 2d 1049. 


Collateral References 


Workmen’s CompensationC1269 et seq. 
100 C.J.S. Workmen’s Compensation 
§ 468 (1) et seq. 


Time of filing claim. 78 ALR 1294. 


(2900) Exception in cases of minors and incompetents as to 


period of limitation. No limitation of time as provided in section 92-601 or 
in this Title, known as Workmen’s Compensation Act, shall run as against 
any injured workman who is mentally incompetent and without a guardian, 
or an injured minor under eighteen (18) years of age who may be without a 
parent or guardian. A guardian in either case may be appointed by any 
court of competent jurisdiction in which event the period of limitations as 
provided for in section 92-601, shall begin to run on the date of appointment 
of such guardian, or when such minor arrives at the age of eighteen (18) 


years, whichever date may be the earlier. 


History: En. Sec. 10, Ch. 96, L. 1915; 
re-en. Sec. 2900, R. C. M. 1921; amd. Sec. 
Poona el.) ob. 1925; amd. Sec. 1, Ch..79, 
L. 1939; amd. Sec. 5, Ch. 235, L. 1947. 


1939 Amendment Unconstitutional 


Chapter 79 of Laws 1939, excepting 
workmen employed by school districts 
from the prescribed limitation of time 
within which claims for injuries must be 
presented to the party liable, or from the 
filing of claims with the industrial acci- 
dent board, ete., is unconstitutional as 
being a special act in the nature of class 
legislation in contravention of section 26, 
article V of the constitution. Kerruish v. 
Industrial Accident Board, 112 M 556, 557, 
118 P 2d 1049. 


Mental Incompetency 


Under section 9 of ch. 121, Laws 1925, 
which amended section 2900, Rev. Codes 


92-603. 


1921, the statutory period within which 
an injured workman must file his claim 
for compensation does not apply where 
the claimant was mentally incompetent 
for some time thereafter; under such 
conditions the statute does not begin to 
run until he regains his competency. 
Maki v. Anaconda Copper Min. Co., 87 M 
314, 320, 287 P 170. 

The provision of section 9 of ch. 121, 
Laws 1925, which amended section 2900, 
Rev. Codes 1921, that no limitation of time 
for presentation in writing of a claim for 
compensation shall run against a workman 
while mentally incompetent, applies as 
well to the requirement of section 92-807, 
with reference to service of notice of 
injuries received upon the employer or 
insurer. Maki v. Anaconda Copper Min. 
Co., 87 M 314, 287 P 170, distinguished in 
94 M 386, 390, 23 P 2d 253. 


(2900.1) Repealed—Chapter 235, Laws of 1947. 


92-604. (2901) Employer liable when lets work to other than independ- 


ent contractor. Where any employer procures any work to be done, wholly 
or in part for him, by a contractor other than an independent contractor, 
and the work so procured to be done is a part or process in the trade or 
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business of such employer, then such employer shall be hable to pay all 
compensation under this act to the same extent as if the work were done 
without the intervention of such contractor. And the work so procured to 
be done shall not be construed to be “casual employment.” 


History: En. Sec. 11, Ch. 96, L. 1915; Construction and application of term 
re-en. Sec. 2901, R. C. M. 1921. “business” as used in provisions of Work- 


men’s Compensation Act. 106 ALR 1502. 
Collateral References 


Workmen’s Compensation@—186 et seq. 
99 C.J.S. Workmen’s Compensation § 37 
et seq. 


92-605. (2902) Presumption when employer lets work by contract. 
Where any employer procures work to be done as specified in the preceding 
section, such contractor and his employees shall be presumed to have elected 
to come under that plan of compensation adopted by the employer, unless 
they shall have otherwise elected, as provided herein. 


History: En. Sec. 11, Ch. 96, L. 1915; 
re-en. Sec. 2902, R. C. M. 1921. 


92-606. (2903) When contractor performing casual employment be- 
comes the employer. Where any employer procures any work to be done, 
wholly or in part for him, by a contractor, where the work so procured to be 
done is casual employment as to such employer, then such contractor shall 
become the employer for the purposes of this act. 


History: En. Sec. 11, Ch. 96, L. 1915; 
re-en. Sec. 2903, R. C. M. 1921. 


92-607. (2904) Work to be paid for in property other than money— 
wages. Where any employer procures any work to be done, payment for 
which is to be made in property other than money or its equivalent, and the 
value of which property is speculative or intangible, the wages of the em- 
ployees receiving such compensation shall be determined by the board in 
accordance with the going wage for the same or similar work in the district 
or locality where the same is to be performed; provided, however, that 
where an employer procures any work to be done by any contractor, or 
through him by a subcontractor, the payment for which is to be made in 
property other than money or its equivalent, and the value of which prop- 
erty is speculative or intangible, then and in that event, the employer shall 
not be liable for compensation, but such lability shall fall upon the con- 
tractor or subcontractor, as the case may be. 

History: En, Sec. 11, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2904, R. C. M. 1921. Workmen’s Compensation€=801 et seq. 
99 C.J.S. Workmen’s Compensation § 294. 


92-608. (2905) Compensation in case of death of employee—determina- 
tion of beneficiary, etc. If an injured employee dies and the injury was the 
proximate cause of such death, then the beneficiary, or the major or minor 
dependents of the deceased, as the case may be, shall receive the same com- 
pensation as though the death occurred immediately following the injury, 
but the period during which the death benefit shall be paid shall be reduced 
by the period during or for which compensation was paid for the injury. 

If the employee shall die from some cause other than the injury, there 
shall be no liability for compensation after his death. 
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The question as to who constitutes a beneficiary, or a major or minor 
dependent, shall be determined as of the date of the happening of the acci- 
dent to the employee, whether death shall immediately result therefrom 


or not. 
History: En. Sec. 12, Ch. 96, L. 1915; 
re-en. Sec. 2905, R. C. M. 1921. 
References 


Goodwin v. Elm Orlu Min. Co., 83 M 
152, 155, 269 P 403; Hendy v. Industrial 


Accident Board, 115 M 516, 520, 146 P 2d 
324, 
Collateral References 


Workmen’s CompensationC=908 et seq. 
99 C.J.S. Workmen’s Compensation § 130. 


92-609. (2906) Examination of employee by physician—request or 
order for—physician may testify. Whenever in case of injury the right to 
compensation under this act would exist in favor of any employee, he shall, 
upon the written request of his employer or the insurer, submit from time 
to time to examination by a physician, who shall be provided and paid for 
by such employer or insurer, and shall likewise submit to examination from 
time to time by any physician selected by the board, or any member or 
examiner, or referee thereof. 

The request or order for such examination shall fix a time and place 
therefor, due regard being had to the convenience of the employee and his 
physical condition and ability to attend at the time and place fixed. The 
employee shall be entitled to have a physician, provided and paid for by 
himself, present at any such examination. So long as the employee, after 
such written request, shall fail or refuse to submit to such examination, or 
shall in any way obstruct the same, his right to compensation shall be 
suspended. Any physician employed by the employer, the insurer, or the 
board, who shall make or be present at any such examination, may be 
required to testify as to the results thereof. 


History: En. Sec. 13, Ch. 96, L. 1915; 
re-en. Sec. 2906, R. C. M. 1921. 


Request for Examination Required 


The provision of this section requiring 
a claimant under the Workmen’s Compen- 
sation Act to submit to examination by a 
physician from time to time at the re- 
quest of employer or insurer, though man- 
datory, at the peril of having his compen- 
sation suspended for noncompliance, is 
not self-executing. Burns v. Aetna Life 
Ins. Co., 95 M 186, 187 et seq., 26 P 2d 
175, 


Unreasonable Demand 


Where a woman claimant under the 
Workmen’s Compensation Act whose hand 
had been injured in a laundry had sub- 


92-610. 


mitted herself to a number of examina- 
tions by physicians, but refused to go to a 
hospital for a period of from four to six 
days for the purpose of making experi- 
ments as to the effect of hot water on the 
injured hand, the court properly held that 
the demand was unreasonable. Burns v. 
Aetna Life Ins. Co., 95 M 186, 26 P 2d 
175. 


Collateral References 

Workmen’s Compensation@1305 et seq. 

100 C.J.S..Workmen’s Compensation 
§ 484. 


Injured employee’s duty as to submis- 
sion to examination. 6 ALR 1270 and 
41 ALR 866. 


(2907) Contracts or agreements for hospital benefits, conditions 


governing. Nothing in this act shall be construed as preventing employers 
and workmen from waiving the provisions of section 92-706, and entering 
into mutual contracts or agreements providing for hospital benefits and 
accommodations to be furnished to the employee. 

Such hospital contract or agreements must provide for medical, hospital 
and surgical attendance for such employee for sickness contracted during 
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the employment, except venereal diseases and sickness as a result of in- 
toxication, as well as for injuries received arising out of and in the course 
of the employment. 


No assessment of employees for such hospital contracts or benefits shall 
exceed one dollar ($1.00) per month for each employee, except in cases 
where it shall appear to the satisfaction of the board, after a hearing had 
for that purpose, that the actual cost of such service exceeds the said sum 
of one dollar ($1.00) per month, and any such finding of the board may be 
modified at any time when justified by a change of conditions, or otherwise, 
either upon the board’s own motion, or the application of any party in 
interest. 


No profit, directly or indirectly, shall be made by any employer as a 
result of such hospital contract or assessments. It is the purpose and intent 
of this act to provide that where hospitals are maintained by employers, such 
hospitals shall be no more than self-supporting from assessments of em- 
ployees, and that where hospitals are maintained by other than the em- 
ployer, all sums derived by assessment of employees shall be paid in full 
to such hospital without deduction by the employer. All contracts pro- 
vided for herein shall be subject to the provisions of section 92-706, in so far 
as the same relates to cases of inadequate medical and hospital facilities. 


Whenever, in the opinion of the board, it is necessary for an employee to 
have specialized medical and hospital service not furnished by the con- 
tracting hospital or physician the industrial accident board is authorized 
to direct that such specialized medical and hospital treatment be given, and 
to pay for the same with a properly drawn warrant on the industrial acci- 
dent fund, not exceeding the sum of three hundred dollars ($300.00), where 
the workman is under plan three and the insurance carrier under plans one 
and two, provided, however, that this section shall apply only in cases where 
the average number of employees paying a monthly fee on the hospital 
and medical contract is less than two hundred and fifty employees. 

All contracts mentioned herein shall be filed with the board, which shall 
have full power to approve or disapprove any such contract, and no payment 
shall be legally collectible under any such contract or incidental thereto 
until approval thereof by the board. 


History: En. Sec. 14, Ch. 96, L. 1915; 
re-en. Sec. 2907, R. C. M. 1921; amd. Sec. 
OM Bs bol WE ft mie 2 4! 


Contract for Benefit of Third Persons 


A eontract made pursuant to the Work- 
men’s Compensation Act for supplying hos- 
pital, medical and surgical eare to all 
employees assenting thereto, under this 
section and section 92-706, is one made for 
the benefit of third persons, the employees, 
who, upon its acceptance by them, be- 
come entitled to enforce it, in accordance 
with its terms under section 13-204. Kelly 
v. Montana Power Co., 111 M 118, 121, 106 
P 2d 339. 


Contract—Intent and Purpose 
A contract entered into between an em- 


ployer of labor and a hospital in conform- 
ity with section 2907, Rev. Codes 1921, 
under which the hospital was bound to 
provide medical and surgical attendance 
to the employee for sickness contracted 
during his employment, except where 
chargeable to his own vice, as well as for 
injuries arising out of and in the course 
of the employment, must be construed in 
the light of the true intent and purposes 
of the act, which became a part of it. 
Murray Hospital v. Angrove, 92 M. 101, 
106 et seq., 10 P 2d 577. 

A contract entered into between a min- 
ing company and a hospital for the hos- 
pitalization of its employees under the 
Workmen’s Compensation Act (92-610 et 
seq.) must be construed in the light of the 
intent and purpose of the aet which be- 
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came a part of the contract. Sample v. 
Murray Hospital, 103 M 195, 197, 201, 
62 P 2d 241. 


Employer Not Required to Furnish Care 
by Other than Contractor 


An employer who has entered into a 
hospital contract pursuant to the Work- 
men’s Compensation Act under this sec- 
tion and section 92-706, for supplying hos- 
pital, medical and surgical care to all 
employees assenting thereto, in considera- 
tion of a $1 assessment deducted from 
their wages, may not be forced by an em- 
ployee to furnish him such eare by other 
than the contracting hospital, physician or 
surgeon for illness (appendicitis in the 
instant case) occurring during the employ- 
ment. Kelly v. Montana Power Co., 111 
M 118, 119, 106 P 2d 339. 


Profit Not Permitted 


Contract between an employer, working 
under plan No. 1 of the Workmen’s Com- 
pensation Act, for hospitalization of 
his employees pursuant to section 2907, 
Rev. Codes 1921, was not open to the 
charge that whereas under companion 
section 2917, hospitalization is intended 
to be free, under the contract the em- 
ployer was enabled to reap a profit, section 
2907, the provisions of which were sub- 
stantially followed in the contract, in 
effect providing that the employer shall 
not retain, nor have returned to him by 
the hospital, any part of the money with- 
held from the wages of the employees for 
hospital purposes, and where the employer 
maintains his own hospital, it shall be no 


92-611. 


92-612 


more than self-sustaining. Murray Hos- 
pital v. Angrove, 92 M 101, 110, 10 P 2d 
577. 


Sickness Contracted during Employment 


Under the rule that the provisions of 
the Workmen’s Compensation Act must 
be liberally construed, an injury sustained 
by an employee while on his way to work 
constitutes “sickness” in its popular sig- 
nificance, i.e., an affection of the body 
which deprives it temporarily of its power 
to fulfill its usual functions, within the 
meaning of section 2907, Rev. Codes 1921, 
authorizing a contract between the em- 
ployer and a hospital for medical attend- 
ance to employees, inter alia, for sickness 
contracted during their employment. Mur- 
ray Hospital v. Angrove, 92 M 101, 111, 
10 P 2d 577. 


References 


London Guaranty & Accident Co. v. In- 
dustrial Accident Board, 82 M 304, 266 P 
1103; Herberson v. Great Falls Wood & 
Coal Co., 83 M 527, 273 P 294; Landeen 
v. Toole County Refining Co., 85 M 41, 
277 P 615; McCoy v. Mike Horse Min. 
& Mill. Co., 126 M 435, 252 P 2d 1036, 
1038. 


Collateral References 


Workmen’s CompensationG—961 et seq. 
99 C.J.S. Workmen’s Compensation § 266. 


Workmen’s Compensation Act as affect- 
ing master’s duty and liability under con- 
tract to furnish medical treatment to 
employees. 33 ALR 1204. 


(2908) Hospitals to be under supervision of board. Each and 


every hospital maintained wholly or in part by payments from workmen, 
which furnishes treatment and services to employees for sickness and injury, 
as provided in this act, shall be under the supervision of the board as to the 
services and treatment rendered such employees, and shall, from time to 
time, make reports of such services, attendances, treatments, receipts, and 
disbursements as the board may require. 


History: En. Sec. 14, Ch. 96, L. 1915; 
re-en. Sec. 2908, R. C. M. 1921. 


92-612. (2909) Liability for treatment or malpractice in case of hospital 
service. Neither an employer, an insurer, nor the board, shall be liable in 
any way for any act in connection with the treatment or care, or malprac- 
tice in treatment or care, of any sickness or injury sustained by an em- 
ployee, or the beneficiary of any hospital contract, where such act or treat- 
ment or malpractice in treatment is caused, or alleged to have been caused, 
by any physician, hospital, or attendant furnished by such employer, in- 
surer, or the board. 


History: En. Sec. 14, Ch. 96, L. 1915; 
re-en. Sec. 2909, R. C. M. 1921; amd. Sec. 
6, Ch. 235, L. 1947. 


Selection of Incompetent First-aid At- 
tendant by Company 


In an action by employee against min- 
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ing company to recover damages for per- 
sonal injuries caused by negligent treat- 
ment of plaintiff’s injured eye by the 
company’s first-aid attendant resulting in 
loss of sight of the eye, assertion of com- 
pany that under this section the action is 
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not based upon “malpractice” in any sense 
of the term, but upon want of care in 
selecting an incompetent first-aid attend- 
ant on the part of the company. Vesel v. 
Jardine Min. Co., 110 M 82, 105, 100 P 
2d 75, 127 ALR 1093. 


condemned, was without merit, because 


92-613. (2910) Questions of law in certain actions. In any action to 
recover damages for any act connected with the treatment or care, or mal- 
practice in treatment or care, of any sickness of or injury sustained by an 
employee, the question of whether or not due care was given by the defend- 
ants shall be a question of law for the court. 


History: En. Sec. 15, Ch. 96, L. 1915; died four days after such refusal, the 
re-en. Sec. 2910, R. C. M. 1921. court committed error in submitting the 
issues to the jury. Sample v. Murray Hos- 


Wrongful Refusal of Hospital to Receive pital, 103 M 195, 201, 62 P 2d 241. 


Patient 


Where the damages sought were based 
upon an alleged wrongful refusal of a hos- 
pital to receive a mining company’s em- 
ployee suffering from pneumonia, and who 


92-614. (2911) Who liable for injuries under the different plans of act 
and in what amounts. Every employer who shall become bound by and sub- 
ject to the provisions of compensation plan number one, and every employer 
and insurer who shall become bound by and subject to the provisions of 
compensation plan number two, and the industrial accident fund where the 
employer of the injured employee has become bound by and subject to the 
provisions of compensation plan No. 38, shall be liable for the payment 
of compensation in the manner and to the extent hereinafter provided 
to an employee who has elected to come under this act, and who shall re- 
ceive an injury arising out of and in the course of his employment, or, in the 
ease of his death from such injury, to his beneficiaries, if any; or, if none, 
to his major dependents, if any; or, if none, to his minor dependents, if any. 


Collateral References 


Workmen’s CompensationG2253, 2254. 
99 C.J.S. Workmen’s Compensation § 207. 


History: En. Sec. 16, Ch. 96, L. 1915; 
re-en. Sec. 2911, R. C. M. 1921. 


NOTE.—See annotations under section 
92-418 also. 


Act Does Not Provide Measure of Dam- 
ages in Tort Action 


In action by employee for negligence of 
employer who had not elected to be bound 
by the Workmen’s Compensation Act, the 
compensation provided by the act is not to 
be taken as a yardstick to measure plain- 
tiff’s damages, since the compensation is 
not based upon a cause of action for tort 
and omits entirely the element of pain 
and suffering. Chancellor v. Hines Motor 
Supply Co., 104 M 603, 615, 69 P 2d 764. 


Aggravation or Acceleration of Disease 


The death of a coal miner, who was 
predisposed to heart disease, from shock 
while coming from work in the mine in 
which the temperature was very high and 
passing through an air course into which 
ice-cold air was being forced by means of 
a fan, rendering the temperature therein 


very low, was due to an “industrial” acci- 
dent arising out of and in the course of 
his employment. Nicholson v. Roundup 
Coal Min. Co., 79 M 358, 257 P 270. 

The rule that the employer takes the 
employee as he finds him is well estab- 
lished. The fact that an employee was 
suffering from a pre-existing disease or 
disability does not preclude compensation 
if the disease or disability was aggravated 
or accelerated by an industrial injury 
which arose out of and in the course of 
the employment. Gaffney v. Industrial Ac- 
cident Board, 129 M 394, 287 P 2d 256, 
259. 


Blood Poisoning 


A laborer about an ore sampler had for 
a number of years been suffering from a 
large ulcer on the front of one of his legs 
between the knee and the ankle. Physi- 
cians grafted skin on the denuded area of 
the ulcer successfully and he returned to 
work, the healed area being bandaged. 
A week thereafter he died from blood 
poisoning. His widow, asserting that 
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death was due to an injury sustained by 
decedent shortly after returning to work 
in that a rock had struck the healed 
ulcerous area causing an abrasion through 
which the infection germs had entered 
into the blood stream, made claim for 
compensation under the Workmen’s Com- 
pensation Act. The claim was properly 
rejected where evidence warranted the 
conclusion that decedent did not sustain 
an injury to the leg as claimed, but that if 
he did, such injury was not the proximate 
cause of his death, but, as found by both 
the board and district court, the blood 
poisoning was due to infection from the 
ulcer prior to the time of the alleged 
injury. Kerns v. Anaconda Copper Min. 
Co., 87 M 546, 289 P 563. 


Burden of Proof 


The Workmen’s Compensation Act is not 
framed on the theory of life insurance for 
employees, but on that of compensation 
for injuries sustained in the course of em- 
ployment, and the burden rests upon the 
claimant to establish by a preponderance 
of the evidence that the injury or death 
proximately resulted from an industrial 
accident arising out of and in the course 
of employment. Kerns v. Anaconda Cop- 
per Min. Co., 87 M 546, 289 P 563. 

Burden is on claimant to prove by a 
preponderance of the evidence that work- 
man died as the result of an accidental 
injury, but it was not incumbent upon 
widow to have an autopsy performed to 
establish the cause of death. Birdwell v. 
Three Forks Portland Cement Co., 98 M 
483, 40 P 2d 43. 


Decision of Board—Presumption 


Where a decision of the board as to 
whether an accident arose out of or in the 
course of the employment involved the 
consideration of conflicting evidence as to 
essential facts or the deduction of per- 
missible but diverse inferences therefrom, 
its solution of such conflict is presumed 
to be correct, and the burden of proof 
is upon the party attacking it to show 
they were erroneous. Partoll v. Anaconda 
Copper Min. Co., 122 M 305, 203 P 2d 
974, 977. 


Determination of Dependency 


In determining whether a claimant was 
a dependent, the board is not concerned 
with problematical future conditions, but 
only with the condition of the claimant 
at the time of the injury to the decedent. 
Morgan v. Butte Central Min. & Mill. Co., 
58 M 633, 644, 194 P 496. 


Employers Not Insurers of Employees at 
All Times 

While Workmen’s Compensation Act 
must be liberally construed, it does not 


92-614 


contemplate that employer is insurer of 
employee at all times during his period of 
employment, nor is it founded on the 
theory of life insurance or a social insur- 
ance law. Sullivan v. Roman Catholic 
Bishop of Helena, 103 M 117, 125, 61 P 
2d 838. 

Employers are not made insurers of their 
employees at all times during their period 
of employment under the Workmen’s Com- 
pensation Act, and unless claimants for 
compensation under that act received in- 
juries arising out of and in the course of 
their employment, there can be no recov- 
ery of compensation. Griffin v. Industrial 
Accident Fund, 111 M 110, 115, 106 P 2d 
346, explained in 140 M 497, 500, 501, 374 
P 2d 84, 

In adhering to the policy of liberal con- 
struction provided by section 92-838, the 
supreme court may not interpret this stat- 
ute so that an employer would be an in- 
surer of his employees at all times during 
the employment. Williams v. Glacier Park 
Co., 140 M 440, 373 P 2d 517, 519. 


Exclusive Remedy 


The Workmen’s Compensation Act, in 
so far as it provides compensation to an 
injured employee for injuries received 
from an accident growing out of and in 
the course of his employment, is exclusive 
of all other remedies. Wirta v. North 
Butte Min. Co., 64 M 279, 285, 210 P 332, 
30 ALR 964. 

Injuries to a miner caused by smoke 
and gas incident to a fire in the mine, and 
sustained by him after he had ceased 
working and while he was compelled to 
remain therein until rescued, arose out of 
and in the course of his employment. Hav- 
ing agreed to be bound by the provisions 
of the Workmen’s Compensation Act, the 
injured miner was bound by the provision 
making the compensation allowed by it 
exclusive of all other remedies, and was 
therefore barred from bringing an inde- 
pendent action for damages. Wirta v. 
North Butte Min. Co., 64 M 279, 210 P 
332, 30 ALR 964. 


Exposure to More Than Normal Risk 


An injury to a workman arises “out of” 
his employment if it is the result of ex- 
posure to a hazard peculiar to the employ- 
ment, or of exposure to more than the 
normal risk to which the people of the 
community generally are subject. Wig- 
gins v. Industrial Accident Board, 54 M 
335, 170 P 9. 


Heart Failure 


Heart failure may be elassified as an 
industrial accident where it is brought 
about by unusual stress and strain in em- 
ployment. Rathbun v. Taber Tank Lines, 
Ine., 129 M 121, 283 P 2d 966, 969, ex- 
plained in 133 M 198, 321 P 2d 1094. 
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Heat Prostration 


Death of state highway employee caused 
by heat prostration while working on oil- 
surfaced highway on mid-July afternoon 
was compensable under Workmen’s Com- 
pensation Act, and fact he lived eleven 
days after injury did not affect widow’s 
right to recover compensation. Ryan v. 
Industrial Accident Board, 100 M 143, 
151, 45 P 2d 775. 


Heat Prostration — Death Compensable 
although Heart Disease Also Present 


Death of workman caused by extreme 
heat from cement kilns which he was 
attending prior to his collapse was com- 
pensable under Workmen’s Compensation 
Act and fact that decedent was suffering 
from heart disease previous to and on the 
day of his death did not prevent recovery 
by his widow. Birdwell v. Three Forks 
Portland Cement Co., 98 M 483, 498, 40 
P 2d 438, distinguished in 99 M 163, 177, 
43 P 2d 663 and 100 M 1438, 148, 149, 45 
P 2d 775. 


Injury Arising Out of and in the Course 
of Employment 


The phrase “injury arising out of and 
in the course of his employment,’ means 
that to warrant payment of compensation, 
the facts must disclose that the injury or 
death, as the case may be, resulted from 
an industrial accident, arising out of and 
in the course of the employment. These 
terms are employed conjunctively, and not 
disjunctively, and the burden of proof is 
upon the claimant to establish, by a pre- 
ponderance of the evidence, that the three 
of these conditions are met. Wiggins v. 
Industrial Accident Board, 54 M 335, 342, 
170sry, 

No exact formula can be laid down 
which will automatically solve every case 
involving the question whether an acci- 
dent arises out of and in the course of 
the employment, but each case must de- 
pend upon its particular facts and cir- 
cumstances. Partoll v. Anaconda Copper 
Min. Co., 122 M 305, 203 P 2d 974, 977. 


Where an employee was injured while 
riding on a conveyor belt during a period 
when he had no particular tasks to per- 
form and the evidence showed that the 
action was one which could be reasonably 
contemplated by the employment, the in- 
jury arose out of as well as in the course 
of employment. Richardson v. J. Neils 
Lumber Co., 136 M 601, 341 P 2d 900. 


Injury, resulting from a mauling by a 
grizzly bear in a national park, occurring 
away from employer’s premises while the 
claimant was on personal recreation not 
connected with his activities as an em- 
ployee and not incidental to nor required 
by his employment, did not arise out of 
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nor was it in the course of his employ- 
ment. Williams v. Glacier Park Co., 140 
M 440, 373 P 2d 517, 519. 


Injury Arising Out of and in the Course 
of Employment—Causal Connection 


If there is a causal connection shown 
between the injury of an employee claim- 
ing compensation under the Workmen’s 
Compensation Act and the business in 
which he was employed substantially con- 
tributing to the injury, liability exists, 
and the fact that the injury occurred on 
a public road or on premises adjacent to 
those of his employer is not alone con- 
clusive against liability, nor is the fact 
that the danger to which the employee 
was exposed was one to which the general 
publie was likewise exposed, it being suf- 
ficient if the employee was peculiarly 
subjected to the danger resulting in the 
accident by reason of his employment. 
Herberson v. Great Falls Wood & Coal Co., 
83 M 527, 534, 273 P 294. 


It was the duty of an employee of a 
coal company each morning before the 
arrival of others employed at the coal- 
yard to open a gate in the fence surround- 
ing it; for that purpose he had been en- 
trusted with a key. To reach the gate it 
had been his custom with the knowledge 
of his employer and without objection on 
the part of the employer, after alighting 
from a streetcar, to cross premises adja- 
cent to those of the employer. Alighting 
from the car on the morning of the acci- 
dent, some 900 feet from the gate, and 
moving toward it, he was struck by an 
automobile, his injuries resulting in death 
the following day. Since there was a 
causal connection between his injuries and 
the duties imposed upon him by his em- 
ployer, the claimant, his widow, was en- 
titled to compensation. Herberson v. Great 
Falls Wood & Coal Co., 83 M 527, 273 P 
294. | 


To entitle a workman to. compensation 
under this act he must be able to prove 
by a preponderance of the evidence the 
following essential elements: (1) the in- 
jury must have resulted from an industrial 
accident (2) arising out of and (3) in the 
course of his employment; the term arising 
“out of” presupposing a causal connection 
between the employment and the injury, 
and the words “in the course of” referring 
to the time, place and circumstances under 
which the accident took place. Landeen 
v. Toole County Refining Co., 85 M 41, 
277 P 615. 


Unless the instrumentality causing in- 
jury to a workman or the premises on 
which the injury occurred were used in 
connection with the actual place of work 
where the employer carried on his busi- 
ness, there can be no recovery under the 
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Workmen’s Compensation Act; but if the 
employee is injured while carrying on the 
business of the employer, there is liability 
even though the injury occurred off the 
latter’s premises or through an instru- 
mentality not under the employer’s con- 
trol. Griffin v. Industrial Accident Fund, 
111 M 110, 106 P 2d 346, explained in 140 
M 497, 500, 501, 374 P 2d 84. 


Injury Arising Out of and in the Course 
of Employment—Going to or from Work 


Where an industrial accident occurs 
while an employee is going to or from 
work on the premises of his employer and 
using ways of ingress and egress fur- 
nished by the latter, without deviation 
for purposes of his own, the injury suf- 
fered by reason of the accident will be 
held to arise out of and in the course of 
his employment. Nicholson v. Roundup 
Coal Min. Co., 79 M 358, 374, 257 P 270. 

Where an employee, while on his way to 
work, was struck by an automobile, his 
injury did not arise out of and in the 
course of his employment, and he was 
neither entitled to compensation nor to 
hospitalization under the general provi- 
sions of the Workmen’s Compensation Act. 
Murray Hospital v. Angrove, 92 M 101, 10 
P 2d 577. 

Where a city fireman upon completing 
his eight-hour night shift and while on 
his way home fell on an ice-covered side- 
walk sustaining injuries from which he 
died, his widow was not entitled to com- 
pensation under plan No. 3 of the Work- 
men’s Compensation Act, the injuries not 
having arisen in the course of his employ- 
ment; the question of whether or not she 
was entitled to both firemen’s pension and 
workmen’s compensation was unnecessary 
of decision under the above holding. (Sec- 
tion 11-1926.) Griffin v. Industrial Acci- 
dent Fund, 111 M 110, 115, 106 P 2d 346, 
explained in 140 M 497, 500, 501, 374 P 2d 
84, 

A workman is not entitled to compensa- 
tion for injuries received while traveling 
to and from his place of work, by an in- 
strumentality not under the control of his 
employer and when he is subjected only 
to the ordinary street hazards common to 
all pedestrians; otherwise when as a part 
of his employment he is using the streets 
or highways in carrying on the work of 
his employer. Griffin v. Industrial Acci- 
dent Fund, 111 M 110, 106 P 2d 346. 

Injuries sustained after the completion 
of the regular work by an employee sub- 
ject to call may in a proper case be com- 
pensable as an injury arising out of and 
in the course of employment. Geary v. 
Anaconda Copper Min. Co., 120 M 485, 
188 P 2d 185, 187. 

The death of a tileworker, hired in Utah 
for a construction project in Montana, in 
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a& one-car accident on a highway in Mon- 
tana while driving to the site of the pro- 
posed employment, who was to receive 
monetary compensation for the time spent 
in traveling to the job, arose out of and 
in the course of his employment. Guar- 
ascio v. Industrial Accident Board, 140 M 
497, 374 P 2d 84, 86. 


Injury Arising Out of and in the Course 
of Employment—Lunch Period 


If act resulting in injury is incidental 
to the employmert, the fact that it was 
done during the lunch period does not 
prevent the award of compensation. Geary 
v. Anaconda Copper Min. Co., 120 M 485, 
188 P 2d 185, 187. 

Where employees of defendant were 
permitted to play handball in garage and 
had played such game daily during their 
lunch hour for a period of about three 
months, and employees were required to 
eat their lunches on the premises so as 
to be there if a call came, and only em- 
ployees participated in the game, an in- 
jury caused when an employee, while 
jumping for the ball, accidentally struck 
another breaking his glasses, was suffi- 
ciently incidental to the employment to 
have arisen out of and in the course of 
his employment. Geary v. Anaconda Cop- 
per Min. Co., 120 M 485, 188 P 2d 185, 187. 


Lightning—Act of God 


The terms of the Workmen’s Compensa- 
tion Act are sufficiently comprehensive to 
inelude injury resulting from an act of 
God; thus, death resulting to an employee 
of a county, from lightning, while he is 
engaged at work on a public road, is 
death resulting from an industrial acci- 
dent, but there can be no recovery there- 
for without proof that the injury causing 
death arose “out of” and “in the course 
of” the employment. Wiggins v. Indus- 
trial Accident Board, 54 M 335, 342, 170 
0: 

In a lightning case the question for deci- 
sion is whether accident arose out of and 
in the course of employment, or if by rea- 
son of his employment the employee was 
exposed to greater danger of being struck 
than others in same locality. Where em- 
ployee was ordered to place metal pipe 
on iron scrap pile, after rain, near trees, 
pole, and wire fence, where lightning 
struck more frequently, his employment 
inereased danger, and widow was entitled 
to compensation for his death. Sullivan v. 
Roman Catholic Bishop of Helena, 103 M 
117, 122, 61 P 2d 838. 


Neurosis Compensable 


A disabling neurosis which has been 
eaused by an accidental injury is com- 
pensable under the Workmen’s Compen- 
sation Act. Sykes v. Republic Coal Co., 


407 


92-701 


94 M 239, 245, 22 P 2d 157; Best v. Lon- 
don Guarantee & Accident Co., 100 M 332, 
344, 47 P 2d 656; O’Neil v. Industrial 
Accident Board, 107 M 176, 182, 81 P 2d 
688. 


Partnership 


A carpenter was denied compensation 
for injury sustained while working on a 
new residence constructed by partner 
where he was in employ of partner as an 
individual and not in employ of partner- 
ship, a covered employer under this sec- 
tion. Marker v. Zeiler, 140 M 44, 367 P 
2d 311, 317. (Dissenting opinion, 140 M 
44, 367 P 2d 311, 318.) 


Pneumonia 


Where evidence disclosed no fracture of 
rib or erushing and no discoloration of 
the skin from the blow it was insufficient 
to establish that pneumonia, which caused 
death, was the result of accidental injury 
claimed to have been suffered when plow 
handle held by workman struck his chest. 
Doty v. Industrial Accident Fund, 102 M 
511, 520,:59 .P) 2d. .783. 

Evidence in which claimant asserted 
that the death of the workman was caused 
by bronchopneumonia induced by a fall 
while unloading ties, which caused a rectal 
abscess necessitating an operation from 
which he made normal recovery but left 
him so weak that after returning to work 
in a mine he contracted pneumonia from 
which he died a few days later, was so 
unsubstantial as to warrant a finding of 
the industrial accident board that there 
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was no connection between the alleged fall 
and the death of the workman justifying 
dismissal of the claim. Nigretto v. Indus- 
trial Accident Fund, 111 M 83, 86, 106 P 
2d 178. 


Poliomyelitis 


Death of street department foreman 
from polio was attributed to his employ- 
ment. Hines v. Industrial Accident Board, 
138 M 588, 358 P 2d 447, 449. 


Unusual Strain or Exertion Not Neces- 
sary 

An unexpected injury received in the 
ordinary performance of a duty in the 
usual manner is an injury by accident and, 
if there is medical causation, it is com- 
pensable. Murphy v. Anaconda Co., 133 
M 198, 321 P 2d 1094, 1101. 


References 


Black v. Northern Pacific Ry. Co., 66 M 
538, 546, 214 P 82; State ex rel. Morgan 
v. Industrial Accident Board, 130 M 272, 
300 P 2d 954, 958. 


Collateral References 


Workmen’s Compensation€-186 et seq., 
230 et seq., 511 et seq. 

99 C.J.S. Workmen’s Compensation §§ 37- 
119, 152 et seq. 


Injury while erossing or walking along 
railroad or street railway tracks, going to 
or from work, as arising out of and in 
the course of employment. 50 ALR 2d 363. 


CHAPTER 7 
COMPENSATION FOR VARIOUS INJURIES—AMOUNT—PAYMENT 


Section 92-701. 


Compensation for injury producing temporary total disability. 
injury producing total disability permanent in 


Medical and hospital services and such other treatment as approved 


Compensation to run consecutively—major and minor dependents not 


92-702. Compensation for 

character. 
92-703. For partial disability. 
92-704. Compensation for injury causing death. 
92-705. Providing for payment of burial expense. 
92-706. 

by the board to be furnished. 
92-707. Compensation from what date paid. 
92-708. 

residing in the United States—manner of payment. 
92-709. Compensation in ease of specified injuries. 


92-709A. Permanent and total disability created by a second injury—second 


injury account. 


92-710. Repealed. 

92-711. Paralysis of limbs considered loss thereof. 

92-712. Adjustment of compensation in case of further injuries. 

92-713. Compensation in case of changes in degree of injury. 

92-714. Payments made how. 

92-715. Biweekly payments converted into a lump sum. 
92-701. 


(2912) Compensation for injury producing temporary total 


disability. Where the injured employee has no wife, child, father, mother, 
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brother, or sister residing within the United States who would be entitled 
to compensation in case of his death, fifty per centum (50%) of the weekly 
wages received at the time of the injury, subject to a maximum compensa- 
tion of twenty-nine dollars ($29.00) per week; where the injured employee 
has a wife, or child, or father or mother, or brother or sister residing within 
the United States, who would be entitled to compensation in ease of his 
death, fifty-five per centum (55%) of the weekly wages received at the 
time of the injury, subject to a maximum compensation of thirty-two dol- 
lars ($32.00) per week; where the injured employee has a wife and one 
(1) child, or two (2) children, or a father and mother, or two (2) or more 
brothers and/or sisters residing within the United States who would be 
entitled to compensation in case of his death, sixty per centum (60%) of 
the weekly wages received at the time of the injury, subject to a maximum 
compensation of thirty-six dollars ($36.00) per week; where the injured 
employee has a wife and two (2) children, or three (3) children residing 
within the United States who would be entitled to compensation in case 
of his death, sixty-two and one-half per centum (6214%) of the weekly 
wages received at the time of the injury, subject to a maximum compensa- 
tion of forty dollars ($40.00) per week; where the injured employee has 
a wife and three (3) children, or four (4) children residing within the 
United States who would be entitled to compensation in case of his death, 
sixty-five per centum (65%) of the weekly wages received at the time of 
his injury, subject to a maximum compensation of forty-five dollars 
($45.00) per week; where the injured employee has a wife and four (4) 
or more children, or five (5) or more children residing in the United States 
who would be entitled to compensation in case of his death, sixty-six and 
two-thirds per centum (6674%) of the weekly wages received at the time 
of the injury, subject to a maximum compensation of fifty dollars ($50.00) 
per week, and subject in all cases to a minimum compensation of twenty- 
five and 50/100 dollars ($25.50) per week, and subject to change when the 
number of beneficiaries or dependents increases by birth, or decreases. Such 
compensation shall be paid during the period of disability, but for the 
period not exceeding three hundred (300) weeks from the date of injury. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 4, Ch. 100, L. 1919; re-en. Sec. 
2912, R. C. M. 1921; amd. Sec. 10, Ch. 121, 
L. 1925; amd. Sec. 12, Ch. 177, L. 1929; 
amd. Sec. 1, Ch. 230, L. 1947; amd. Sec. 1, 
Ch. 7, L. 1949; amd. Sec. 1, Ch. 48, L. 
1951; amd. Sec. 1, Ch. 38, L. 1953; amd. 
Sec. 1, Ch. 253, L. 1955; amd. Sec. 1, Ch. 
234, L. 1957; amd. Sec. 1, Ch. 162, L. 1961. 


Act Does Not Provide Measure of Dam- 
ages in Tort Action 

In action by employee for negligence 
of employer who had not elected to be 
bound by the Workmen’s Compensation 
Act, the compensation provided by _ the 
act is not to be taken as a yardstick to 
measure plaintiff’s damages, since the com- 
pensation is not based upon a cause of 
action for tort and omits entirely the ele- 
ment of pain and suffering. Chancellor 


v. Hines Motor Supply Co., 104 M 603, 
615, 69 P 2d 764. 


Amount and Period of Compensation 


The period of temporary total disabil- 
ity for which compensation is prescribed 
by section 2912, Rev. Codes 1921, is the 
temporary period immediately after the 
accident during which the employee is 
totally incapacitated for work by reason of 
the illness attending the injury—the heal- 
ing period; if complete recovery then 
ensues, compensation ceases; if that total 
disability proves permanent, payment is 
governed by section 2913; if only partial, 
he is also entitled to compensation pro- 
vided for in such a ease within the limi- 
tations prescribed. Dosen v. East Butte 
Copper Min. Co., 78 M 579, 600 et seq., 
254 P 880. 
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Compensation Is Based on a Six-day 
Week 


In awarding compensation, this section 
must be construed in connection with sec- 
tions 92-422 and 92-423, the first of which 
declares that six working days shall con- 
stitute a week, and the latter providing 
that the word “wages” means the average 
daily wage received for the usual hours 
of employment in a day, overtime not 
being considered; hence an injured miner, 
working under the five-day week rule at 
$5.25 per day, was correctly awarded $21 
for 26 weeks for total temporary disa- 
bility, on the basis of a six-day week, the 
maximum prescribed by this’ section. 
House v. Anaconda Copper Min. Co., 113 
M 406, 409, 126 P 2d 814. 


Deferring Payments Prohibited 


Compensation shall be paid “during the 
period of disability,” and there is no pro- 
vision for deferring payments where there 
has been a delay in asserting them. Infelt 
v. Horen, 136 M 217, 346 P 2d 556, 560. 


Wisconsin Decision 


An award for temporary total disability 
was not final as to compensation and left 
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employee free to pursue his remedy in 
Wisconsin which could also allow for tem- 
porary total disability allowing a credit 
for payments made under Montana award. 
Spietz v. Industrial Commission, 251 Wis 
168, 28 NW 2d 354. 


References 


Sullivan v. Anselmo Min. Corp., 82 M 
543, 554, 268 P 495; Sykes v. Republic 
Coal Co., 94 M 239, 248, 21 P 2d 732; Woin 
v. Anaconda Copper Min. Co., 99 M 163, 
43 P 2d 663; Paulich v. Republic Coal Co., 
110 M 174, 182, 102 P 2d 4; Wieri v. 
Anaconda Copper Min. Co., 116 M 524, 
526, 156 P 2d 838; Peitz v. Industrial 
Accident Board, 127 M 316, 264 P 2d 709, 
712. 


Collateral References 


Workmen’s Compensation€—836 et seq. 
99 C.J.S. Workmen’s Compensation § 296 
et seq. 


Compensation for temporary total disa- 
bility in addition to compensation for 
permanent partial disability. 88 ALR 385. 

Pleading aggravation of a pre-existing 
physical condition in workmen’s compen- 
sation cases, 32 ALR 2d 1459. 


DECISIONS UNDER FORMER LAW 


Amount and Period of Compensation 


The schedule of payments set forth in 
see. 1, ch. 253, Laws 1955 did not become 
effective until July 1, 1955 and there is 
nothing in the act to show any intention 
of the legislature to give a retrospective 
application thereto. Yurkovich v. Indus- 
trial Accident Board, 132 M 77, 314 P 2d 
866, 872. 


92-702. 


Married Man with Wife and Child 


Section 2912 of Rev. Codes 1921, as 
amended by ch. 177, Laws 1929, providing 
for compensation of an injured workman 
for injury producing temporary total dis- 
ability, where claimant has a wife and 
child under eighteen years of age, judg- 
ment awarding compensation at rate of 
$18 per week for a total of 300 weeks 
was correct. Best v. London Guarantee & 
Accident Co., 100 M 332, 345, 47 P 2d 656. 


(2913) Compensation for injury producing total disability 


permanent in character. Where the injured employee has no wife, child, 
father, mother, brother or sister residing within the United States who 
would be entitled to compensation in case of his death, fifty per centum 
(50%) of the weekly wages received at the time of the injury, subject to a 
maximum compensation of twenty-nine dollars ($29.00) per week; where 
the injured employee has a wife, or child, or father, or mother, or brother 
or sister residing within the United States who would be entitled to com- 
pensation in case of his death, fifty-five per centum (55%) of the weekly 
wages received at the time of the injury, subject to a maximum compensa- 
tion of thirty-two dollars ($32.00) per week; where the injured employee 
has a wife and one (1) child, or two (2) children, or a father and mother, 
or two (2) or more brothers and/or sisters, residing within the United 
States who would be entitled to compensation in case of his death, sixty 
per centum (60%) of the weekly wages received at the time of the injury, 
subject to a maximum compensation of thirty-six dollars ($36.00) per 
week; where the injured employee has a wife and two (2) children, or 
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three (3) children residing within the United States who would be en- 
titled to compensation in case of his death, sixty-two and one-half per 
centum (6214%) of the weekly wages received at the time of the injury, 
subject to a maximum compensation of forty dollars ($40.00) per week; 
where the injured employee has a wife and three (3) children, or four 
(4) children residing within the United States who would be entitled to 
compensation in case of his death, sixty-five per centum (65%) of the 
weekly wages received at the time of the injury, subject to a maximum 
compensation of forty-five dollars ($45.00) per week; where the injured 
employee has a wife and four (4) children, or five (5) or more children 
residing within the United States who would be entitled to compensation 
im case of his death, sixty-six and two-thirds per centum (662/%) of the 
weekly wages received at the time of the injury, subject to a maximum. 
compensation of fifty dollars ($50.00) per week; and subject in all cases 
to a minimum compensation of twenty-five and 50/100 dollars ($25.50) 
per week; and subject to change when the number of beneficiaries or 
dependents increases by birth, or decreases. Such compensation shall be 
paid during the period of disability, but for the period not exceeding five 


hundred (500) weeks from the date of injury. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 5, Ch. 100, L. 1919; re-en. Sec. 
2913, R. C. M. 1921; amd. Sec. 11, Ch. 121, 
L. 1925; amd. Sec. 13, Ch. 177, L. 1929; 
amd. Sec. 2, Ch. 230, L. 1947; amd. Sec. 2, 
Ch. 7, Li. 1949; amd: Sec. 2, Ch. 48, L. 
1951; amd. Sec. 2, Ch. 38, L. 1953; amd. 
Sec. 2, Ch. 253, L. 1955; amd. Sec. 2, Ch. 
234, L. 1957; amd. Sec. 2, Ch. 162, L. 1961. 


Act Does Not Provide Measure of Dam- 
ages in Tort Action 

In action by employee for negligence 
of employer who had not elected to be 
bound by the Workmen’s Compensation 
Act, the compensation provided by the 
act is not to be taken as a yardstick to 
measure plaintiff’s damages, since the com- 
pensation is not based upon a eause of 
action for tort and omits entirely the ele- 
ment of pain and suffering. Chancellor v. 
Hines Motor Supply Co., 104 M 603, 615, 
69 P 2d 764. 


Construction 

This section does not conflict with sec- 
tion 92-709 as both allow compensation of 
500 weeks for a loss or loss of use to more 
than one member. Obie v. Obie Signs, Inc., 
— M —, 386 P 2d 68, 71. 


Date Benefits Commence 

Where claimant continued to work for 
several years after the accident, but later 
became totally disabled, compensation for 
the permanent injury became payable as 
of the date on which he was forced to 
discontinue employment. Gaffney v. In- 
dustrial Accident Board, 133 M 448, 324 
P 2d 1063, 1065. 


Deferring Payments Prohibited 


Compensation shall be paid “during the 
period of disability,” and there is no pro- 
vision for deferring payments where there 
has been a delay in asserting them. Infelt 
v. Horen, 136 M 217, 346 P 2d 556, 560. 


Duty of Board When Total Disability 
Shown 

When decision of board and district 
court, that employer had not enrolled 
under Workmen’s Compensation Act and 
no insurance was in force at time of 
accident, was reversed and cause was re- 
manded with direction that the board al- 
low compensation to claimant in accord- 
ance with the statute and the original 
record showed claimant was totally dis- 
abled, the board was not authorized to 
hold a hearing prior to making an award 
of compensation and writ of mandate 
would issue to compel such award. Under 
its continuing jurisdiction the board 
might thereafter hold hearing to deter- 
mine whether degree of disability or num- 
ber of dependents had changed. State ex 
rel. Miller v. Industrial Accident Board, 
102 M 206, 210, 56 P 2d 1087. 


Exposure to Weather 

Where respondent’s disability was the 
direct result of his exposure to extremely 
cold weather and physical exertion to a 
point of exhaustion, he was injured as the 
result of an industrial accident. Young v. 
Liberty Nat. Ins. Co., 138 M 458, 357 P 
2d 886, 891. 


Interest 
In the absence of a specific statute au- 
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thorizing the charging of interest on ac- 
erued compensation payments, no interest 
may be assessed or charged. Gaffney v. 
Industrial Accident Board, 1383 M 448, 324 
P 2d 1063, 1066, 


Nature of Disability and Compensation 
to Which Claimant Entitled 


Where a coal miner in the course of his 
employment lost his left eye, receiving 
therefor full compensation under the pro- 
visions of the Workmen’s Compensation 
Act, and nine years later while working 
at the same occupation under a different 
employer again suffered an accident de- 
stroying the vision of his right eye, thus 
rendering him totally blind, he was, under 
a liberal construction of the act, entitled 
to compensation as for a total permanent 
disability for a period of 500 weeks, less 
payments previously received for 200 
weeks; as against the contention that un- 
der the act he was only entitled to com- 
pensation for the loss of one eye. Me- 
Daniel v. Eagle Coal Co., 99 M 309, 312, 
43 P 2d 655, 99 ALR 1492. 


Rates and Schedules Used to Determine 
Monetary Liability 

The rates and schedules to be used to 
determine the monetary liability are those 
rates and schedules in effect on the date 
of the accident. Gaffney v. Industrial Ac- 
cident Board, 133 M 448, 324 P 2d 1063, 
1065. 
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Total Permanent Disability—Burden of 
Proof 


Disability, within the meaning of the 
Workmen’s Compensation Act, is not total 
where it appears that the claimant’s earn- 
ing power is not wholly destroyed and he 
is still capable of performing remunera- 
tive employment; in such a case he must 
make an active effort to procure such 
work as he ean still perform; and one 
alleging that he is totally ineapacitated 
from obtaining remunerative employment 
has the burden of proving it by satisfae- 
tory evidence. Dosen v. East Butte Cop- 
per Min. Co., 78 M 579, 600 et seq., 254 
P 880. 


References 


Novak v. Industrial Accident Board, 73 
M 196, 200, 235 P 754; Sykes v. Republie 
Coal Co., 94 M 239, 248, 21 P 2d 732; Mof- 
fett v. Bozeman Canning Co., 95 M 347, 
361, 26 P 2d 973; Woin v. Anaconda Cop- 
per Min. Co., 99 M 163, 43 P 2d 663; Peitz 
v. Industrial Accident Board, 127 M 316, 
264 P 2d 709, 712; Spieth v. Stuart, 130 
M 216, 299 P 2d 106, 108. 


Collateral References 


What amounts to total incapacity within 
Workmen’s Compensation Act. 67 ALR 
785 and 98 ALR 729. 


DECISIONS UNDER FORMER LAW 


Duty of Board Where Permanency of 
Injury in Doubt 

Claimant was accidentally injured while 
employed by construction company which 
was enrolled under plan No. 3 (Rev. Codes 
1935, sec. 2900 et seq.). After the indus- 
trial accident board had made a finding 
that claimant was totally disabled and 
then made an award of $16.50 per week 
for 78 weeks, without limiting the pay- 
ment to that amount, dissatisfied claimant 
appealed to the district court and it 
erroneously found that he was not only 
totally, but permanently disabled, it is 
the duty of the board, after payment of 
the 78 weeks compensation, under its con- 
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tinuing jurisdiction to make such further 
order with reference to compensation as 
claimant’s condition may justify, up to 
the maximum allowed by law. Kelly v. 
West Coast Constr. Co., 106 M 463, 467, 
78 P 2d 1078. 


Maximum Weekly Compensation Allow- 
able 


Under section 2913, Rev. Codes 1921, 
as amended by ch. 121, Laws 1925, the 
maximum compensation allowable for per- 
manent total disability is $15; hence an 
allowance at the rate of $18 per week was 
error. Moffett v. Bozeman Canning Co., 
95 M 347, 361, 26 P 2d 973. 


(2914) For partial disability. Where the injured employee 


has no wife, child, father, mother, brother or sister residing within the 
United States who would be entitled to compensation in ease of his death, 
fifty per centum (50%) of the difference between the wages received at 
the time of the injury and the wages that such injured employee is able 
to earn thereafter, subject to a maximum compensation of twenty-nine 
dollars ($29.00) per week; where the injured employee has a wife, or child, 
or father, or mother, or brother or sister residing within the United States 
who would be entitled to compensation in case of his death, fifty-five per 
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centum (55%) of the difference between the wages received at the time 
of the injury and the wages that such injured employee is able to earn 
thereafter, subject to a maximum compensation of thirty-two dollars 
($32.00) per week; where the injured employee has a wife and one (1) 
child, or two (2) children, or a father and mother, or two (2) or more 
brothers and/or sisters residing within the United States who would be 
entitled to compensation in case of his death, sixty per centum (60%) of 
the difference between the wages received at the time of the injury and 
the wages that such injured employee is able to earn thereafter, subject 
to a maximum compensation of thirty-six dollars ($36.00) per week; where 
the injured employee has a wife and two (2) children, or three (3) children 
residing within the United States who would be entitled to compensation 
in case of his death, sixty-two and one-half per centum (6214%) of the 
difference between the wages received at the time of the injury and the 
wages that such injured employee is able to earn thereafter, subject to a 
maximum compensation of forty dollars ($40.00) per week; where the in- 
jured employee has a wife and three (8) children, or four (4) children 
residing within the United States who would be entitled to compensation 
in ease of his death, sixty-five per centum (65%) of the difference between 
the wages received at the time of the injury and the wages that such in- 
jured employee is able to earn thereafter, subject to a maximum com- 
pensation of forty-five dollars ($45.00) per week; where the injured 
employee has a wife and four (4) or more children, or five (5) or more 
children residing within the United States who would be entitled to com- 
pensation in case of his death, sixty-six and two-thirds per centum 
(662/4,%) of the difference between the wages received at the time of the 
injury and the wages that such injured employee is able to earn thereafter, 
subject to a maximum compensation of fifty dollars ($50.00) per week; not 
exceeding however, the maximum compensation allowed in cases of total 
disability, and not exceeding in amount or duration the total compensation 
provided in the act for the total loss of the member causing such partial 
disability. Such compensation shall be paid during the period of disability, 
not exceeding however, five hundred (500) weeks in cases of permanent 
partial disability, and fifty (50) weeks in cases of temporary partial dis- 
ability, subject to change when the number of dependents increases by birth, 
or decreases, provided, however, that compensation for partial disability 
resulting from the loss of or injury to any member shall not be payable 
for a greater number of weeks than is specified in section 92-709 for the 
loss of such member. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 6, Ch. 100, L. 1919; re-en. Sec. 
2914, R. C. M. 1921; amd. Sec. 2, Ch. 177, 
is. 1929; amd. Sec. 3, Ch. 230, L. 1947; 
amd. Sec. 3, Ch. 7, L. 1949; amd. Sec. 3, 
Ch. 48, L. 1951; amd. Sec. 3, Ch. 38, L. 
1953; amd. Sec. 3, Ch. 253, L. 1955; amd, 
Sec. 3, Ch. 234, L. 1957; amd. Sec. 3, Ch. 
162, L. 1961. 


Act Does Not Provide Measure of Dam- 
ages in Tort Action 


In action by employee for negligence of 


employer who had not elected to be 
bound by the Workmen’s Compensation 
Act, the compensation provided by the 
act is not to be taken as a yardstick to 
measure plaintiff’s damages, since the 
compensation is not based upon a cause 
of action for tort and omits entirely the 
element of pain and suffering. Chancellor 
v. Hines Motor Supply Co., 104 M 603, 
615, 69 P 2d 764. 


Amount of Compensation 
The clause in this section, prior to 1957 


413 


92-703 


amendment, “not exceeding however, the 
maximum compensation allowed in cases 
of total disability, and not exceeding the 
total compensation provided in this act 
for the total loss of the member causing 
such partial disability” has reference only 
to the total weekly compensation. It has 
nothing to do with the length of time the 
award must be paid. Spieth v. Stuart, 130 
M 216, 299 P 2d 106, 108, overruling any- 
thing in conflict therewith found in Novak 
v. Industrial Aecident Board, 73 M 196, 
235 P 754, 756 and Sullivan v. Anselmo 
Min. Corp., 82 M 543, 268 P 495. 


Amount of Compensation—Law Govern- 
ing 

Partial disability, permanent in char- 
acter, by reason of loss of a member of 
the body, is compensable under the sched- 
ule provided in section 92-709, while such 
disability caused by an injury other than 
the loss of a member is covered by this 
section. Sykes v. Republic Coal Co., 94 
M 239, 248, 249, 22 P 2d 157. 

The 1957 amendment to this section, 
providing that compensation for partial 
disability resulting from the loss of or 
injury to any member shall not be payable 
for a greater number of weeks than speci- 
fied in section 92-709 for the loss of such 
member, controls the amount of compen- 
sation due where the claim is confined 
solely to the amputated parts of the body 
and, when other injuries are suffered, the 
specific injury statute would not provide 
the limitation of compensation if the addi- 
tional injuries were proven. Becktold v. 
Industrial Accident Board, 137 M 119, 350 
P 2d 383. 


Amount of Compensation—Maximum 
Award 


Claimant was not entitled to the maxi- 
mum award of 500 weeks’ compensation 
for loss of vision where the record showed 
that the claimant could have regained his 
old job at no less than the same salary, 
had engaged in some nonskilled labor and 
made no reasonable effort to obtain suita- 
ble employment. Murray v. Elliston Lime 
Co., 140 M 511, 374 P 2d 229, 231. 


Amount of Compensation—Restrictions 


The specific injury statute, section 92- 
709, does not limit recovery where there 
is evidence of subsequent accident result- 
ing in additional injuries. Newman v. 
Kamp, 140 M 487, 374 P 2d 100, 104. 

Where injury to claimant’s foot, result- 
ing from first accident, had not healed at 
the time of the second accident and the 
district court found that claimant had 
been rendered totally disabled by the in- 
jury, permanent in character and that he 
was totally incapacitated from obtaining 
remunerative employment on account of 


WORKMEN’S COMPENSATION ACT 


the accidental injury suffered by him and 
arising out of and in the course of his 
employment by his employer at the time 
of the first accident, he was entitled to 
500 weeks’ compensation and was not 
limited to 180 weeks’ compensation, the 
amount specified in 92-709 for the loss 
of the right foot below the ankle. New- 
man v. Kamp, 140 M 487, 374 P 2d 100, 
104, 


Benefits under Public Employees’ Re- 
tirement Act 


Where a person is entitled to benefits 
under both the Disability Retirement Act 
and the Workmen’s Compensation Act, and 
the award of the industrial accident board 
is for permanent partial disability, the 
retirement board was without authority 
to deduct such amount from the disability 
retirement allowance since it is only au- 
thorized under section 68-901, where the 
award of the industrial accident board is 
for total and permanent disability. State 
ex rel. Ebel v. Schye, 130 M 537, 305 P 
2d 350, 354, 


Computation of Average Weekly Wage 


Where, because of weather conditions, 
claimant’s actual wage at the time of in- 
jury was less than the amount which 
would represent his true average wage 
over a normal period, then his actual wage 
at the time of the accident could not be 
used to measure his wages for compensa- 
tion purposes, but, rather, the amount he 
had previously been earning and was capa- 
ble of earning was to be used in comput- 
ing his average weekly wage. Infelt v. 
Horen, 136 M 217, 346 P 2d 556. 


Continuing Jurisdiction of Board 


Even though it is claimed that earning 
power may diminish in the future as a 
result of the injuries, the continuing juris- 
diction of the board protects the claimant 
and the board must, on a later showing, 
determine the claimant’s claim to disabil- 
ity income as the facts then warrant. 
Friedt v. Industrial Accident Board, 136 
M 141, 345 P 2d 377, 381. 


Deferring Payments Prohibited 


Compensation shall be paid “during the 
period of disability,” and there is no pro- 
vision for deferring payments where there 
has been a delay in asserting them. Infelt 
v. Horen, 1386 M 217, 346 P 2d 556, 560. 


Earning Capacity 

Actual earnings after the injury are 
prima facie evidence of “ability to earn” 
and not the sole criterion of earning ca- 
pacity, but the criterion is to be followed 
in the absence of a strong showing that it 
is not a reliable standard. Greenfield v. 
Industrial Accident Board, 133 M 136, 320 
P 2d 1000, 10038. 
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The fact that a disabled pipe fitter is 
able to manage his own ranch and obtains 
income therefrom as a result of his capital 
investment does not indicate an ability to 
compete on the labor market for a similar 
position elsewhere. Chatfield v. Industrial 
oe Board, 140 M 516, 374 P 2d 226, 


Earning Capacity—Loss of Harnings 

Under this section a claimant must show 
loss of earnings, while under section 92- 
709 he is entitled to an arbitrary sum— 
a percentage of his salary—as compensa- 
tion for the loss of the member regardless 
of loss of earning or earning capacity. 
Construing this section and section 92- 
709 most favorably to the workman, he 
may take his choice by proceeding under 
this section and prove loss of earnings, or 
he may proceed under section 92-709 and 
obtain the arbitrary amount. Spieth v. 
Stuart, 130 M 216, 299 P 2d 106, 108, over- 
ruling anything in conflict therewith 
found in Novak v. Industrial Accident 
Board, 73 M 196, 235 P 754, 756 and Sul- 
livan v. Anselmo Min. Corp., 82 M 543, 
268 P 495. 


Earning Capacity—Test for Loss of 
Earning Power 

Where there was proof of a limitation 
of muscular movement to the extent of 
40 or 50 per cent, but no proof of the 
inability to obtain employment or how 
or in what manner the claimant’s ability 
to earn had been in anywise reduced be- 
cause of the injuries, the trial court was 
correct in denying the claimant compen- 
sation since the loss of earning power as 
the result of an injury is not necessarily 
proportional to the bodily functional disa- 
bility. Shaffer v. Midland Empire Pack- 
ing Co., 127 M 211, 259 P 2d 340, 342. 


The test is not whether there has been 
a loss of earnings or income caused by the 
injury, but rather has there been a loss 
of earning ecapacity—a loss of ability to 
earn in the open labor market. Shaffer v. 
Midland Empire Packing Co., 127 M 211, 
259 P 2d 340, 342. 

Money received as wages in the open 
labor market is a reliable standard of 
earning capacity until shown otherwise 
and the loss of an earning capacity must 
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be tested by the loss of ability to earn in 
the open labor market. Friedt v. Indus- 
trial Accident Board, 186 M 141, 345 P 2d 
377. 


Fitness for Work 


The fact that a pipe fitter, after his 
third injury, accepted employment as a 
shop steward for the union for four 
months and his unsuccessful attempt to 
return to work following the union posi- 
tion did not indicate that the claimant 
was fit for work. Chatfield v. Industrial 
Accident Board, 140 M 516, 374 P 2d 
226, 228. 


Proof of Additional Injuries 


Where claimant had been granted com- 
pensation under section 92-709 for the loss 
of his entire hand at the wrist and claim- 
ant attempted to prove additional injury 
through his own testimony to the effect 
that, since his hand had healed, he had 
suffered from pains in his arm and shoul- 
der, such testimony did not constitute a 
preponderance which would overturn the 
findings of the board and the district court 
based on objective credible evidence and 
there was no abuse of discretion in deny- 
ing compensation for other injuries in 
addition to those resulting from the ampu- 
tation. Becktold v. Industrial Accident 
Board, 137 M 119, 350 P 2d 383. 


A pipe fitter, who lost the use of his 
right arm when he touched an electrical 
fixture while grounded and subsequently 
injured his knees and broke his ankle, the 
three industrial accidents occurring within 
a period of forty-three months, unable to 
perform the work of a pipe fitter, was 
totally disabled. Chatfield v. Industrial 
Accident Board, 140 M 516, 374 P 2d 226, 
228. 


References 

Dosen v. East Butte Copper Min. Co., 78 
M 579, 600, 254 P 880; Elich v. Industrial 
Accident Board, 116 M 144, 148, 149, 154 
P 2d 793; Yurkovich v. Industrial Aeci- 
dent Board, 132 M 77, 314 P 2d 866, 872. 


Collateral References 


Workmen’s Compensation©=856 et seq. 
99 C.J.S. Workmen’s Compensation § 302 
et seq. 


DECISIONS UNDER FORMER LAW 


Claim for Injury before 1957 

Where an injury dates from before the 
1957 amendment to section 92-709, the 
claimant has a right to elect between 
claim by dismemberment and claim by dis- 
ability. Friedt v. Industrial Accident 
Board, 136 M 141, 345 P 2d 377, 379. 


Reduced Earnings after Return to Work 


Where a claimant was earning $100 a 
week before his injury in 1952 and after 
returning to work could not obtain that 
much without paying the sum of $30 a 
week to a helper, the claimant was en- 
titled to 55 per cent of that amount, or 
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$16.50 a week, for the period that com- as amended in 1951. Infelt v. Horen, 136 
pensation was payable under this section M 217, 346 P 2d 556. 


92-704. (2915) Compensation for injury causing death. For bene- 
ficiaries residing within the United States: Where decedent leaves one (1) 
beneficiary, fifty per centum (50%) of the wages received at the time of 
the injury, subject to a maximum compensation of twenty-nine dollars 
($29.00) per week; where decedent leaves two (2) beneficiaries, fifty-five 
per centum (55%) of the wages received at the time of the injury, subject 
to a maximum compensation of thirty-two dollars ($32.00) per week; where 
decedent leaves three (3) beneficiaries, sixty per centum (60%) of the 
wages received at the time of the injury subject to a maximum com- 
pensation of thirty-six dollars ($36.00) per week; where decedent leaves 
four (4) beneficiaries, sixty-two and one-half per centum (62!14%) of the 
wages received at the time of injury, subject to a maximum com- 
pensation of forty dollars ($40.00) per week; where decedent leaves five 
(5) beneficiaries, sixty-five per centum (65%) of the wages received at the 
time of the injury, subject to a maximum compensation of forty-five 
dollars ($45.00) per week; where decedent leaves six (6) or more bene- 
ficlaries, sixty-six and two-thirds per centum (662/4,%) of the wages re- 
ceived at the time of the injury, subject to a maximum compensation of 
fifty dollars ($50.00) per week; and subject in all such cases to a minimum 
compensation of twenty-five and 50/100 dollars ($25.50) per week. 

For beneficiaries residing outside of the United States: Where decedent 
leaves one (1) beneficiary, forty per centum (40%) of the compensation 
which would be payable to such beneficiary, if residing within the United 
States; where decedent leaves two (2) beneficiaries, forty-five per centum 
(45%) of the compensation which would be payable to such beneficiaries, if 
residing within the United States; where decedent leaves three (8) bene- 
ficiaries, forty-seven and one-half per centum (4714%) of the compensation 
which would be payable to such beneficiaries, if residing within the United 
States; where decedent leaves four (4) or more beneficiaries, fifty per 
eentum (50%) of the compensation which would be payable to such bene- 
ficiaries, if residing within the United States. 

If decedent leaves no beneficiaries, then compensation shall be payable 
as follows: To his major dependents, if any, residing in the United States 
at the date of the happening of the injury; where decedent leaves one (1) 
major dependent, fifty per centum (50%) of the wages received at the 
time of the injury, subject to a maximum compensation of twenty-nine 
dollars ($29.00) per week; where decedent leaves two (2) major de- 
pendents, fifty-five per centum (55%) of the wages received at the time 
of the injury, subject to a maximum compensation of thirty-two dollars 
($32.00) per week. 

If the decedent leaves no major dependents, compensation shall be 
payable to his minor dependents, if any, if residing within the United 
States at the time of the happening of the injury, as follows: Where de- 
cedent leaves one (1) minor dependent, thirty per centum (80%) of the 
wages received at the time of the injury, subject to a maximum compen- 
sation of twenty-nine dollars ($29.00) per week; where decedent leaves 
two (2) minor dependents, thirty-five per centum (35%) of the wages 
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received at the time of the injury, subject to a maximum compensation of 
thirty-two dollars ($32.00) per week; where decedent leaves three (3) or 
more minor dependents, forty per centum (40%) of the wages received at 
the time of the injury, subject to a maximum compensation of forty dollars 


($40.00) per week. 


If the decedent leaves no major or minor dependents a lump sum in the 
amount of three thousand and no/100 dollars ($3,000.00) shall be payable 
to his surviving parent or parents. 


All such payments of compensation provided for in this section shall be 
subject to a maximum compensation of fifty dollars ($50.00) per week 
for a period not exceeding five hundred (500) weeks and subject to change 
when the number of beneficiaries or dependents increases by birth, or de- 
creases, and provided, further, that compensation payable to major or 


minor dependents shall not exceed the amount of the dependency. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 7, Ch. 100, L. 1919; re-en. Sec. 
2915, R. C. M. 1921; amd. Sec. 12, Ch. 121, 
Beetueos amd. Sec. 14,'Ch.. 177, L. 1929; 
amd. Sec. 4, Ch. 230, L. 1947; amd. Sec. 4, 
Ch. 7, L. 1949; amd. Sec. 4, Ch. 48, L. 
1951; amd. Sec. 4, Ch. 38, L. 1953; amd. 
Sec, 4, Ch. 253, L. 1955; amd. Sec. 4, Ch. 
234, L. 1957; amd. Sec. 4, Ch. 162, L. 1961. 


Act Does Not Provide Measure of Dam- 
ages in Tort Action 


In action by employee for negligence 
of employer who had not elected to be 
bound by the Workmen’s Compensation 
Act, the compensation provided by the 
act is not to be taken as a yardstick to 
measure plaintiff’s damages, since the com- 
pensation is not based upon a cause of ac- 
tion for tort and omits entirely the ele- 
ment of pain and suffering. Chancellor v. 
Hines Motor Supply Co., 104 M 603, 615, 
69 P 2d 764. 


References 


Nicholson v. Roundup Coal Min. Co., 79 
M 358, 384, 257 P 270; Cogdill v. Aetna 
Life Ins. Co., 90 M 244, 252 et seq., 2 P 
2d 292; Ross v. Industrial Accident Board, 
106 M 486, 492, 80 P 2d 362; Hendy v. 
Industrial Accident Board, 115 M 516, 
520, 146 P 2d 324, 


Collateral References 


Workmen’s Compensation@—908 et seq. 
99 C.J.S. Workmen’s Compensation § 321 
et seq. 


Deductions allowable in computing earn- 
ings as basis of death benefits. 22 ALR 
864. 

Time as of which earnings considered in 
computing compensation for death ulti- 
mately resulting from causes not imme- 
diately operative. 86 ALR 524. 

Deducting disability benefits in 
puting death benefits. 115 ALR 900. 


com- 


DECISIONS UNDER FORMER LAW 


Major Dependent—Actual Dependency 


Construing prior to amendment by ch. 
177, Laws 1929, under the Workmen’s 
Compensation Act as amended by ch. 121, 
Laws 1925, a major dependent (father or 
mother) is entitled to compensation for 
injuries to a son resulting in death, only 
to the extent of his or her actual de- 
pendency upon the earnings of decedent. 
Edwards v. Butte & Superior Min. Co., 83 
M 122, 126, 270 P 634, explained in 106 
M 486, 497, 80 P 2d 362. 


Major Dependent—Widowed Mother 


Mother of a workman whose injuries 
received in the course of his employment 
resulted in his death was wholly depend- 
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ent upon his earnings at the time of the 
accident, where it appeared that the 
monthly living expenses of claimant, a 
widow with two minor children attending 
school, were $100, that her only income 
aside from his earnings consisted of a 
pension of $16 per month and a sum of 
money intermittently earned by one of 
the children is selling papers occasionally, 
amounting to $7 a week, and that the state 
of her health made it impossible for her 
to secure employment. Being a major de- 
pendent, she was entitled to compensation 
at the maximum rate. Edwards v. Butte 
& Superior Min. Co., 83 M 122, 270 P 634, 
explained in 106 M 486, 497, 80 P 2d 362. 


(2916) Providing for payment of burial expense. There shall 


be paid, in case of the death of an employee, which death is the result 
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of an accidental injury arising out of the employment and happening in 
the course of the employment, the reasonable burial expenses of the em- 
ployee, not exceeding five hundred dollars ($500.00) and such payment is 
not a part of the compensation which might be paid but is a benefit in 


addition to and separate and apart from compensation. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 2, Ch. 196, L. 1921; re-en. Sec. 
2916, R. C. M. 1921; amd. Sec. 13, Ch. 121, 
L. 1925; amd. Sec. 1, Ch. 128, L. 1943; 
amd. Sec. 1, Ch. 213, L. 1945; amd. Sec. 
6, Ch. 38, L. 1953; amd. Sec. 5, Ch, 234, L. 
1957. 


1945 Amendment Unconstitutional 


The 1945 amendment to this section by 
chapter 213 is unconstitutional since the 
legislature did not follow the constitu- 


for use of the members and that fact 
shows affirmatively on the journals. O’Ban- 
non v. Gustafson, 130 M 402, 303 P 2d 
938. 


References 

Herberson v. Great Falls Wood & Coal 
Co., 83 M 527, 539, 273 P 294, 

Collateral References 


Workmen’s Compensation€=961 et seq. 
99 C.J.S. Workmen’s Compensation § 276. 


tional mandate of having the bill printed 


92-706. (2917) Medical and hospital services and such other treat- 
ment as approved by the board to be furnished. In addition to the com- 
pensation provided by this act and as an additional benefit separate and 
apart from compensation, the following shall be furnished: 


During the first thirty-six (86) months after the happening of the in- 
jury, the employer or insurer or the board, as the case may be, shall fur- 
nish reasonable services by a physician or surgeon, reasonable hospital 
services and medicines when needed, and such other treatment approved 
by the board, not exceeding in amount the sum of twenty-five hundred 
dollars ($2500.00) provided however, that in cases of total disability where 
apportionment of such sum does not meet all hospitalization expenses, the 
board may allow an additional amount for additional hospital and 
medical expenses as in special cases it may deem proper. The employer or 
insurer or the board shall not be required to furnish such services if the 
employee refuses to allow them to be furnished or if the employee is under 
hospital contract as provided in section 92-610. 


When such employee is under a hospital contract as above and when 
hospital and medical facilities or both are inadequate to the needs of an 
injured employee in a particular case such injured employee may, any time, 
be placed where adequate hospital facilities are obtainable, and the cost 
thereof in whole or in part shall be a legal charge against the one so con- 
tracting to furnish hospital facilities, and the amount of such charge 
and the necessity therefor shall be determined by the board. 


And be it further provided, that. where an injury arising out of and 
received in the course of employment necessarily results in the loss by 
amputation of an arm, hand, leg or foot, or the enucleation of an eye, or 
the loss of any of the natural teeth, the industrial accident board may, in 
its discretion, order that an artificial member be furnished to supply the 
loss of any such member or members so lost. Such artificial member shall 
be furnished at the expense of the employer, operating under plan one, or 
the insurer, operating under plan two, or the industrial accident fund where 
the employer is operating under plan three. The replacement of an arti- 
ficial member so furnished shall be required every five (5) years, if neces- 
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sary, unless the board shall determine a replacement is needed within a 


shorter period. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 3, Ch. 196, L. 1921; re-en. Sec. 
2917, R. C. M. 1921; amd. Sec. 14, Ch. 121, 
L. 1925; amd. Sec. 15, Ch. 177, L. 1929; 
amd, Sec. 2, Ch. 139, L. 1931; amd. Sec. 1, 
Ch. 229, L. 1943; amd. Sec. 2, Ch. 213, L. 
1945; amd. Sec. 1, Ch. 41, L. 1949; amd. 
Sec. 7, Ch. 38, L. 1953; amd. Sec. 5, Ch. 
253, L. 1955; amd. Sec. 6, Ch. 234, L. 1957. 


1945 Amendment Unconstitutional 


Chapter 213 of Laws 1945 is unconstitu- 
tional since the legislature failed to follow 
the constitutional mandate of having the 
bill printed for use of the members and 
that fact shows affirmatively on the jour- 
nals. O’Bannon v. Gustafson, 130 M 402, 
303 P 2d 938. 


Employee Injured on Way to Work 


Where an employee, while on his way to 
work, was struck by an automobile, his in- 
jury did not arise out of and in the course 
of his employment, and therefore he was 
neither entitled to compensation nor to 
hospitalization under the general provi- 
sions of the Workmen’s Compensation Act 
(92-706). Murray Hospital v. Angrove, 92 
M 101, 108 et seq., 10 P 2d 577, 


Employer Not Required to Furnish Care 
by Other Than Contractor 


An employer who has entered into a 
hospital contract pursuant to the Work- 
men’s Compensation Act under this section 
and section 92-610, for supplying hospital, 
medical and surgical care to all employees 
assenting thereto, in consideration of a 
$1 assessment deducted from their wages, 
may not be forced by an employee to fur- 
nish him such eare by other than the con- 
tracting hospital, physician or surgeon for 
illness (appendicitis in the instant case) 
occurring during the employment. Kelly 
v. Montana Power Co., 111 M 118, 119, 
106 P 2d 339. 


References 


Dosen v. East Butte Copper Min. Co., 78 
M 579, 600 et seq., 254 P 880; London 
Guaranty & Accident Co. v. Industrial Ac- 
cident Board, 82 M 304, 307 et seq., 266 P 
1103; Rung v. Industrial Accident Board, 
114 M 347, 351, 136 P 2d 754; McCoy v. 


_Mike Horse Min. & Mill. Co., 126 M 435, 


252 P 2d 1036, 1038. 


Collateral References 


Applicability of provisions as to medical 
service as affected by character or quali- 
fications of persons rendering them. 40 
ALR 1265. 


DECISIONS UNDER FORMER LAW 


Hernia Operation 


Former section 92-710, providing a fee 
of not to exceed fifty dollars where it be- 
comes necessary to operate on an injured 
employee for hernia—a section treating 
specially of hernia alone was not impliedly 
repealed by sec. 14, ch. 121, Laws 1925, 
providing generally for surgical service 
when needed, in an amount not to exceed 
$500 and the industrial accident board in 
allowing a fee of $100 for a hernia opera- 
tion exceeded its authority granted under 
former section 92-710. London Guaranty 
& Accident Co. v. Industrial Accident 
Board, 82 M 304, 307 et seq., 266 P 1103, 
explained in 114 M 347, 352, 136 P 2d 754, 

The enactment of former section 92-710, 
relating to hernia operations, without pre- 
scribing a specific time in which opera- 
tions shall be performed to make the ex- 
pense thereof recoverable, apparently was 
to encourage repair, since the extent of 
an injury is not always immediately ap- 
parent and the general time limit of six 
months within which medical and hospital 
service shall be furnished in ordinary 
eases does not apply. Rung v. Industrial 
Aecident Board, 114 M 347, 349, 136 P 
2d 754. 


Medical Services Part of Compensation 


Under section 2917, Rev. Codes 1935, 
medical services furnished injured em- 
ployee is in law a part of the compensa- 
tion for injury. Gugler v. Industrial Acci- 
dent Board, 117 M 38, 45, 48, 157 P 2d 
89. 


Proceeding by Physician to Recover for 
Services 

Industrial accident board, after approv- 
ing settlement of claim for compensation 
between employee and insurance carrier, 
was without jurisdiction to hear proceed- 
ing brought by unpaid physician against 
insurance carrier which had already paid 
$500 for surgical and hospital service un- 
der sec. 14, ch. 121, Laws 1925, amending 
section 2917, Rev. Codes 1921. Liest v. 
United States Fidelity & Guaranty Co., 
100 M 152, 158, 48 P 2d 772. 


Surgical and Burial Expenses 


Under sections 2916 and 2917, Rev. 
Codes 1921, as amended by ch. 121, Laws 
1925, claimant, in addition to compensa- 
tion, was entitled to reasonable surgical 
and hospital service, not exceeding $500 
and burial expenses not in excess of $150, 
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and denying these both the industrial ac- 
cident board and the district court on 
appeal erred. Herberson v. Great Falls 
Wood & Coal Co., 83 M 527, 539, 273 P 
294. 

Under section 2917, Rev. Codes 1921, as 
amended by ch. 121, Laws 1925, limiting 
an employer’s liability for medical, sur- 
gical and hospital service during the first 
six months after an employee’s injury to 
$500, an order of the district court on 
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appeal that, it being unable to fix the 
amount of such service from the record 
of the industrial accident board before 
it, defendant should pay the reasonable 
amount due for such service without fixing 
the maximum amount, was not open to the 
complaint that under it defendant could 
be held chargeable with an unlimited 
amount. Landeen v. Toole County Refin- 
ing Co., 85 M 41, 49, 277 P 615. 


(2918) Compensation from what date paid. When an injured 


employee has no wife, child, father, mother, brother or sister residing 
within the United States who would be entitled to compensation in case 
of his death, no compensation shall be allowed or paid during the first week 
of any injury, except as may be required by the provisions of the preceding 
section, but if disability continues six weeks, compensation shall be paid 
from the date of injury. Where the injured employee has a beneficiary or 
a major or minor dependent residing within the United States who would 
be entitled to compensation in case of his death, no compensation shall be 
paid for the first week of any injury, but if disability continues three 
weeks, compensation shall be paid from the date of injury; provided, that 
separate benefits of medical and hospital services shall be furnished from 
date of injury. 


History: En. Sec. 16, Ch. 96, L. 1915; nals. O’Bannon v. Gustafson, 130 M 402, 


amd. Sec. 4, Ch. 196, L. 1921; re-en. Sec. 303 P 2d 938. 
2918, R. C. M. 1921; amd. Sec. 3, Ch. 177, 
L. 1929; amd. Sec. 3, Ch. 213, L. 1945; References 


amd. Sec. 5, Ch. 7, L. 1949. 


1945 Amendment Unconstitutional 
Chapter 213 of Laws 1945 is unconstitu- 


Dosen v. East Butte Copper Min. Co., 78 
M 579, 600 et seq., 254 P 880; Gugler v. 
Industrial Accident Board, 117 M 38, 46, 
157 P 2d 89. 


tional since the legislature failed to follow 
the constitutional mandate of having the 
bill printed for use of the members and 
that fact shows affirmatively on the jour- 


Collateral References 


Workmen’s Compensation€~836 et seq. 
99 CJ.S. Workmen’s Compensation 
§§ 296, 301, 303. 


92-708. (2919) Compensation to run consecutively—major and minor 
dependents not residing in the United States—manner of payment. Com- 
pensation shall run consecutively and not concurrently and payment shall 
not be made for two (2) classes of disability over the same period, provided 
that the total period over which compensation shall be payable for two 
or more classes of disability, including death, resulting from any com- 
pensable injury, shall not extend for a period of more than five hundred 
(500) weeks, and provided that no compensation shall be paid to a major 
or minor dependent who did not reside within the United States at the 
date of the happening of the injury. Compensation due to beneficiaries 
shall be paid to the surviving spouse, if any, or if none, then divided 
equally among or for the benefit of the children. In cases where bene- 
ficlaries are a surviving widow and stepchildren of such widow the com- 
pensation shall be divided equally among all beneficiaries. Compensation 
due to major dependents where there be more than one, shall be divided 
equitably among them and likewise as to minor dependents, and the question 
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of dependency and amount thereof shall be a question of fact for de- 


termination by the board. 


History: En. Sec. 16, Ch. 96, L. 1915; 
re-en. Sec. 2919, R. C. M. 1921; amd. Sec. 
15, Ch. 121, L. 1925; amd. Sec. 4, Ch. 213, 
L. 1945; amd. Sec. 7, Ch. 235, L. 1947; 
amd. Sec. 7, Ch. 253, L. 1955. 


Cross-Reference 


Nonresidents of United States not to 
receive compensation, sec. 92-503. 


1945 Amendment Unconstitutional 


Chapter 213 of Laws 1945 is unconstitu- 
tional since the legislature failed to follow 
the constitutional mandate of having the 
bill printed for use of the members and 
that fact shows affirmatively on the jour- 
nals. O’Bannon v. Gustafson, 130 M 402, 
303 P 2d 938. 


Construction 


The provision of section 2919, Rev. 
Codes 1921, as amended by ch. 121, Laws 
1925, that compensation for all classes of 
injuries other than such as is provided for 
medical, surgical and hospital attention, 
and burial benefits, shall run consecutively 
and not concurrently, the payments suc- 
ceeding one another in regular order, and 


classes of disability over the same period, 
by the use of the word “classes” refer to 
the four disabilities mentioned in sections 
2912 to 2914, to wit: temporary total, 
permanent total, temporary partial and 
permanent partial disability. Dosen v. 
East Butte Copper Min. Co., 78 M 579, 
601, 254 P 880. 


References 


Nicholson v. Roundup Coal Min. Co., 79 
M 358, 384, 257 P 270; Gugler v. Indus- 
trial Accident Board, 117 M 38, 46, 157 
P 2d 89. 


Collateral References 


Workmen’s Compensation€487 et seq., 
836 et seq. 

99 C.J.S. Workmen’s Compensation 
§§ 130-133, 309, 321. 


Payments for separate injuries as con- 
current or consecutive. 99 ALR 896. 

“Dependency” within the act. 100 ALR 
1090. 

Maintenance of action for wrongful 
death for benefit of alien nonresidents. 
138 ALR 684. 


that payment shall not be made for two 


92-709. (2920) Compensation in case of specified injuries. In case of 
the following specified injuries, the compensation in lieu of any other com- 
pensation provided by this act, shall be as follows: Where the injured 
employee has no wife, child, father, mother, brother, or sister residing 
within the United States who would be entitled to compensation in case 
of his death, fifty per centum (50%) of the wages received at the time 
of the injury, subject to a maximum compensation of twenty-nine dollars 
($29.00) per week; where the injured employee has a wife, or child, or 
father or mother, or brother or sister residing within the United States 
who would be entitled to compensation in case of his death, fifty-five per 
eentum (55%) of the wages received at the time of the injury, subject to 
a maximum compensation of thirty-two dollars ($32.00) per week; where 
the injured employee has a wife and one (1) ehild, or two (2) children, or 
a father and mother, or two (2) or more brothers and/or sisters residing 
within the United States who would be entitled to compensation in case 
of his death, sixty per centum (60%) of the wages received at the time of 
the injury, subject to a maximum compensation of thirty-six dollars 
($36.00) per week; where the injured employee has a wife and two (2) 
children or three (3) children residing within the United States who would 
be entitled to compensation in case of his death, sixty-two and one-half per 
eentum (6214%) of the wages received at the time of injury, subject to 
a4 maximum compensation of forty dollars ($40.00) per week; where the 
injured employee has a wife and three (3) children, or four (4) children 
residing within the United States who would be entitled to compensation 
in ease of his death, sixty-five per centum (65%) of the wages received at 
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the time of the injury, subject to a maximum compensation of forty-five 
dollars ($45.00) per week; where the injured employee has a wife and four 
(4) or more children, or five (5) or more children residing within the United 


States who would be entitled to compensation in case of his death, 


sixty- 


six and two-thirds per centum (662/,%) of the wages received at the time 
of the injury, subject to a maximum compensation of fifty dollars ($50.00) 
per week, subject to change when the number of beneficiaries or dependents 
increases by birth, or decreases, and subject in all cases to a minimum 
compensation of twenty-five and 50/100 dollars ($25.50) per week, and 


shall be paid for the following periods: 


For loss of: 


One:arm at or/near shoulder i::2).(:-2-7:.:. ciieeecstentcnteas eieceee tee 280 
One arm, atrthe: elbOW 0c 228 2 csi seks stececenkceee estrone eee 240 
One arm between: wrist: and :elDOwige se cccc cee. eee eee 220 
Qnet hand paid 2-20 ee Aa eee ene cata tan skeen ae ns ee 200 
One thumb and the metacarpal bone thereof «uu... eee eeeeeeee eee 75 
One: thumbvati the:proxinialejomts...c10.e. es ae St 
One thumb'at the second distal jot...) See ee eee 25 
One first finger and the metacarpal bone thereof .._........2.0.2... 40 
Onefirst finger‘atthe proximal joint 2. 2ic ei ee ee 30 
One’ first finger at the S€cond joint... ence cee ee 22 
One-first finger-at the distal joint. 5, eet ee 15 
One second finger and the metacarpal bone thereof ..........000002........ ot 
One second finger at the proximal joint —.0002.... elec 20 
One ‘second finger ‘at the’second jomt v2.2) Le a See 15 
One'setond finger at the distal4joint 28s ee eee ee 8 
One third finger and the metacarpal bone thereof .........00000.2.200...... 25 
One:third fingér’at\the ‘proximal joint’. Se eae eee 15 
One*third finger at’ the*second yoint 3:2 ee 10 
One'third:finger-at‘the distal joint 22. Se ee hee ee eee § 
One fourth finger and the metacarpal bone thereof ...........0...000...... 15 
One*fourth fingér atthe proximal’ joint 7.2) ee ata 
One’ fourth ‘finger’ at the sécond joint (oot ee 8 
One fourth fiizer*at*the distal jomt eo ae ee es ee ee 6 
One leg at or near the hip joint as to preclude the use of an 
artificial Limb” 220d cS A eee cee 300 
One leg at or above the knee where stump remains sufficient to 
permit’ the use‘of ‘an artifieial limb’ 2222. ee. eee 200 
Onelég between knee’ and ainkle'. ARTs ee reek ee 190 
One ‘fobt ah thé ankle ee nee ene eee 180 
One great toe with the metatarsal bone thereof ..........................--- 37 
One*eredt’toé’at the* proximal jou’ ince ee eecee eee eee eee 18 
Oné gréat 'toe’at’ the secOndsOmnt freee eee eee eee 12 
One toe other than the great toe with the metatarsal bone thereof 16 
One toe other than the great toe at the proximal joint ................ 8 
One toe other than the great toe at second or distal joint.......... 9) 
One’ eye by “enucleation 2.22 4 See eee 165 
Total’ blindness* of one eye i cee ene 140 


weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 


weeks 


weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
weeks 
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mermogs OL hearing, one: ear -2....1..210.....8c eal. ad 40 weeks 
memes sOL Nearing, Doth Cars eo Sete etme ccsas nice cosecscnccersseens 200 weeks 


Loss of vision: Where central visual acuity does not exceed 20/200 
in the better eye with correcting lenses or the widest diameter of the visual 
field subtends an angle no greater than 20 degrees, the same as for loss of 
the eye. 

Total loss of use: Indemnity benefits for permanent total loss of use 
of a member shall be the same as for loss of the member. 

Partial loss or partial loss of use: Indemnity benefits for permanent 
partial loss or loss of use of a member may be for proportionate loss or 
loss of use of the member. 

In any case in which there shall be a loss, or loss of use, of more than 
one member as set forth in this section, not amounting to permanent total 
disability, the award of indemnity benefits shall be for the loss, or loss 
of use thereof, which awards shall run consecutively, provided, however, 
that the total award or compensation in no case shall exceed five hun- 
dred (500) weeks. 

Disfigurement: The board may award proper and equitable indemnity 
benefits for serious face, head, or neck disfigurement, not to exceed twenty- 
five hundred dollars ($2,500.00) in addition to any other indemnity bene- 
fits payable under this section. 

The loss of both hands, or both arms, or both feet, or both legs, or both 
eyes, or any two (2) thereof, in one (1) accident, in the absence of conclusive 
proof to the contrary shall constitute total disability, permanent in charac- 
ter. Provided, however, that the percentage of permanent disability caused 
by any single accident or injury shali be so computed as to cover the perma- 
nent disability caused by that particular injury without reference to any 
previous physical ailment or defect or to any injury previously suffered or 
any permanent disability caused thereby; provided, that no payment under 
this section shall be in lieu of the separate benefit of medical and hospital 


services. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 8, Ch. 100, L. 1919; amd. Sec. 5, 
Ch. 196, L. 1921; re-en. Sec. 2920, R. C. M. 
1921; amd. Sec. 16, Ch. 121, L. 1925; amd. 
Sec. 16, Ch. 177, L. 1929; amd. Sec. 5, Ch. 
213, L. 1945; amd. Sec. 5, Ch. 230, L. 1947; 
amd. Sec. 6, Ch. 7, L. 1949; amd. Sec. 5, 
Ch. 48, L. 1951; amd. Sec. 5, Ch. 38, L. 
1953; amd. Sec. 6, Ch. 253, L. 1955; amd. 
Sec. 7, Ch. 234, L. 1957; amd. Sec, 5, Ch. 
162, L. 1961. 


1945 Amendment Unconstitutional 

Chapter 213 of Laws 1945 is unconstitu- 
tional since the legislature failed to follow 
the constitutional mandate of having the 
bill printed for use of the members and 
that fact shows affirmatively on the jour- 
nals. O’Bannon vy. Gustafson, 130 M 402, 
303 P 2d 938. 


Ability to Return to Work 


Under section 2920, Rev. Codes 1921, as 
amended by ch. 177, Laws 1929, an em- 


ployee who loses a foot at the ankle is 
entitled to compensation for the period 
preseribed, without regard to his ability 
to return to work within that period. Rom 
v. Republic Coal Co., 94 M 250, 22 P 2d 
161. 


Act Does Not Provide Measure of Dam- 
ages in Tort Action 


In action by employee for negligence of 
employer who had not elected to be bound 
by the Workmen’s Compensation Act, the 
compensation provided by the act is not 
to be taken as a yardstick to measure 
plaintiff’s damages, since the compensa- 
tion is not based upon a cause of action 
for tort and omits entirely the element of 
pain and suffering. Chancellor v. Hines 
Motor Supply Co., 104 M 603, 615, 69 P 
2d 764. 


Compensation during Healing Period 


Under section 2920, Rev. Codes 1921, as 
amended by ch. 177, Laws 1929, the com- 
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pensation allowed an injured workman 
for the loss of a foot is “in lieu of any 
other compensation provided by this act,” 
and therefore additional compensation 
during the “healing period” may not be 
allowed. Rom v. Republic Coal Co., 94 M 
250, 22 P 2d 161. 


Construction 


The provision of section 2920, Rev. 
Codes 1921, that in case of loss of a 
member of the body of an injured em- 
ployee, the compensation provided shall 
be “in lieu of any other compensation,” 
aside from medical and hospital services 
provided for in section 2917, means that 
where amputation of a member becomes 
necessary the compensation provided there- 
for by section 2920 is exclusive, no further 
compensation for disability on that aec- 
count being allowable. Such compensation 
is in addition to that theretofore paid for 
temporary total disability under section 
2912. Dosen v. East Butte Copper Min. 
Co., 78 M 579, 603, 254 P 880. 

Compensation for permanent partial dis- 
ability and also for specific loss of the 
use of a member of the body, under sec- 
tion 2920, Rev. Codes 1921, cannot be 
awarded where both result from the same 
injury. Dosen v. East Butte Copper Min. 
Co., 78 M 579, 605, 254 P 880. 

Under this section, prior to 1957 
amendment, a claimant is entitled to an 
arbitrary sum—a percentage of his salary 
as compensation for the loss of the 
member regardless of loss of earning or 
earning capacity, while under section 
92-703 a claimant must show loss of earn- 
ings. Construing this section (prior to 
1957 amendment) and section 92-703 most 
favorable to the workman, he may take 
his choice by proceeding under section 
92-703 and prove loss of earnings, or he 
may proceed under this section (prior 
to 1957 amendment) and receive an arbi- 
trary amount. Spieth v. Stuart, 130 M 
216, 299 P 2d 106, 108, overruling anything 
in conflict therewith found in Novak v. 
Industrial Accident Board, 73 M 196, 235 
P 754, 756. 

The 1957 amendment to section 92-703 
providing that compensation for partial 
disability resulting from the loss of or 
injury to any member shall not be payable 
for a greater number of weeks than speci- 
fied in section 92-709 for the loss of such 
member, controls the amount of compen- 
sation due where the claim is confined 
solely to the amputated parts of the body 
and, when other injuries are suffered, the 
specific injury statute would not provide 
the limitation of compensation if the ad- 
ditional injuries were proven. Becktold v. 
Industrial Accident Board, 137 M 119, 350 
P 2d 383. 

This section does not conflict with sec- 
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tion 92-702 as both allow compensation 
of 500 weeks for a loss or loss of use to 
more than one member. Obie v. Obie 
Signs, Inc., — M —, 386 P 2d 68, 71. 


Excessive Award 


Order of industrial accident board 
granting compensation for not to exceed 
500 weeks to claimant who had injured 
arm at shoulder violated this section. Obie 
v. Obie Signs, Ine... — M —, 386 P 2d 
Cs.a/1. 


Loss of Entire Member 


For a permanent partial loss of use of 
a member, a board or court may grant as 
compensation the full amount allowable 
under this section that would result if 
the member was permanently lost or a 
proportionately less amount but in no 
event is it proper for a board or court to 
grant a greater amount of compensation 
than that allowed for the loss of the 
entire member. Obie v. Obie Signs, Inc., 
—— M.-, '386.P 2d/68, 71, 


Loss of Eye 


Where a coal miner in the course of his 
employment lost his left eye, receiving 
therefor full compensation under the pro- 
visions of the Workmen’s Compensation 
Act, and nine years later while working 
at the same occupation under a different 
employer again suffered an accident de- 
stroying the vision of his right eye, thus 
rendering him totally blind, he was, under 
a liberal construction of the act, entitled 
to compensation as for a total permanent 
disability for a period of 500 weeks, less 
payments previously received for 200 
weeks, as against the contention that un- 
der the act he was only entitled to com- 
pensation for the loss of one eye. MeDon- 
ald v. Eagle Coal Co., 99 M 309, 312, 43 P 
2d 655, 99 ALR 1492. 


Partial Disability 


Partial disability, permanent in char- 
acter, by reason of loss of a member of 
the body, is compensable under the sched- 
ule provided in section 2920, Rev. Codes 
1921, as amended by ch. 177, Laws 1929, 
while such disability caused by an injury 
other than the loss of a member is cov- 
ered by section 2914. Sykes v. Republic 
Coal Co., 94 M 239, 248, 22 P 2d 157. 


Proof of Additional Injuries 


Where claimant had been granted com- 
pensation under this section for the loss 
of his entire hand at the wrist and claim- 
ant attempted to prove additional injury 
through his own testimony to the effect 
that, since his hand had healed, he had 
suffered from pains in his arm and shoul- 
der, such testimony did not constitute a 
preponderance which would overturn the 
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findings of the board and the district court 
based on objective credible evidence and 
there was no abuse of discretion in deny- 
ing compensation for other injuries in 
addition to those resulting from the am- 
putation. Becktold v. Industrial Accident 
Board, 137 M 119, 350 P 2d 383. 

Where injury to claimant’s foot, result- 
ing from first accident, had not healed at 
the time of the second accident and the 
district court found that claimant had 
been rendered totally disabled by the 
injury, permanent in character, and that 
he was totally incapacitated from obtain- 
ing remunerative employment on account 
of the accidental injury suffered by him 
and arising out of and in the course of 
his employment by his employer at the 
time of the first accident, he was entitled 
to 500 weeks’ compensation and was not 
limited to 180 weeks’ compensation, the 
amount specified in this section for the 
loss of the right foot below the ankle. 
Newman v. Kamp, 140 M 487, 374 P 2d 
100, 104. 

This section does not limit recovery 
where there is evidence of subsequent ac- 
cident resulting in additional injuries. 
Newman v. Kamp, 140 M 487, 374 P 2d 
100, 104. 


Refusal to Submit to Operation 


An injured employee is in duty bound to 
make use of every available and reason- 
able means to make himself whole, so far 
as possible, and therefore may not, upo% 
being advised by the best medical and 
surgical talent after many months of 
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treatment that, where the injury was to 
the lower part of one of his legs, amputa- 
tion was the only remedy because of an 
affection of the bone, refuse to submit to 
the operation and in the meantime draw 
compensation as for a partial disability; 
and if he finally submits thereto, pay- 
ments made to him from the time he first 
failed to take the surgeon’s advice may 
properly be deducted from the amount 
found ultimately due him. Dosen v. East 
Butte Copper Min. Co., 78 M 579, 254 P 
880. 


References 


Novak v. Industrial Accident Board, 73 
M 196, 200 et seq., 235 P 754; London 
Guaranty & Accident Co. v. Industrial 
Accident Board, 82 M 304, 310, 266 P 
1103; Mulholland v. Butte & Superior Min. 
Co., 87 M 561, 569, 289 P 574; Gugler v. 
Industrial Accident Board, 117 M 38, 46, 
157 P 2d 89; Murray v. Elliston Lime Co., 
140 M 511, 374 P 2d 229, 230. 


Collateral References 


Workmen’s CompensationG869 et seq. 
99 C.J.S. Workmen’s Compensation § 306 
et seq. 


Previous loss or mutilation of member 
as affecting amount or basis of compensa- 
tion. 30 ALR 979. 

Construction and application of provi- 
sions that compensation for specific injury 
shall be exclusive of other compensation. 
129 ALR 663. 


DECISIONS UNDER FORMER LAW 


Claim for Injury before 1957 

Where an injury dates from before the 
1957 amendment to this section, the claim- 
ant has a right to elect between claim 


by dismemberment and claim by disabil- 
ity. Friedt v. Industrial Accident Board, 
136 M 141, 345 P 2d 377, 379. 


99-709A. Permanent and total disability created by a second injury— 


second injury account. (1) If an employee who has previously lost, or 
lost the use of, one (1) hand, one (1) arm, one (1) foot, one (1) leg, or one 
(1) eye, from any cause or origin and irrespective of compensability be- 
comes permanently and totally disabled through the loss, or loss of use, 
of another such member or organ, the employer, insurance carrier, or 
industrial insurance account in the agency fund, as the case may be, shall 
be liable only for the compensation payable for such second loss ; provided, 
that in addition to such compensation and after the completion of the 
payments therefor, the employee shall be paid the remainder of the com- 
pensation that would be due for permanent total disability, out of moneys 
in the agency fund for such purpose in the following manner ; 

In every case of the death of an employee under this act, where there 
is no person entitled to compensation, the employer if under Plan I, or his 
insurance carrier if under Plan II, or the industrial insurance account in 


425 


92-710 WORKMEN’S COMPENSATION ACT 


the agency fund if under Plan III, shall pay to the second injury account 
of the industrial accident board the sum of five hundred and no/100 
($500.00) dollars to be deposited for the benefit of said account in the 
agency fund, and the board shall direct the distribution thereof. 

When in the judgment of the industrial accident board, the amount 
of money in the second injury account is such that there is a surplus above 
and beyond known liabilities, the board may in its discretion suspend or 
decrease further collection of assessments for a period of time to be de- 
termined by the board but in no event to exceed one (1) calendar year. 

(2) When in the judgment of the industrial accident board, the con- 
tributions to the second injury account so warrant, the board shall direct 
the reimbursement of the industrial insurance account in the agency fund 
out of said second injury account. In addition to the reimbursement here- 
inabove directed to be made, the board shall cause to be paid to the indus- 
trial insurance account in the agency fund from said second injury account, 
when contributions thereto so warrant, interest at the rate of 3% per annum 
said sum of twenty thousand dollars ($20,000.00) hereinabove appropriated 
or upon such portion thereof as may from time to time remain in said second 
injury account. 


History: En. 92-709A by Sec. 1, Ch. 99 C.J.S. Workmen’s Compensation § 298; 
190, L. 1951; amd. Sec. 195, Ch. 147, L. 101 C.J.S. Workmen’s Compensation § 837. 


1963. 
Pleading aggravation of a pre-existing 


Collateral References physical condition in workmen’s compen- 
Workmen’s Compensation€1030. sation cases. 32 ALR 2d 1459. 

92-710. (2921) Repealed—Chapter 197, Laws of 1959. 
Repeal L. 1947), relating to hernia cases, was re- 


This section (Sec. 16, Ch. 96, L. 1915; pealed by See. 1, Ch. 197, Laws 1959. 
Sec. 4, Ch. 177, L. 1929; Sec. 8, Ch. 235, 


92-711. (2922) Paralysis of limbs considered loss thereof. For the 
purpose of section 92-709, the complete paralysis of an arm, hand, foot, or 
leg shall be considered the loss of such member. For the purpose of said 
section, the complete paralysis of both arms, both hands, both feet, or both 
legs, or any two of them, shall be considered the loss of such members. 

History: En. Sec. 16, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2922, R. C. M. 1921. Workmen’s Compensation@=881 et seq. 
’ one 
References the C.J.S. Workmen’s Compensation 


Novak v. Industrial Accident Board, 73 
M 196, 201, 235 P 754. 


92-712. (2923) Adjustment of compensation in case of further injuries. 
Should a further accident occur to a workman who is already receiving 
compensation hereunder, or who has been previously the recipient of a 
payment or payments under this act, his further compensation shall be ad- 
justed according to the other provisions of this act, and with regard to his 
past receipt of compensation. 


History: En. Sec. 16, Ch. 96, L. 1915; compensation, as for example where he 
re-en. Sec. 2923, R. C. M. 1921; amd. Sec. has previously received 250 weeks or half 


5, Ch. 177, L. 1929. the statutory amount does not mean that 
' forever after he is in the eyes of the 
Construction compensation laws but half a man, so that 


The fact that a man has once received he can never again receive a compensa- 
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tion award going beyond the other 50 
per cent of total. After having received 
his prior payments, he may, in future 
years, be physically able to and does re- 
sume full gainful employment for several 
years, and if he does, there is no reason 
or logic why a disability from an un- 
scheduled industrial accidental injury, 
which would bring anyone else total per- 
manent disability benefits, should yield 
him only half as much. Peitz v. Indus- 
trial Accident Board, 127 M 316, 264 P 
2d 709, 712. 

The limitation affixed to unscheduled 
injuries applies only to the particular in- 
jury which results from a particular ac- 
cident. Any other interpretation would be 
discriminatory as between a person having 
a prior industrial accidental injury and 
another person who had the same kind of 
an injury outside of industry; when both 
thereafter had an unscheduled industrial 
accidental injury, the former would have 
his prior payments deducted while the 
latter would receive full payment. Peitz 
v. Industrial Accident Board, 127 M 316, 
264 P 2d 709, 712. 

Worker, who suffered a prior industrial 
accident several years before to a differ- 
ent segment of his body and drew com- 
pensation for several months for that 


92-713. 


92-713 


injury but at the time of his present in- 
jury he was not receiving compensation 
for the prior injury nor were the prior 
payments commuted or paid in a lump 
sum, would not have that compensation 
deducted from the claim under the present 
injury. Peitz v. Industrial Accident Board, 
127 M 316, 264 P 2d 709. 


Liability for First Injury 

This section does not affect the lability 
of an insurer which is liable to a claimant 
for compensation due him under a first 
accident but not for compensation due as 
a result of a second accident. Infelt v. 
Horen, 136 M 217, 346 P 2d 556, 560. 


References 


McDaniel v. Eagle Coal Co., 99 M 309, 
43 P 2d 655, 99 ALR 1492. 


Collateral References 


Workmen’s Compensation€—872 et seq. 
99 C.J.S. Workmen’s Compensation 
§§ 298, 308. 


Previous loss or mutilation of member 
as affecting amount or basis of compensa- 
tion. 30 ALR 979. 

Effect of previous compensation. 96 
ALR 1080. 


(2924) Compensation in case of changes in degree of injury. 


If aggravation, diminution, or termination of disability takes place or be 
discovered after the rate of compensation shall have been established, or 
compensation terminated in any case, where the maximum payments for 
disabilities as provided in this act have not been reached, adjustments 
may be made to meet such changed conditions by increasing, diminishing 
or terminating compensation payments in accordance with the provisions 


of this act. 


History: En. Sec. 16, Ch. 96, L. 1915; 
re-en. Sec. 2924, R. C. M. 1921; amd. Sec. 6, 
Ch. 177, L. 1929. 


Compensation for Full Period of Injury 
—Continuing Jurisdiction of Board 


An award of compensation should be 
for the full period of disability, not ex- 
ceeding the maximum and the continuing 
jurisdiction of the industrial accident 
board may be invoked if the disability 
(on the facts considered) ceases or other- 
wise changes. Meznarich v. Republic Coal 
Co., 101 M 78, 53 P 2d 82; Lunardello v. 
Republic Coal Co., 101 M 94, 98, 53 P 2d 
87. 


Continuing Jurisdiction of Board 


This section and sections 92-826 and 92- 
830 must be construed together and under 
them no case in which compensation has 
been awarded shall be finally closed until 
the maximum period of payments for the 
disability has expired, except in case of 


“any final settlement” which becomes final 
after expiration of the time specified in 
section 92-826, and cases of compromise 
settlements. The board cannot divest it- 
self of this continuing jurisdiction by 
designating an order for payment of com- 
pensation for a period less than the statu- 
tory maximum as “final.” Meznarich v. 
Republic Coal Co., 101 M 78, 88, 53 P 
2d 82. 

Where the evidence indicated that 200 
weeks would be a reasonable period for 
the injured to recover and rehabilitate 
himself, an order granting payments for 
200 weeks was not arbitrary. The statu- 
tory provisions for continuous review and 
revision of disability protect the claimant. 
Malmedal v. Industrial Accident Board, 
135 M 554, 342 P 2d 745. 


Deferring Payments Prohibited 


Compensation shall be paid “during the 
period of disability,” and there is no pro- 
vision for deferring payments where there 
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has been a delay in asserting them. Infelt 
v. Horen, 136 M 217, 346 P 2d 556, 560. 


Reconsideration of Case 


Where claimant petitioned for a rehear- 
ing on the ground that his original claim 
and proof of injury did not conform to the 
facts, and advanced an entirely new theory 
of the nature of the injury, the petition 
was properly dismissed, this section grant- 
ing power to the board to make adjust- 
ments of compensation to meet changed 
conditions not contemplating reconsidera- 
tion of a case on such grounds. Shugg 


92-714. 


WORKMEN’S COMPENSATION ACT 


v. Anaconda Copper Min. Co., 100 M 159, 
167, 46 P 2d 435. 


References 

Murray v. Elliston Lime Co., 140 M 
511, 374 P 2d 229, 231. 

Collateral References 


Workmen’s Compensation€—938 et seq. 
101 C.J.S. Workmen’s Compensation 
§ 849 et seq. 


Provisions as to further disability. 72 
ALR 1125. 


(2925) Payments made how. All payments of compensation, 


as provided in this act, shall be made at the end of each two (2) week 
period, except as otherwise provided herein. 


History: En. Sec. 16, Ch. 96, L. 1915; 
re-en. Sec. 2925, R. C. M. 1921; amd. Sec. 
9, Ch. 235, L. 1947; amd. Sec. 1, Ch. 197, 
L. 1961. 


Intent of Legislature 
The intention of the legislature in en- 


92-715. 


acting the Workmen’s Compensation Act 
was that the periodical payment plan pro- 
vided by this section should be the rule, 
and the lump-sum settlement authorized 
by section 92-715, the exception. Davis 
v. Industrial Accident Board, 92 M 503, 
507, 15 P 2d 919. 


(2926) Biweekly payments converted into a lump sum. The 


biweekly payments provided for in this act may be converted, in whole or 
in part, into a lump-sum payment, which lump-sum payment shall not 
exceed the estimated value of the present worth of the deferred payments 
capitalized at the rate of two per centum (2%) per annum. Such conver- 
sion ean only be made upon the written application of the injured work- 
man, his beneficiary, or major or minor dependents, as the case may be, 
and shall rest in the discretion of the board, both as to the amount of such 
lump-sum payment and the advisability of such conversion. The board is 
hereby vested with full power, authority, and jurisdiction to compromise 
claims and to approve compromises of claims under this act; and all settle- 
ments and compromises of compensation provided in this act shall be 
absolutely null and void without the approval of the board. Any approval 
of the board must be in writing and set forth specifically the reasons for 


such lump-sum or compromise payment. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 9, Ch. 100, L. 1919; re-en. Sec. 
2926, R. C. M. 1921; amd. Sec. 1, Ch. 225, 
L. 1951; amd. Sec. 8, Ch. 234, L. 1957; 
amd. Sec. 2, Ch. 197, L. 1961. 


Amount of Lump-sum Settlement—How 
Determined 


In determining the amount of a lump- 
sum settlement under this section, the 
industrial accident board must ascertain 
the present worth of the claimant’s right 
to compensation, taking into consideration 
his expectancy of life, and in case of a 
widow the added contingency of remar- 
riage, the happening of either contingency 
destroying the right to continued period- 
ical payments, and therefore the right of 
converting them into a lump sum. Cog- 


dill v. Aetna Life Ins. Co., 90 M 244, 251 
et seq., 2 P 2d 292. 


Best Interest of Claimant 


Where the board and the district court 
found that periodical payments would be 
for the best interest of the claimant and 
the evidence of the claimant failed to es- 
tablish otherwise, a presumption of cor- 
rectness was established and since the 
finding was supported by credible evi- 
dence, it must be affirmed. Laukaitis v. 
Sisters of Charity of Leavenworth, 135 M 
469, 342 P 2d 752. 


Burden of Proof 


Lump-sum settlements are the exception. 
Any plan for betterment and rehabilita- 
tion should demonstrate some reasonable 


428 


COMPENSATION FOR 


basis for successful fulfillment of the bet- 
terment and rehabilitation features and 
the burden of proof is on the claimant to 
show this. Malmedal v. Industrial Acci- 
dent Board, 135 M 554, 342 P 2d 745. 


Commutation Where Widow and Child 
Are Beneficiaries 


The fact that, where a widow and child 
are beneficiaries under the Workmen’s 
Compensation Act, the compensation due 
to both may be paid to the former (section 
92-508, as amended by ch. 121, Laws 
1925) does not authorize treatment of the 
entire amount due them both as belonging 
to the mother alone, nor conversion there- 
of into a lump sum at the latter’s request, 
an undivided portion thereof belonging to, 
and being dedicated to the support of, the 
child. Cogdill v. Aetna Life Ins. Co., 90 M 
244, 251 et seq., 2 P 2d 292. 

A widow, aged thirty-six, and child, 
aged ten years and seven months, were 
awarded compensation at the rate of $17 
per week for 400 weeks. After receipt of 
payment for 24 weeks, the widow peti- 
tioned for a partial commutation of the 
award to enable her to secure medical at- 
tention for herself. The industrial acci- 
dent board granted conversion of payment 
of the last 78 of the remaining 376 weeks’ 
allowance. Since the board did not take 
into consideration the contingency of the 
remarriage of the widow, nor the fact that 
in ease of remarriage the child would be 
entitled to the $15 weekly received by the 
mother ($2 being allowed for the child), 
it committed error in that for 66 weeks of 
the 78 embraced in the conversion the 
child would be deprived thereof on the 
mother’s remarriage. Cogdill v. Aetna Life 
Ins. Co., 90 M 244, 2 P 2d 292. 


Compromise of Claim—Dispute Essential 


Requirement of this section that compro- 
mise and settlement of a compensation 
claim be approved by the board does not 
apply where no claim of the workman had 
been definitely established and there was 
no compromise between claimant and em- 
ployer but a receipt in full settlement of 
claimant’s demand after he had fully re- 
covered and returned to work had been 
executed by him, the board approving the 
transaction and declaring that claimant 
was entitled to what he had received and 
receipted for. Shugg v. Anaconda Copper 
Min. Co., 100 M 159, 167, 46 P 2d 435. 


Deferred Payments 


The “deferred payments” which the in- 
dustrial accident board is authorized by 
this section to convert into a lump-sum 
payment, mean such payments as would 
ordinarily become payable in the natural 
course of events, taking into consideration 
the expectancy of the beneficiary; com- 
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mutation may not be made where the 
weekly compensation sought to be com- 
muted may never exist. Cogdill v. Aetna 
Life Ins. Co., 90 M 244, 251 et seq., 2 P 
2d 292. 


Discretion of Board 


Under this section, the matter of award- 
ing to an injured employee compensation 
by way of lump-sum settlement is within 
the discretion of the industrial accident 
board, and that discretion will not be 
interfered with on appeal unless there ap- 
pears an abuse of it. Sullivan v. Anselmo 
Min. Corp., 82 M 5438, 557, 268 P 495, 
overruled on another point in 130 M 216, 
222, 299 P 2d 106. 

By this section, the application of a bene- 
ficiary under the Workmen’s Compensation 
Act for conversion of periodical compen- 
sation payments into a lump-sum payment 
is addressed to the discretion of the indus- 
trial accident board, and on appeal the dis- 
trict court in that behalf may act only in 
review of the action of the board thereon. 
Where the beneficiary (widow) had asked 
for conversion but the board had not acted 
upon the request at the time the insur- 
ance carrier appealed from the award 
made and the district court heard the 
appeal upon the record certified by the 
board, which did not disclose that the 
board had made investigation as_ to 
whether or not the widow’s request should 
or should not be granted, the court ex- 
ceeded its jurisdiction in directing a lump- 
sum payment. Landeen v. Toole County 
Refining Co., 85 M 41, 46, 277 P 615. 

Since the district court has no original 
jurisdiction under the Workmen’s Compen- 
sation Act to entertain the question 
whether an injured employee shall be al- 
lowed to have his periodical payments con- 
verted into a lump-sum settlement, juris- 
diction over that matter being lodged in 
the industrial accident board, the doctrine 
of res adjudicata may not be invoked by 
the employer-insurer as to that issue, in 
defense to a petition for a writ of prohi- 
bition to the supreme court to restrain the 
district court from taking further pro- 
ceedings under a like writ involving the 
right of the industrial accident board to 
hear claimant’s application for a lump- 
sum settlement after decision on appeal 
upholding the award made by the board, 
where that issue was not, and under the 
facts could not have been, presented to 
the district court on appeal. State ex rel. 
Mulholland v. District Court, 88 M 400, 
404, 293 P 291. 


Intent of Legislature 


The intention of the legislature in enact- 
ing the Workmen’s Compensation Act was 
that the periodical payment plan provided 
by section 92-714, should be the rule, and 
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the lump-sum settlement authorized by 
this section, the exception. Davis v. In- 
dustrial Accident Board, 92 M 503, 507, 
15 P 2d 919. 

The legislature evidently intended in the 
enactment of the Workmen’s Compensa- 
tion Act that the periodical payments 
should be the rule and lump-sum settle- 
ments the exception. The various purposes 
of the method of periodical payments is, 
as far as possible, to preclude the possi- 
bility of an improvident claimant or de- 
pendent wasting the means of support and 
thereby becoming a burden upon the pub- 
lie; and also that the result of the indus- 
trial accident may be better appraised 
during the periodic payments. Moffett v. 
Industrial Accident Board, 130 M 303, 301 
P 2d 340; Laukaitis v. Sisters of Charity 
of Leavenworth, 135 M 469, 342 P 2d 752. 


Lump-sum Award—tTotal Disability Rat- 
ing 


Where the evidence before the district 
court was ample to sustain that court’s 
judgment that the claimant should be 
awarded total disability rating and that 
a lump-sum award and payment be made 
to him, such judgment will be affirmed. 
Kustudia v. Industrial Accident Board, 
127 M 115, 258 P 2d 965, 970. 
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Necessity for Lump-sum Settlement 


‘Where a compensation claimant made no 
request to the industrial accident board 
for a lump-sum settlement, and no evi- 
dence appeared in the record on appeal on 
the question of the necessity or advisabil- 
ity of such a settlement, the trial court 
properly declined to pass upon the ques- 
tion, and the supreme court on appeal to 
it will do likewise. O’Neil v. Industrial 
Accident Board, 107 M 176, 184, 81 P 2d 
688. 


Power to Make Lump-sum Settlements 


Though it evidently was the intention 
of the legislature in enacting the Work- 
men’s Compensation Act that periodical 
payments should be the rule and lump- 
sum settlements the exception, under this 
section, the industrial accident board is 
authorized to make such latter settle- 
ments. Williams v. Industrial Accident 
Board, 109 M 235, 238, 97 P 2d 1115. 


Collateral References 


Workmen’s Compensation©—1006 et seq. 
99 C.J.S. Workmen’s Compensation § 337 
et seq. 


Specific grounds for commutation of 
payment. 69 ALR 547. 


CHAPTER 8 


MISCELLANEOUS REGULATIONS—POWERS OF BOARD—REHEARINGS 
AND APPEALS 


Section 92-801. 


Assignment or attachment of payments. 


Act not to apply to railroads engaged in interstate commerce. 
Duplicate receipts paid for injuries to be filed—statements of medical 


Employers and insurers required to file reports of accidents. 


Deduction from wages of any part of premium a misdemeanor—hos- 


92-802. Liability in case of bankruptcy or failure is first lien. 
92-803. Waivers invalid. 
92-804. Misrepresenting payroll. 
92-805, 
92-806. 

expenditures. 
92-807. Notice of claims for injuries other than death. 
92-808. 
92-809. Confidential information used, how. 
92-810. American experience table of mortality used. 
92-811. 

pital contributions. 
92-812. Hearings and investigations—technical rules. 
92-813. Depositions may be taken. 
92-814. Powers of board. 


92-814.1. Requiring claimant to submit to examination—report of physician— 


Power to administer oaths, certify official acts, issue subpoenas—wit- 


Power of district court concerning production of testimony—contempt. 


Jurisdiction of board to hear disputes and controversies. 
Presumption as to legality of rules, orders, findings, etc., of board. 


cost. 
92-815. Powers to issue writs and process—fees for serving. 
92-816. 

ness fees and mileage. 
92-817. 
92-818. Certificates and certified copies as evidence. 
92-819. Apportionment of costs and disbursements—expenses. 
92-820. Books, records and payrolls to be open to inspection. 
92-821. 
92-822. 
92-823. Time for filing—final findings and awards. 
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92-824. Power of board to award compensation and time and manner of 
payment. 

92-824.1. Increase in award for unreasonable delay or refusal to pay. 

92-825. When a nominal disability indemnity may be awarded. 

92-826. Jurisdiction to rescind or amend any order, decision, award, ete. 

92-827. Record of proceedings to be kept and testimony to be taken down— 
attorney’s fees. 

92-828. Collateral attack not permitted. 

92-829. Application for rehearing. 

92-830. Board may at any time diminish or increase an award. 

92-831. Application for rehearing—contents—rules of procedure. 

92-832. Application for rehearing or appeal shall not operate as stay. 

92-833. Appeal to district court. 

92-834. How appeal taken—notice—record—trial. 

92-835. Appearances—setting aside conclusions, orders, etc., of board—judg- 
ment and findings. 

92-836. Appeals to supreme court. 

92-837. Repealed. 

92-838. Court to give liberal construction to act. 

92-839. Effect of decision holding any part of act unconstitutional. 

92-840. Money in industrial insurance account in the agency fund held in trust. 

92-841. Pending actions not affected by act. 

92-842, Annual report—copies for general distribution. 

92-843. When act to take effect. 


92-801. (2927) Assignment or attachment of payments. No payments 
under this act shall be assignable, subject to attachment or garnishment, or 
be held liable in any way for debts. 


History: En. Sec. 17, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2927, R. C. M. 1921. Workmen’s Compensation€=1097 et seq. 
100 C.J.S. Workmen’s Compensation 
§§ 387, 388. 


92-802. (2928) Liability in case of bankruptcy or failure is first lien. 
In case of bankruptcy, insolvency, liquidation, or the failure of an employer 
or insurer to meet any obligations imposed by this act, every liability which 
may be due under this act shall constitute a first lien upon any deposit 
made by such employer or insurer, and if such deposit shall not be 
sufficient to secure the payment of such liability in the manner and at the 
times provided for in this act, the deficiency shall be a lien upon all the 
property of such employer or insurer within this state, and shall be prorated 
with other lienable claims, and shall have preference over the claim of any 
ereditor or creditors of such employer or insurer except the claims of other 


lienors. 


History: En. Sec. 17, Ch. 96, L. 1915; Insolveney of insurer or employer as 
re-en. Sec. 2928, R. C. M. 1921. affecting liability. 8 ALR 1346. 

Claim for compensation or for assess- 

Collateral References ments, or premiums, as provable in bank- 


Bankruptey@345 et seq.; Workmen’s” ruptey. 86 ALR 770. 
Compensation€-1029 et seq. 

8 O.J.S. Bankruptey § 459; 101 CJ.S. 
Workmen’s Compensation § 839. 


92-803. (2929) Waivers invalid. No agreement by an employee to 

waive any rights under this act for any injury to be received shall be valid. 
History: En. Sec. 17, Ch. 96, L. 1915; Collateral References 

re-en. Sec. 2929, R. C. M. 1921. Workmen’s Compensation@771 et seq., 


1100 et seq. ; 
100 O.J.S. Workmen’s Compensation 


§ 389 et seq. 
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92-804. (2930) Misrepresenting payroll. Any employer who shall mis- 
represent to the board the amount of a payroll upon which the premiums or 
assessments under compensation plan number three are to be levied, or upon 
which fees for factory inspection, subsequent inspection, or reinspection, as 
elsewhere provided in this act, are based, shall be liable to the state in ten 
times the amount of difference between the amount paid and the amount 
which should have been paid. Such liability may be recovered in a civil 
action brought in the name of the state. All sums collected under this 
section shall be paid into the fund to which the original payments were, or 
should have been credited. 


History: En. Sec. 17, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2930, R. C. M. 1921. Workmen’s Compensation€>2080, 2081. 
101 C.J.S. Workmen’s Compensation 
g§ 913, 914. 


92-805. (2931) Act not to apply to railroads engaged in interstate 
commerce. The provisions of this act shall not apply to any railroad engaged 
in interstate commerce, except that railroad construction work shall be 
included in and subject to the provisions of this act. 


History: En. Sec. 17, Ch. 96, L. 1915; Workmen’s Compensation Act as appli- 
re-en. Sec. 2931, R. C. M. 1921. cable to motor carriers and their em- 
ployees engaged in interstate commerce. 

Collateral References 148 ALR 873. 


Workmen’s Compensation€—95 et seq. 
99 C.J.S. Workmen’s Compensation § 26 
et seq. 


92-806. (2932) Duplicate receipts paid for injuries to be filed—state- 
ments of medical expenditures. Every employer coming under the pro- 
visions of compensation plan number one, and every insurer coming under 
the provisions of compensation plan number two, shall, on or before the 
fifteenth day of each and every month, file with the industrial accident 
board duplicate receipts for all payments made during the previous month 
to injured workmen or their beneficiaries or dependents; and statements 
showing the amounts expended during the previous month for medical, 
surgical, and hospital services, and for the burial of injured workmen. 


History: En. Sec. 17, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2932, R. C. M. 1921. Workmen’s Compensation€—1003 et seq. 
101 C.J.S. Workmen’s Compensation 
§ 826 et seq. 


92-807. (2933) Notice of claims for injuries other than death. No 
claims to recover compensation under this act for injuries not resulting in 
death shall be maintained unless, within sixty (60) days after the occurrence 
of the accident which is claimed to have caused the injury, notice in writ- 
ing stating the name and address of the person injured, the time and place 
where the accident occurred, and the nature of the injury, and signed by 
the person injured, or someone in his behalf, shall be served upon the 
employer or the insurer, except as otherwise provided in section 92-602; 
provided, however, that actual knowledge of such accident and injury on 
the part of such employer or his managing agent or superintendent in 
charge of the work upon which the injured employee was engaged at the 
time of the injury shall be equivalent to such service. 
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History: En. Sec. 17, Ch. 96, L. 1915; 
re-en. Sec. 2933, R. C. M. 1921; amd. Sec. 
7, Ch. 177, L. 1929; amd. Sec. 9, Ch. 234, 
L. 1957. 


Actual Knowledge of the Injury 


Knowledge of employer that employee 
became sick while at work, was “hurt,” or 
claimant’s informing foreman that he had 
a sore back, does not, in the absence of 
some knowledge on the part of the em- 
ployer that some accidental injury was 
sustained by the employee, amount to 
actual knowledge of the injury under this 
section. State ex rel. Magelo v. Industrial 
Accident Board, 102 M 455, 463, 59 P 
2d 785. 


Mental Incompetency of Injured Em- 
ployee 

The provision of amended section 92- 
602, that no limitation of time shall run 
against a workman while mentally incom- 
petent, applies as well to the requirements 
of this section with reference to service 
of notice of injuries received upon the 
employer or insurer. Maki v. Anaconda 
Copper Min. Co., 87 M 314, 319 et seq., 
287 P 170. 


Provisions Mandatory 


The provisions of this section as to no- 
tice of claim for injury are mandatory, 
and where no notice was given and the 
evidence failed to show that the employer, 
his managing agent or superintendent in 
charge had actual knowledge, or that in- 
formation of the injury possessed by a 
minor official had been imparted by him 
to either of the three persons mentioned, 
the injured workman was barred of re- 
covery. Maki v. Anaconda Copper Min. 
Co., 87 M 314, 287 P 170, distinguished 
in 94 M 386, 390, 23 P 2d 253. 
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Where the industrial accident board 
makes a final order, such as that because 
of the failure of an injured workman to 
file written notice of the accident result- 
ing in his injury with his employer (in- 
surer) as required by this section, his 
claim is denied, as distinguishing from an 
order interlocutory in character over 
which it, under section 92-826, has con- 
tinuing jurisdiction, and the claimant fails 
to appeal therefrom, the matter becomes 
res adjudicata and may not thereafter be 
reopened. State ex rel. Roundup Coal Min. 
Co. v. Industrial Accident Board, 94 M 
386, 387 et seq., 23 P 2d 253. 

The provisions of this section are man- 
datory and compliance with its require- 
ments is indispensable to maintaining a 
claim for compensation. Dean v. Anaconda 
Co., 1385 M 13, 335 P 2d 854; Bender v. 
Roundup Min. Co., 138 M 306, 356 P 2d 
469, 470. 


References 


Williams v. Anaconda Copper Min. Co., 
96 M 204, 207 et seq., 29 P 2d 649; Magelo 
v. Industrial Accident Board, 103 M 477, 
478, 479, 64 P 2d 113; Kerruish v. Indus- 
trial Accident Board, 112 M 556, 560, 118 
P 2d 1049; Rung v. Industrial Accident 
Board, 114 M 347, 349, 136 P 2d 754; 
Becktold v. Industrial Accident Board, 137 
M 119, 350 P 2d 383, 384. 


Collateral References 


Workmen’s CompensationG-1216 et seq. 
100 C.J.S. Workmen’s Compensation 
§ 445 et seq. 


Requirement of Workmen’s Compensa- 
tion Act as to notice of accident or injury. 
78 ALR 1232; 92 ALR 505; 107 ALR 815 
and 145 ALR 1263, 


(2934) Employers and insurers required to file reports of ac- 


cidents. Every employer of labor and every insurer is hereby required to 
file with the board, under such rules and regulations as the board may, from 
time to time make, a full and complete report of every accident to an 
employee arising out of or in the course of his employment and resulting in 
loss of life or injury to such person. Such reports shall be furnished to the 
board in such form and such detail as the board shall from time to time 
prescribe, and shall make specific answers to all questions required by the 
board under its rules and regulations, except, in case he is unable to answer 
any such questions, a good and sufficient reason shall be given for such 
failure. 

History: En. Sec. 17, Ch. 96, L. 1915; 
re-en. Sec. 2934, R. C. M. 1921. 


Duty of Board to Advise Employee 


asking what he should do and the board 
advised the employee that he could get 
medical treatment, the board recognized 
that the employee suffered a compensable 


Where the industrial accident board had 
received a notice of injury from the em- 
ployer, and a letter from the employee 


accident and there was a duty to notify 
the employee that he was required to file a 
claim under oath. Yurkovich v. Industrial 
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Collateral References 


Workmen’s Compensation©~2082 et seq. 
101 C.J.S. Workmen’s Compensation 
§ 915. 


Accident Board, 132 M 77, 314 P 2d 866, 
869. 
References 


Levo v. General-Shea-Morrison, 128 M 
570, 280 P 2d 1086, 1088. 


92-809. (2935) Confidential information used, how. No information 
furnished to the board by an employer or an insurer shall be open to public 
inspection, or made public except on order of the board, or by the board or 
a member of the board, in the course of a hearing or proceeding. Any officer 
or employee of the board who, in violation of the provisions of this section, 
divulges any information, shall be guilty of a misdemeanor. 


History: En. Sec. 17, Ch. 96, L. 1915; 
re-en. Sec. 2935, R. C. M. 1921. 


92-810. (2936) American experience table of mortality used. When- 
ever it is necessary to estimate the sum of money to set aside as a reserve in 
any ease, the American experience table of mortality shall be used. 


History: En. Sec. 17, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2936, R. C. M. 1921. Evidence6>364. 


32 C.J.S. Evidence § 719. 


92-811. (2937) Deduction from wages of any part of premium a mis- 
demeanor—hospital contributions. It shall be unlawful for the employer to 
deduct or obtain any part of any premium required to be paid by this act 
from the wages or earnings of his workmen, or any of them, and the making 
or attempt to make any such deduction shall be a misdemeanor, except that 
nothing in this section shall be construed as prohibiting contributions by 
employees to a hospital fund, as elsewhere in this act provided. 

History: En. Sec. 17, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 2937, R. C. M. 1921. Workmen’s Compensation€~2080. 
101 C.J.S. Workmen’s Compensation 
§ 913. 


92-812. (2938) Hearings and investigations—technical rules. All hear- 
ings and investigations before the board, or any member thereof, shall be 
governed by this act and by rules of practice and procedure to be adopted 
by the board, and in the conduct thereof neither the board nor any member 
thereof shall be bound by the technical rules of evidence. No informality 
in any proceedings or in the manner of taking testimony shall invalidate 
any order, decision, award, rule, or regulation made, approved, or confirmed 
by the board. 


History: En. Sec. 18, Ch. 96, L. 1915; 
re-en. Sec. 2938, R. C. M. 1921. 


Hearsay 


Under this section the industrial acci- 
dent board is not bound by the technical 
rules of evidence, and it may accept or 
reject hearsay in its discretion. Ross v. 
Industrial Accident Board, 106 M 486, 495, 
80 P 2d 362. 


Informality in Proceedings 

Industrial accident board proceedings in 
workmen’s compensation cases are in no- 
wise regulated by the provisions of the 


code of civil procedure, which relate only 
to proceedings in courts, and any informal- 
ity in any proceeding before the board 
will not invalidate any order or decision 
made by it. State ex rel. Magelo v. In- 
dustrial Accident Board, 102 M 455, 461, 
59 P 2d 785. 


Primary Function of Board 


Under this section, the primary fune- 
tion of the industrial accident board is 
to ascertain the material facts relating to 
an accident for which compensation is 
claimed by the injured workman, disre- 
garding the niceties of ordinary court pro- 
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cedure. Williams v. Anaconda Copper Min. 
Co., 96 M 204, 210, 29 P 2d 649. 


Statement of Decedent to Aid Parents 
Admissible 


Where the intention of a workman to 
aid in supporting his parents was an im- 
portant fact in the matter of the par- 
ents’ claim as his major dependents upon 
his death, the statement of a witness for 
claimants, that decedent shortly before his 
death told him that he intended to send 
his next pay check to his parents and 
thereafter every other check, was admis- 
sible under this section, as a part of the 
res gestae, and the industrial accident 


92-813. 


92-814 


board was not warranted in rejecting the 
testimony as hearsay. (Section 93-401-7.) 
Ross v. Industrial Accident Board, 106 M 
486, 495, 80 P 2d 362. 


References 


Sullivan v. Anselmo Min. Corp., 82 M 
543, 555, 268 P 495; Best v. London 
Guarantee & Accident Co., 100 M 332, 340, 
47 P 2d 456. 


Collateral References 


Workmen’s Compensation€1091 et seq., 
1687 et seq. 
100 CJS. Workmen’s 


ony Compensation 
§§ , 385. 


(2939) Depositions may be taken. The board, or any member 


thereof, or any party to the action or proceeding may, in any investigation 
or hearing before the board, cause the deposition of witnesses residing within 
or without the state to be taken in the manner prescribed by law for like 
depositions in civil actions in the district courts of this state, and to that 
end may compel the attendance of witnesses and the production of books, 
documents, papers, and accounts. 


History: En. Sec. 18, Ch. 96, L. 1915; 
re-en. Sec. 2939, R. C. M. 1921. 


Collateral References 


Workmen’s CompensationG—1686. 
100 C.J.S. Workmen’s Compensation 


References § 580. 


Sullivan v. Anselmo Min. Corp., 82 M 
548, 555, 268 P 495; Best v. London 
Guarantee & Accident Co., 100 M 332, 341, 
47 P 2d 456. 


92-814. (2940) Powers of board. The board is hereby vested with 
full power, authority, and jurisdiction to do and perform any and all things, 


whether herein specifically designated or in addition thereto, which are 
necessary or convenient in the exercise of any power, authority, or juris- 


diction conferred upon it under this act. 


History: En. Sec. 18, Ch. 96, L. 1915; 
re-en. Sec. 2940, R. C. M. 1921. 


Awarding Fees to Physician 


Neither this section nor section 92-821 
gives the board jurisdiction to consider 
or pass upon the petition of a physician 
for an award of fees for services ren- 
dered an injured workman where compen- 
sation had been paid in full and the in- 
surer had paid to a hospital and another 
doctor who treated the claimant the full 
amount of $500 as required by section 92- 
706 (prior to 1949 amendment). Liest v. 
United States Fidelity & Guaranty Co., 
100 M 152, 155, 48 P 2d 772. 


Award of Compensation 


This section vesting in the board power 
to do all things necessary in the exercise 
of the jurisdiction conferred upon it by 
the Workmen’s Compensation Act, in addi- 
tion to those therein provided for, is pro- 
cedural in character and has nothing to do 
with the substantive matter of award of 


compensation; therefore where the board 
in reliance upon the authority supposedly 
conferred by this section “in order to do 
equity” computed compensation for a per- 
manent partial disability on a percentage 
basis instead of following the specific pro- 
visions of section 92-703 (prior to amend- 
ment by ch. 177, Laws 1929), providing 
the measure of compensation in such cases, 
it committed error. Sullivan v. Anselmo 
Min. Corp., 82 M 543, 549, 268 P 495, dis- 
tinguished in 94 M 239, 248, 22 P 2d 157 
and overruled on another point in 130 M 
216, 222, 299 P 2d 106. 


Hearing Examiner Employed as Insur- 
ance Adjuster 


The industrial accident board was not 
prohibited from further consideration of 
a record taken at a hearing before a 
referee although such hearing examiner 
was not a regular employee of the board 
and was engaged in private enterprise 
as insurance adjuster whose principal 
business was the settlement and adjust- 
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ment of workmen’s compensation claims. 
State ex rel. Fish v. Industrial Accident 
Board, 139 M 246, 362 P 2d 852, 854, 855. 


Judicial Powers Excluded 


While the industrial accident board, cre- 
ated as a purely administrative body, ex- 
ercises many functions that are judicial in 
character, it is not vested with judicial 
power, in the sense in which that expres- 


WORKMEN’S COMPENSATION ACT 


means the power of a court to decide, to 
pronounce a judgment, and to carry it 
into effect, between persons and parties 
who bring a case before it for decision. 
Shea v. North-Butte Min. Co., 55 M 522, 
536, 179 P 499. 


References 


Sykes v. Republic Coal Co., 94 M 239, 
248, 21 P 2d 732. 


sion is used in the constitution, wherein it 


92-814.1. Requiring claimant to submit to examination—report of 
physician—cost. In the event of a dispute concerning the physical condi- 
tion of a claimant, or the cause or causes of his injury or disability, if any, 
the board, at the request of the claimant, employer or insurer, as the case 
may be, shall require the claimant to submit to such examination as it 
may deem desirable by a physician or physicians within the state of Mon- 
tana or elsewhere who have had adequate and substantial experience in 
the particular field of medicine concerned with the matters presented by 
the dispute. The physician making such examination shall file a written 
report of his findings with the board for its use in the determination of the 
controversy involved. The board shall pay the physician for such examina- 
tion and shall be reimbursed by the party who requested it. 


History: En. Sec. 10, Ch. 234, L. 1957. 100 C.J.S. Workmen’s Compensation 


§ 484, 
Collateral References 


Workmen’s CompensationG1305-1314, 
1694. 


92-815. (2941) Powers to issue writs and process—fees for serving. 
The board, and each member thereof shall have power to issue writs of 
summons, warrants of attachment, warrants of commitment, and all neces- 
sary process in proceedings for contempt in like manner and to the same 
extent as courts of record. The process issued by the board or any member 
thereof shall extend to all parts of the state, and may be served by any 
persons authorized to serve process of courts of record, or by any person 
designated for that purpose by the board, or any member thereof. 

The person executing any such process shall receive such compensation 
as may be allowed by the board, not to exceed the fees now prescribed by 
law for similar service, and such fees shall be paid in the same manner as 
provided herein for the fees of witnesses. 


History: En. Sec. 18, Ch. 96, L. 1915; 
re-en. Sec. 2941, R. C. M. 1921. 


References 
Shea v. North-Butte Min. Co., 55 M 522, 


Collateral References 


Workmen’s Compensation©~1090, 
et seq., 1703. 

100 C.J.S. Workmen’s Compensation 
§§ 591, 598. 


1163 


537, 179 P 499; Sullivan v. Anselmo Min. 
Corp., 82 M 543, 555, 268 P 495. 


92-816. (2942) Power to administer oaths, certify official acts, issue 
subpoenas—witness fees and mileage. The board and each member thereof, 
its secretary and referees, shall have the power to administer oaths, certify 
to all official acts, and to issue subpoenas for the attendance of witnesses and 
the production of papers, books, accounts, documents, and testimony in 
any inquiry, investigation, hearing, or proceeding in any part of the state. 
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Each witness who shall appear by order of the board, or any member 
thereof shall be entitled to receive, if demanded, for his attendance the 
Same fees and mileage allowed by law to a witness in civil cases in the 
district court, which amount shall be paid by the party at whose request 
such witness is subpoenaed, unless otherwise ordered by the board. When 
any witness, who has not been required to attend at the request of any 
party, is subpoenaed by the board, his fees and mileage may be paid 
from the funds appropriated for the use of the board in the same manner 
as other expenses of the board are paid. Any witness subpoenaed, except 
one whose fees and mileage may be paid from the funds of the board, 
may at the time of service demand the fee to which he is entitled for 
travel to and from the place at which he is required to appear, and one 
day’s attendance. If such witness demands such fees at the time of 
service and they are not at that time paid or tendered, he shall not be 
required to attend before the board, or a member thereof or referee, as 
directed in the subpoena. 
History: En. Sec. 18, Ch. 96, L. 1915; References 


re-en. Sec. 2942, R. C. M. 1921. State ex rel. Fish v. Industrial Accident 
Board, 139 M 246, 362 P 2d 852, 854. 


92-817. (2943) Power of district court concerning production of testi- 
mony—contempt. The district court in and for the county in which any 
inquiry, investigation, hearing, or proceeding may be held by the board, or 
any member thereof, shall have the power to compel the attendance of wit- 
nesses, the giving of testimony, and the production of papers, books, 
accounts, and documents as required by any subpoena issued by the board, 
or any member thereof. The board, or any member thereof, before whom the 
testimony is to be given or produced, in ease of the refusal of any wit- 
ness to attend or testify or produce any papers required by such sub- 
poena, may report to the district court in and for the county in which 
the proceeding is pending, by petition, setting forth that due notice has 
been given of the time and place fixed for the attendance of said witness, 
or the production of said papers, and that the witness has been summoned 
in the manner prescribed in this act, and that the witness has failed and 
refused to attend, or produce the papers required by the subpoena before 
the board or any member thereof in the case or proceeding named in the 
notice and subpoena, or has refused to answer questions propounded to him 
in the course of such proceedings, and ask an order of said court compelling 
the witness to attend and testify or produce said papers before the board. 
The court, upon the petition of the board, or any member of the board, shall 
enter an order directing the witness to appear before the court at the time 
and place to be fixed by the court in such order, not more than ten days 
from the date of the order, and then and there show cause why he had not 
attended or testified, or produced such papers before the board. A copy of 
said order shall be served upon said witness. If it shall appear to the 
court that said subpoena was regularly issued by the board, or a member 
thereof, and regularly served, the court shall thereupon enter an order 
that said witness appear at the time and place fixed in said order, and testify 
or produce the required papers, and upon failure to obey said order, said 
witness shall be dealt with as for contempt of court. The remedy provided 
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in this section is cumulative, and shall not be construed to impair or inter- 
fere with the power of the board, or a member thereof, to enforce the attend- 
ance of witnesses and the production of papers, and to punish for contempt, 
in the same manner and to the same extent as courts of record. 


History: En. Sec. 18, Ch. 96, L. 1915; Collateral References 
re-en, Sec, 2943, R. C. M. 1921. Workmen’s Compensation€=1703, 1822 
et seq. 
ES 100 C.J.S. Workmen’s Compensation 


Shea v. North-Butte Min. Co., 55 M §§ 591, 598. 
522, 537, 179 P 499. d 


92-818. (2944) Certificates and certified copies as evidence. Copies of 
official documents and orders filed or deposited according to law in the 
office of the board, certified to by a member of the board, or by the secretary 
under the official seal of the board, to be true copies of the original, shall 
be evidence in like manner as the originals. In any court proceeding, 
wherein the question as to whether or not an employer or employee has 
complied with and is operating under or bound by the provisions of the 
Workmen’s Compensation Act of the state of Montana, is a question for 
determination, a certificate by a member of the board, or by the secre- 
tary under the official seal of the board, certifying that such employer 
or employee has or has not complied with, and is or is not operating 
under, and is or is not bound by the provisions of the Workmen’s Compen- 
sation Act of the state of Montana, shall be prima facie evidence thereof. 


History: En. Sec. 18, Ch. 96, L. 1915; Collateral References 
re-en. Sec, 2944, R. C. M. 1921; amd. Sec. Workmen’s Compensation€1895 et seq. 
8, Ch. 177, L. 1929. 100 C.J.S. Workmen’s Compensation 
§§ 381, 385. 


92-819. (2945) Apportionment of costs and disbursements—expenses. 
The costs and disbursements incurred in any proceeding or hearing before 
the board, or a member thereof, may be apportioned between the parties 
on the same or adverse sides, in the discretion of the board. 


History: En. Sec. 18, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2945, R. C. M. 1921; amd. Sec. Workmen’s Compensation¢>1987. 


1937; amd. Sec. 1, Ch. 184, L. 1947; amd. § 823. 
Sec. 2, Ch. 176, L. 1957. 


92-820. (2946) Books, records and payrolls to be open to inspection. 
The books, records, and payrolls of the employer, pertinent to the adminis- 
tration of this act, shall always be open to inspection by the board or any 
duly authorized employee thereof, for the purpose of ascertaining the cor- 
rectness of the payroll, the number of men employed, and such other 
information as may be necessary for the board and its management under 
this act. Refusal on the part of the employer to submit said books, records, 
and payrolls for such inspection shall subject the offending employer to a 
penalty of one hundred dollars for each offense, to be collected by civil 
action in the name of the state, and paid into the state treasury. 


History: En. Sec. 19, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2946, R. C. M. 1921; amd. Sec. Workmen’s Com tionC=1090, 20 
’ pensation 80. 
166, Ch. 147, L. 1963. 100 C.J.S. Workmen’s Compensation 
§ 384; 101 C.J.S. Workmen’s Compensation 
§ 913. 
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92-821. (2947) Jurisdiction of board to hear disputes and controversies. 
All proceedings to determine disputes or controversies arising under this 
act shall be instituted before the board, and not elsewhere, and heard and 
determined by them, except as otherwise in this act provided, and the 
board is hereby vested with full power, authority, and jurisdiction to try 
and finally determine all such matters, subject only to review in the manner 


and within the time in this act provided. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec. 2947, R. C. M. 1921. 


Attack on Decision—Burden of Proof 


Where the decisions of the board and 
court involve the consideration of con- 
flicting evidence as to essential facts or 
the deduction of permissible but diverse 
inferences therefrom, their solutions of 
such conflict are presumed to be correct, 
and the burden of proof is upon the party 
attacking them to show that they were 
erroneous. Partoll v. Anaconda Copper 
Min. Co., 122 M 305, 203 P 2d 974, 977. 


Awarding Fees to Physician 


Neither this section nor section 92-814 
gives the board jurisdiction to consider or 
pass upon the petition of a physician for 
an award of fees for services rendered an 
injured workman where compensation had 
been paid in full and the insurer had 
paid to a hospital and another doctor who 
treated the claimant the full amount of 
$500 as required by section 92-706 (prior 
to 1949 amendment). Liest v. United 


States Fidelity & Guaranty Co., 100 M: 


152, 155, 48 P 2d 772. 


Decisions—Res Adjudicata 


An order or decision of the industrial 
accident board denying a claim for com- 
pensation becomes final and res adjudicata 
on failure of the aggrieved party to take 
an appeal within time, whether the decision 
is on a question of law or on the merits, 
but only on the very issue it determines, 
and the case cannot be thereafter reopened 
for reconsideration of the questions dis- 
posed of. Meznarich v. Republic Coal Co., 
101 M 78, 87, 53 P 2d 82. 


Decision—Scope and Effect 


The board is the trier of fact, and its 
findings are equivalent to the verdict of a 
jury or the findings of a court, and where 
no additional evidence is adduced before 
the court on appeal, the re-examination is 
a review and not a trial de novo, so that 
the decision of the board can be over- 
turned only if, on examining the cold rec- 
ord, it can be said that the evidence clear- 
ly preponderates against that decision. 
(This section and eases cited.) Doty v. 
Industrial Accident Fund, 102 M 511, 518, 


59 P 2d 782, explained in 110 M 174, 186, 
102 P 2d 4. 


Determination of Dependency 


The board has quasi-judicial powers, and 
under this section has jurisdiction finally 
to determine whether the widow of de- 
eedent workman who had not been living 
with him for four years prior to his death 
was “legally entitled” to compensation 
within the meaning of section 92-424 pro- 
viding that only a wife or widow legally 
entitled to be supported by the deceased 
falls within the definition of a “benefici- 
ary” under the act, and therefore erred in 
declining to pass upon the status of claim- 
ant in the absence of determination there- 
of by a court of competent jurisdiction. 
Goodwin v. Elm Orlu Min. Co., 83 M 152, 
158, 269 P 403. 


Review by District Court 


District court had no jurisdiction to 
take testimony on the subject of loss of 
earning capacity from industrial accident 
where order of industrial accident board 
stated explicitly that compensation was to 
be delayed until claimant made a showing 
of such loss to the board. Lind v. Lind, 
142 M 211, 383 P 2d 808, 811. 


Right to Hearing 


A person who files his claim for work- 
men’s compensation is entitled to a hear- 
ing as a matter of right before his claim 
can be denied, even though he admitted 
he was a partner of the firm against whom 
the claim was filed. State ex rel. Lovely 
v. Swanberg, 135 M 10, 335 P 2d 853. 

The industrial accident board may not 
order, without a hearing and upon ex 
parte application of the employee, dis- 
missal of a claim for compensation filed by 
an employee, after the employer has de- 
manded a hearing as to the compensability 
of the claim. Profitt v. J. G. Watts 
Constr. Co., 140 M 265, 370 P 2d 878, 885. 


References 

Shugg v. Anaconda Copper Min. Co., 100 
M 159, 168, 46 P 2d 435; Paulich v. Repub- 
lic Coal Co., 110 M 174, 187, 102 P 2d 4. 


Collateral References 

Workmen’s Compensation©-1177 et seq. 

100 C.J.S. Workmen’s Compensation 
§§ 383, 425. 
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92-822. (2948) Presumption as to legality of rules, orders, findings, etc., 
of board. All orders, rules, and regulations, findings, decisions, and awards 
of the board in conformity with law shall be in force and shall be prima 
facie lawful; and all such orders, rules, and regulations, findings, decisions, 
and awards shall be conclusively presumed to be reasonable and lawful, 
until and unless they are modified or set aside by the board or upon review. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec. 2948, R. C. M. 1921. 


Collateral References 
Workmen’s Compensation¢1935. 
100 C.J.S. Workmen’s Compensation 


References §§ 385, 386. 


Morgan v. Butte Central Min. & Mill. 


Co., 58 M 633, 194 P 496; Radonich v. An- 
aconda Copper Min. Co., 91 M 437, 445, 8 
P 2d 658; Meznarich v. Republie Coal Co., 


Necessity, form, and contents of findings 
of fact to support administrative determi- 
nation. 146 ALR 123. 


101 M 78, 87, 53 P 2d 82. 


92-823. (2949) Time for filing—final findings and awards. The board 
shall hold the initial hearing to determine any dispute or controversy aris- 
ing under this act within ninety (90) days from the date on which such 
disputed claim was filed with the board. After a final hearing by the board, 
it shall within thirty (30) days, make and file its findings upon all facts 
involved in the controversy, and its award, which shall state its determina- 
tion as to the right of the parties. 

History: En. Sec. 20, Ch. 96, L. 1915; 


re-en. Sec. 2949, R. C. M. 1921; amd. Sec. 
8, Ch. 38, L. 1953. 


Collateral References 


Workmen’s Compensation¢€-1773. 
100 C.J.S. Workmen’s Compensation 
§ 384, 


92-824. (2950) Power of board to award compensation and time and 
manner of payment. The board in its award may fix and determine the 
total amount of compensation to be paid, and specify the manner of payment, 
or may fix and determine the weekly disability indemnity to be paid, and 
order payment thereof during the continuance of such disability; providing, 
however, that the payment of such award and indemnity shall be in the 
same manner as that of undisputed awards and indemnities coming within 
the particular plan provided for in this act to which said award and 
indemnity belong. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec. 2950, R. C. M. 1921. 


Collateral References 


Workmen’s Compensation©1768 et seq. 
100 C.J.S. Workmen’s Compensation 
§ 384. 


92-824.1. Increase in award for unreasonable delay or refusal to pay. 
When payment of compensation has been unreasonably delayed or refused, 
either prior or subsequent to the issuance of an award, the full amount of 
the order, decision or award may be increased by ten per cent (10%) of the 
weekly award. The question of unreasonable delay or refusal shall be 
determined by the board and such a ‘finding shall constitute good cause 
to rescind, alter or amend any order, decision or award previously made 
in said cause for the purpose of making the increase provided herein. 


History: En. Sec. 1, Ch. 227, L. 1961. Laws 1961 to relate that aet to the work- 
men’s compensation law or to the indus- 


Compiler’s Note 
There is nothing in the body of Ch. 227, 


trial accident board. However, the title of 
the act does refer to the industrial acci- 
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dent board. The compiler has, therefore, 
used the title of the act as the basis for 
placement of the act in the Codes. 


Collateral References 

Workmen’s Compensation©-1990 et seq. 

101 C.J.S. Workmen’s Compensation 
§ 848, 

92-825. (2951) When a nominal disability indemnity may be awarded. 

If in any proceeding it is proved that an accident has happened for which 
the employer would be liable to pay compensation if disability has resulted 
therefrom, but it is not proved that an incapacity has resulted, the board 
may, instead of dismissing the application, award a nominal disability 
indemnity if it appears that disability is likely to result at a future time. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec. 2951, R. C. M. 1921. 


92-826. (2952) Jurisdiction to rescind or amend any order, decision, 
award, etc. The board shall have continuing jurisdiction over all its orders, 
decisions, and awards, and may, at any time, upon notice, and after oppor- 
tunity to be heard is given to the parties in interest, rescind, alter, or amend 
any such order, decision, or award made by it upon good cause appearing 
therefor. Provided, that the board shall not have power to rescind, alter, 
or amend any final settlement or award of compensation more than four (4) 
years after the same has been made, and provided further that the board 
shall not have the power to rescind, alter or amend any order approving a 
full and final compromise settlement of compensation. Any order, decision, 
or award rescinding, altering, or amending a prior order, decision, or award, 


shall have the same effect as original orders or awards. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en, Sec. 2952, R. C. M. 1921; amd. Sec. 
9, Ch. 177, L. 1929; amd. Sec. 1, Ch. 67, 
L. 1937. 


Additional Compensation for Continuing 
Disability 

Where compensation had been awarded 
to an injured workman for temporary total 
and permanent partial disability for an 
amount less than the statutory maximum 
allowable, the industrial accident board 
had jurisdiction under this section and sec- 
tion 92-830, to entertain a petition of 
claimant for additional compensation cov- 
ering continuing disability. Paulich v. 
Republic Coal Co., 110 M 174, 181, 102 P 
2d 4. 


Compromise Settlement of Claim 


After a full and valid final compromise 
settlement of an injured workman’s claim 
for compensation, the industrial accident 
board may not, upon expiration of the 
time limited by this section for presenting 
the petition, entertain a petition to reopen 
the matter for further allowance of com- 
pensation, the settlement being binding 
upon claimant and the board being then 
without jurisdiction to amend it. Elich v. 
Industrial Accident Board, 116 M 144, 146, 
154 P 2d 793. 


Continuing Jurisdiction—Changed Con- 
dition of Injured Party 


Under this section and section 92-830, 
the board has continuing jurisdiction over 
its orders and awards, and may amend 
and alter them to meet changed conditions 
of the injured party, even to the extent 
of entertaining a petition asking for a 
lump-sum settlement after decision by the 
district and supreme courts upholding the 
award of the board. State ex rel. Mul- 
holland v. District Court, 88 M 400, 403 
et seq., 293 P 291. 


Continuing Jurisdiction—Final Settle- 
ment 

Under this section and section 92-830 
an order of the industrial accident board 
made on application for additional com- 
pensation, allowing such compensation but 
declaring that it should be “in full and 
final settlement” was unauthorized and did 
not preclude the board on a later applica- 
tion for compensation from exercising its 
continuing jurisdiction. Meznarich v. Re- 
publie Coal Co., 101 M 78, 88, 53 P 2d 82. 


Denial of Claim—Failure to File Notice 
of Accident 


Where the industrial accident board 
makes a final order, such as that because 
of the failure of the injured workman to 
file written notice of the accident result- 
ing in his injury with his employer (insur- 
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er) as required by section 92-807, his claim 
is denied, as distinguished from an order 
interlocutory in character over which it, 
under this section, has continuing juris- 
diction, and the claimant fails to appeal 
therefrom, the matter becomes res adjudi- 
cata and may not thereafter be reopened. 
State ex rel. Roundup Coal Min. Co. v. 
Industrial Accident Board, 94 M 386, 389 
et seq., 23 P 2d 253. 


Findings on Remand 


Where order of industrial accident 
board, issued on December 26, 1956, stated 
explicitly that compensation was to be 
delayed until claimant made a showing 
of such loss to the board, the board had 
power to make findings as to loss of 
earning ability when case was remanded 
by district court on October 29, 1962, 
since no final disposition had taken place. 
Lind v. Lind, 142 M 211, 383 P 2d 808, 812. 


Lump-sum Settlement 


Where the industrial accident board in 
1931, after careful investigation and af- 
fording claimant full opportunity to pre- 
sent the facts relative to his injury, made 
a lump-sum settlement, it was powerless, 
under this section, to reopen the case in 
1935, upon request of claimant’s attorney 
on the ground that all the injuries growing 
out of the accident had not been con- 


WORKMEN’S COMPENSATION ACT 


sidered. Williams v. Industrial Accident 
Board, 109 M 235, 238, 97 P 2d 1115. 

Where employee, in 1938, entered into 
a full and final compromise settlement 
calling for a lump-sum payment and which 
was approved by the board, such order of 
the board could not be reopened in later 
years. Moffett v. Industrial Accident 
Board, 130 M 303, 301 P 2d 340. 


Rights of Claimant 


A claimant does not surrender his right 
to seek modification under this section by 
merely signing a receipt containing lan- 
guage suggesting that the intention is to 
close the case, when there has been no 
discussion or hearing purporting to give 
the award any semblance of finality. Infelt 
v. Horen, 136 M 217, 346 P 2d 556, 561. 


References 


Landeen v. Toole County Refining Co., 
85 M 41, 48, 277 P 615; Magelo v. Indus- 
trial Accident Board, 103 M 477, 478, 64 
P 2d 113; Malmedal v. Industrial Accident 
Board, 1385 M 554, 342 P 2d 745; Friedt v. 
Industrial Accident Board, 136 M 141, 345 
P 2d 377, 379. 


Collateral References 


Workmen’s Compensation€-1778 et seq. 
100 C.J.S. Workmen’s Compensation 
§ 649. 


DECISIONS UNDER FORMER LAW 


Power to Rescind Orders 


Under sec. 9, ch. 177, Laws 1929, no 
ease in which compensation has been 
awarded under the Workmen’s Compensa- 
tion Act shall be finally closed until the 
maximum period of payments for the dis- 
ability for which the award was made has 
expired, except with respect to a final 
settlement after two years from the date 
of the order awarding compensation and 
in cases involving a compromise settle- 
ment. Meznarich v. Republic Coal Co., 101 
M 78, 88, 53 P 2d 82. 


92-827. 


Receipt in Full Settlement of Claim 


Where a claimant, more than two years 
after receipt of payment in full for in- 
juries sustained, petitioned for rehearing 
on ground his original claim and proof of 
injury did not conform to the facts, board 
properly dismissed the petition for it was 
barred from altering a final settlement 
or award of compensation more than two 
years after it had been made under sec. 9, 
ch. 177, Laws 1929. Shugg v. Anaconda 
Copper Min. Co., 100 M 159, 167, 46 P 
2d 435. 


(2958) Record of proceedings to be kept and testimony to be 


taken down—attorney’s fees. A full and complete record shall be kept 
of all proceedings and hearings had before the board, or any member 
thereof, of any formal hearing had, and all testimony produced before the 
board or any member thereof shall be taken down by a stenographic re- 
porter appointed by the board, and the parties shall be entitled to be 
heard in person or by attorney. 

Whenever the claimant or plaintiff is represented by an attorney either 
before the board or the courts, the industrial accident board may, in its 
discretion or upon the application of the claimant or plaintiff, fix the 
amount of the attorney fee of the attorney representing the claimant or 


442 


MISCELLANEOUS REGULATIONS 92-829 


plaintiff, and the fee fixed by the board shall be paid by claimant or 
plaintiff. 

In cases of an action to review any order or decision of the board, a 
transcript of such testimony, together with all exhibits, and of the plead- 
ings, records, and proceedings in the cause shall constitute the record of 
the board. Provided further, that the board must furnish a copy of such 
testimony, written exhibits, pleadings, records and proceedings to the 


claimant without cost. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec. 2953, R. C. M. 1921; amd. Sec. 
4, Ch. 139, L. 1931; amd. Sec. 3, Ch. 162, 
L. 1937; amd. Sec. 1, Ch. 170, L. 1959. 


Collateral References 


Workmen’s Compensation@-1895 et seq., 
1981. 

100 C.J.S. Workmen’s Compensation 
§§ 378, 384, 736 et seq.; 101 C.J.S. Work- 
men’s Compensation § 817 et seq. 


DECISIONS UNDER FORMER LAW 


Attorneys’ Fees 


The provisions of section 2953, Rev. 
Codes 1921, as amended by sec. 4, ch. 139, 
Laws 1931, that the industrial accident 
board “shall have power to fix and deter- 
mine the amount of attorneys’ fees to be 
allowed” in proceedings had before it un- 
der the Workmen’s Compensation Act 
“where an attorney appears for either 
party” did not authorize disciplinary pro- 
ceedings against attorneys who withheld 
$700 under contract with client although 
board had fixed fees at $200. Statute fails 
to state in whose favor and against whom 
or what fund the fees should be allowed. 


92-828. 


In the absence of a provision in the 
amendatory act declaring that a contract 
between an attorney and a compensation 
claimant fixing the fee to be paid shall be 
void, or a provision making such a con- 
tract subject to the approval of the board 
or the district court, the parties under sec- 
tions 93-2120 and 93-8601 were free to con- 
tract as to fees. By failure to provide in 
the amendment as to what fund the fee 
shall be paid from, or in whose favor or 
against whom it shall be allowed, the 
amendment is rendered so vague and un- 
certain as to be void. In re Maury, 97 M 
316, 322, 34 P 2d 380. 


(2954) Collateral attack not permitted. No orders or decisions 


of the board shall be subject to collateral attack, and may be reviewed or 
modified only in the manner provided therein. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec. 2954, R. C. M. 1921. 


Petition and Appeal from Adverse Order 
Not Collateral Attack 


A workman’s petition for compensation 
in addition to that previously awarded to 
him and his appeal to the district court 
from an adverse order, do not constitute 
a eollateral attack on the order of the 
industrial accident board, within the 
meaning of this section, declaring that 
the orders or decisions of the board shall 


92-829. 


not be subject to such attack. Paulich v. 
Republie Coal Co., 110 M 174, 191, 102 
P 2d 4. 


References 


Willis v. Pilot Butte Min. Co., 58 M 
26, 35, 190 P 124. 


Collateral References 

Workmen’s Compensation@1793. 

100 C.J.S. Workmen’s Compensation 
§§ 386, 659. 


(2955) Application for rehearing. At any time within twenty 


days after the service of any order or decision of the board, any party or 
parties aggrieved thereby may apply for a rehearing upon one or more of 
the following grounds, and upon no other grounds: 


(1) 
(2) 


That the board acted without or in excess of its powers; 
That the order, decision, or award was procured by fraud; 


(3) That the evidence does not justify the findings ; 


(4) 


That the applicant has discovered new evidence, material to him, 
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and which he could not, with reasonable diligence, have discovered and 


produced at the hearing ; 


(5) 

(6) 

History: En. Sec. 21, Ch. 96, L. 1915; 
re-en. Sec. 2955, R. C. M. 1921. 


Application Relates to Conditions Pre- 
vailing at Time of Original Hearing 


Under this section aggrieved party is in 
same position as one moving for a new 
trial in an ordinary case as application 
relates only to the condition and situation 
prevailing at the time of the original 
hearing; grounds go to the merits of the 
order or decision rendered. Shugg v. Ana- 
conda Copper Min. Co., 100 M 159, 166, 
46 P 2d 435, explained in 102 M 455, 460, 
59 P 2d 785. 


Decision of Board—Res Adjudicata 


The judgment of the board, as to condi- 
tions then existing, in the absence of a 
timely motion for a rehearing, or an ap- 
peal therefrom, is res adjudicata upon the 
issue which it determines. Shugg v. Ana- 
conda Copper Min. Co., 100 M 159, 170, 
46 P 2d 435. 


Specification of Evidence To Be Intro- 
duced 


Claimant not deprived of right to intro- 
duce additional evidence, on appeal to dis- 
trict court because his petition for rehear- 


92-830. 


That the findings do not support the order, decision, or award; 
That the order, decision, or award is unreasonable. 


ing addressed to industrial accident board 
did not set forth specifically what evidence 
he intended to introduce, or give his rea- 
sons why it had not been introduced at 
the original hearing. Best v. London Guar- 
antee & Accident Co., 100 M 332, 336, 47 
P 2d 656, explained in 133 M 278, 281, 
322 P 2d 1115. 


References 


State ex rel. Mulholland v. District Court, 
88 M 400, 403, 293 P 291; Radonich v. 
Anaconda Copper Min. Co., 91 M 437, 446, 
8 P 2d 658; State ex rel. Roundup Coal Min. 
Co. v. Industrial Accident Board, 94 M 
386, 388 et seq., 23 P 2d 253; State ex 
rel. Magelo v. Industrial Accident Board, 
102 M 455, 459, 59 P 2d 785; Magelo v. 
Industrial Accident Board, 103 M 477, 480, 
64 P 2d 113; Williams v. Industrial Acci- 
dent Board, 109 M 235, 242, 97 P 2d 1115; 
State ex rel. Albrecht v. District Court, 
126 M 178, 246 P 2d 1035, 1036; Spieth 
v. Stuart, 130 M 216, 299 P 2d 106, 110. 


Collateral References 


Workmen’s Compensation€1794 et seq. 
100 C.J.S. Workmen’s Compensation 
§ 660 et seq. 


(2956) Board may at any time diminish or increase an award. 


Nothing contained in the preceding section shall, however, be construed to 
limit the right of the board, at any time after the date of its award, and 
from time to time after due notice and upon the application of any party 
interested, to review, diminish, or increase, within the limits provided by 
this act, any compensation awarded upon the grounds that the disability of 
the person in whose favor such award was made has either increased or 


diminished or terminated. 


History: En. Sec. 21, Ch. 96, L. 1915; 
re-en. Sec. 2956, R. C. M. 1921. 


Additional Compensation for Continuing 
Disability 

Where compensation had been awarded 
to an injured workman for temporary total 
and permanent partial disability for an 
amount less than the statutory maximum 
allowable, the industrial accident board 
had jurisdiction under this section and sec- 
tion 92-826, to entertain a petition of 
claimant for additional compensation cov- 
ering continuing disability. Paulich v. 
Republic Coal Co., 110 M 174, 181, 102 
P 2d 4. 


Additional Compensation for Loss of 
Eye 

Where industrial accident board, on the 
claim of an employee who lost no wages 
by his injury, assumed jurisdiction by al- 
lowing a physician’s claim for medical 
services furnished employee, and it later 
developed that the employee had become 
totally blind in one eye, the board’s juris- 
diction on the claim continued so that it 
could award compensation for the loss of 
the eye. Gugler v. Industrial Accident 
Board, 117 M 38, 45, 157 P 2d 89. 


Changed Conditions 

Under section 92-826 and this section the 
board has continuing jurisdiction over its 
orders and awards, and may amend and 
alter them to meet changed conditions of 
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the injured party, even to the extent of 
entertaining a petition asking for a lump- 
sum settlement after decision by the dis- 
trict and supreme courts upholding the 
award of the board. State ex rel. Mul- 
holland v. District Court, 88 M 400, 404, 
293 P 291. 


Increased Disability 


Under this section, authorizing the board 
to increase compensation awarded a claim- 
ant where it appears that his disability has 
“inereased,” disability may be held to 
have increased where, though it has re- 
mained in a sense constant and unchanged, 
it is shown that it will continue to the 
end for which the state allows compensa- 


92-833 


tion. Meznarich v. Republie Coal Co., 101 
M78, 91,53. P 2d 82, 


References 


Landeen v. Toole County Refining Co., 
85 M 41, 48, 277 P 615; State ex rel. 
Roundup Coal Min. Co. v. Industrial Acci- 
dent Board, 94 M 386, 388 et seq., 23 P 2d 
253; Shugg v. Anaconda Copper Min. Co., 
100 M 159, 166, 167, 46 P 2d 435; Friedt 
v. Industrial Accident Board, 136 M 141, 
345 P 2d 377, 379. 


Collateral References 


Workmen’s CompensationG-1990 et seq. 
100 C.J.S. Workmen’s Compensation 
§ 640. 


92-831. (2957) Application for rehearing—contents—rules of procedure. 
The application for rehearing shall set forth specifically and in full detail 
the grounds upon which the applicant considers said order, decision, award, 
rule, or regulation to be unjust, or unlawful, and shall in other respects 
conform to such rules and regulations as the board may prescribe. The 
board shall have full power and authority to make and prescribe rules to 
govern the procedure upon rehearing, and any matter before it and any 
order made after such rehearing abrogating or changing the original order 
shall have the same force and effect as an original order, and shall not 
affect any right, or enforcement of any right, arising from or by virtue 
of the original order. 


History: En. Sec. 21, Ch. 96, L. 1915; 
re-en. Sec. 2957, R. C. M. 1921. 


Mandamus for Hearing 

A claimant whose claim has been sum- 
marily denied without a hearing may re- 
sort to mandamus because he has no record 


References 


Radonich v. Anaconda Copper Min. Co., 
91 M 437, 446, 8 P 2d 658; Best v. London 
Guarantee & Accident Co., 100 M 332, 336, 
47 P 2d 456; Spieth v. Stuart, 130 M 216, 
299 P 2d 106, 110. 


on which to appeal. State ex rel. Lovely 
v. Swanberg, 135 M 10, 335 P 2d 853. 


92-832. (2958) Application for rehearing or appeal shall not operate as 
stay. An application for rehearing or the appeal hereinafter provided shall 
not excuse any employer, employee, or other person from complying with or 
obeying any order or requirement of the board, or operate in any manner 
to stay or postpone the enforcement of an order or requirement thereof, 
except as the board or the court may direct. 


History: En. Sec. 21, Ch. 96, L. 1915; Collateral References 
re-en, Sec. 2958, R. C. M. 1921. Workmen’s Compensation€-1794 et seq. 
100 C.J.S. Workmen’s Compensation 


References §§ 662, 735. 


Radonich v. Anaconda Copper Min. Co., 
91 M 437, 446, 8 P 2d 658. 


92-833. (2959) Appeal to district court. Within thirty days (30) after 
the application for a rehearing is denied, or, if the application is granted, 
within thirty days (30) after the rendition of the decision on the rehearing, 
and within twenty days (20) after notice thereof, any party affected thereby 
may appeal to the district court of the judicial district of the state of 
Montana, in and for the county in said state wherein the accident or injury 
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occurred or the employer may have his place of residence, or if such 
employer be a corporation, may have its principal office or place of business, 
and said appeal shall be for the purpose of having the lawfulness of the 
original order, decision, or award, or order, decision or award on rehearing 


inquired into and determined. 


History: En. Sec. 22, Ch. 96, L. 1915; 
re-en. Sec. 2959, R. C. M. 1921; amd. Sec. 
10, Ch. 177, L. 1929. 


Appeal Time Provisions Mandatory and 
Jurisdictional 


The appeal time provisions of this sec- 
tion are mandatory and jurisdictional; 
thus, where an application for a rehearing 
was denied, and appeal to the district 
court was not made until 36 days after 
the application for rehearing was denied 
and 28 days after notice of such order 
and decision of the board was received, 
the district court was without jurisdic- 
tion to entertain the appeal. State ex rel. 
Albrecht v. District Court, 126 M 178, 246 
P 2d 1035, 1036, 1037. 


Appeal to Supreme Court 


Where the evidence before the district 
court was ample to sustain that court’s 
judgment, such judgment will be affirmed. 
Although full credit and effect are given 
to the findings made by the board the 
court will uphold the judgment of the dis- 
trict court, if the conclusions of law 
reached by the board are not correct. 
Kustudia v. Industrial Accident Board, 
127 M 115, 258 P 2d 965, 970. 


Denial of Rehearing 


Where notice denying rehearing from 
industrial accident board was mailed to 
claimant on February 24, 1960 and re- 
ceived February 25, 1960, notice of claim- 
ant’s appeal to the district court served 
and filed on March 21, 1960, upon at- 
torneys for the employer and insurer, 
was filed within time under the provi- 
sions of section 93-8504 (since repealed). 
Antoff v. Greyhound Post Houses, Ince., 
139 M 252, 362 P 2d 546, 547. 


Jurisdiction of District Court 


By section 92-715 the application of a 
beneficiary under the Workmen’s Com- 
pensation Act for conversion of monthly 
compensation payments into a lump-sum 
payment is addressed to the discretion of 
the industrial accident board, and on 
appeal the district court in that behalf 
may act only in review of the action of 
the board thereon. Where the beneficiary 
(widow) had asked for conversion but the 
board had not acted upon the request at 
the time the insurance carrier appealed 
from the award made and the district 
court heard the appeal upon the record 


certified by the board, which did not dis- 
close that the board had made investiga- 
tion as to whether or not the widow’s re- 
quest should or should not be granted, the 
court exceeded its jurisdiction in directing 
a lump-sum payment. Landeen v. Toole 
County Refining Co., 85 M 41, 48, 277 P 
615. 

Where the district court exceeds its jur- 
isdiction in entertaining an application for 
writ of prohibition, and application is 
made to the supreme court for like relief 
by the aggrieved party, there is no reason 
why the latter tribunal should permit the 
former to proceed in an attempt to exer- 
cise jurisdiction which it does not possess 
and await its action before exercising its 
discretion in entertaining relator’s applica- 
tion. State ex rel. Mulholland v. District 
Court, 88 M 400, 402, 293 P 291. 


Presumptions 


Every presumption is in favor of the 
correctness of the decision of the indus- 
trial board. Birnie v. United States Gyp- 
sum Co., 134 M 39, 328 P 2d 133, 136. 


Proof of Continuing Disability on Appeal 


Under unauthorized order of industrial 
accident board that compensation allowed 
be considered final, claimant was properly 
permitted to produce additional evidence 
on appeal to district court relative to the 
continuing character of her disability at 
the expiration of the period fixed by the 
board. Koski v. Murray Hospital, 102 M 
109, 113, 56 P 2d 179. 


Reversal of Findings of Board 


On an appeal to the district court from 
an award made by the industrial accident 
board, the court should not reverse the 
findings of the board unless the evidence 
clearly preponderates against them, the 
board having been in a better position to 
determine of the credibility of the wit- 
nesses and the weight to be given to their 
testimony than can the court from an 
inspection of the record. Morgan v. Butte 
Central Min. & Mill. Co., 58 M 633, 640, 
194 P 496. 

Where the evidence produced before the 
industrial accident board on the only issue 
in the case, i.e., whether a bartender, in- 
jured some distance from a city in an 
automobile accident in a car owned and 
driven by a female companion at 2:30 
A.M. was acting in the scope of his em- 
ployment to procure a supply of liquor for 
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use at the resort, was in complete conflict, 
the finding of the court in favor of the 
board based on such evidence, will not be 
disturbed by the supreme court on appeal 
by the claimant, since the issue is one of 
credibility of the witnesses whom the 
board had an opportunity to observe while 
testifying and the board is in the same 
position as the district court in a nonjury 
or equity case. Cartwright v. Industrial 
Accident Board, 115 M 596, 147 P 2d 909. 


Trial on Appeal 


The trial on appeal to the district court 
from an order or award made by the in- 
dustrial accident board provided for by 
this section upon the certified record of 
the board, unless the court in the exercise 
of its discretion shall permit additional 
evidence to be introduced, is de novo only 
to the extent it permits additional evi- 
dence to be introduced; if the cause is 
heard on the record of the board the re- 
examination is in the nature of a review; 
but in either event the court must render 
its own judgment irrespective of what has 
gone before. Dosen v. East Butte Copper 
Min. Co., 78 M 579, 596, 254 P 880. 


92-834 


Waiver of Right of Appeal 


Where claimant appealed from the de- 
cision of the industrial accident board and 
then dismissed such appeal without preju- 
dice in order to present a motion for a 
rehearing as contemplated by this section, 
there was no waiver of his right of ap- 
peal. Spieth v. Stuart, 130 M 216, 299 P 
2d 106, 110. 


References 


Radonich v. Anaconda Copper Min. Co., 
91 M 4387, 447, 8 P 2d 658; Rom v. Republie 
Coal Co., 94 M 250, 256, 22 P 2d 161; State 
ex rel. Roundup Coal Min. Co. v. Indus- 
trial Accident Board, 94 M 386, 388 et 
seq., 23 P 2d 253; Meznarich v. Republic 
Coal Co., 101 M 78, 87, 53 P 2d 82. 


Collateral References 


Workmen’s CompensationG-1824. 
100 C.J.S. Workmen’s Compensation 
§§ 426, 671, 676, 677, 722 et seq. 


Exclusion or inclusion of terminal Sun- 
day or holiday in computing time for tak- 
ing or perfecting appeal from decision of 
workmen’s compensation board. 61 ALR 


2d 484. 


92-834. (2960) How appeal taken—notice—record—trial. Said appeal 
shall be taken by serving a written notice of said appeal upon the chairman 
of such industrial accident commission, or upon any other member thereof, 
which said service shall be made by the delivery of a copy of such notice to 
such chairman or member, and filing the original with the clerk of the 
court to which said appeal is taken. A copy of such notice must also be 
served upon the adversary party, if there be any, by mailing the same 
to said adversary party to such address of such party as said party 
shall have left with the board. If such party shall have left no address 
with the board, then no service upon such party shall be required. The 
order of filing and service of said notice is immaterial. Immediately 
upon service upon said board of said notice, the said board shall certify 
to said district court the entire record and proceedings, including all 
testimony and evidence taken by said board, with the clerk of said district 
court. Immediately upon the return of such certified record, the district 
court shall fix a day for the hearing of said cause, and shall cause notice 
to be served upon the board and upon the appellant, and also upon the 
adversary party, if there be any. The court may, upon the hearing, for 
good cause shown, permit additional evidence to be introduced, but, in the 
absence of such permission from the court, the cause shall be heard on 
the record of the board, as certified to the court by it. The trial of the 
matter shall be de novo, and upon such trial the court shall determine 
whether or not the board regularly pursued its authority, and whether or 
not the findings of the board ought to be sustained, and whether or not 
such findings are reasonable under all the circumstances of the case. 


History: En. Sec. 22, Ch. 96, L. 1915; Additional Evidence 
re-en. Sec. 2960, R. C. M. 1921. District court had no jurisdiction to 
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take testimony on the subject of loss of 
earning capacity from industrial accident 
where order of industrial accident board 
stated explicitly that compensation was to 
be delayed until claimant made a showing 
of such loss to the board. Lind v. Lind, 
142 M 211, 383 P 2d 808, 811; Obie v. Obie 
Signs, Inc., — M —, 386 P 2d 68, 71. 

The “additional evidence” provision of 
this section is not unlimited in scope. Lind 
v. Lind, 142 M 211, 383 P 2d 808, 811. 


Additional Evidence — Application to 
Introduce 


Where claimant on appeal to district 
court at opening of trial and in presence 
of opposing counsel applied for leave to 
introduce additional testimony, and _ it 
appeared that opposing counsel had ad- 
vance notice that the application would 
be made because he had been notified of 
and had participated in taking of deposi- 
tions to be used on the trial, the applica- 
tion was timely and sufficient. Best v. 
London Guarantee & Accident Co., 100 M 
332, 338, 47 P 2d 456, explained in 133 M 
278, 281, 322 P 2d 1115. 


Additional Evidence—Condition of 
Claimant 


Where the purpose of an appeal by a 
claimant under the Workmen’s Compensa- 
tion Act was to test the correctness of an 
order of the industrial accident board lim- 
iting the period of payment of the award 
allowed, the court did not err in permitting 
additional oral testimony of claimant’s 
condition at the time of expiration of the 
period fixed by the board. Sykes v. Repub- 
lie Coal Co., 94 M 239, 248, 22 P 2d 157. 


Additional Evidence—Good Cause for 
Admission 


Under the rule, prescribed by the Work- 
men’s Compensation Act, that all its parts 
shall be given a liberal construction, 
“good cause” for the admission of addi- 
tional testimony on appeal from an award 
made by the industrial accident board is 
shown, in the absence of specific provision 
as to the manner in which it must be 
shown, by a presentation of the reasons 
why it should be permitted, made in the 
presence of opposing counsel. Sykes v. 
Republic Coal Co., 94 M 239, 243, 22 P 
2d 157. 

Under the provision of this section that 
on appeal to the district court from a rul- 
ing of the industrial accident board in a 
case arising under the Workmen’s Compen- 
sation Act, additional evidence may be ad- 
mitted “for good cause shown,” the party 
seeking to introduce such evidence is not 
required to present a verified motion sup- 
ported by affidavits; an informal presenta- 
tion of persuasive reasons for the request, 
made in the presence of opposing counsel, 
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being sufficient to show “good cause.” 
Woin v. Anaconda Copper Min. Co., 99 M 
163, 174, 43 P 2d 663. 


Additional Evidence—Repetitious Testi- 
mony 


The mere fact that additional evidence 
admitted by the district court on appeal 
of a workman in a compensation case was 
to some extent repetitious in character 
did not result in a full trial de novo. 
Woin v. Anaconda Copper Min. Co., 99 
M 163, 43 P 2d 663. 

On appeal to the district court from a 
judgment of the industrial accident board 
denying compensation, the court did not 
abuse its discretion in permitting the in- 
troduction of additional testimony, though 
much thereof was repetitious resulting in 
effect in a trial de novo. Tweedie v. In- 
dustrial Accident Board, 101 M 256, 262, 
53 P 2d 1145. 


Additional Evidence—Trial De Novo 


The trial on appeal to the district court 
from an order or award made by the in- 
dustrial accident board provided for by 
section 92-833, upon the certified record of 
the board, unless the court in the exercise 
of its discretion shall permit additional 
evidence to be introduced, is de novo only 
to the extent it permits additional evi- 
dence to be introduced; if the cause is 
heard on the reeord of the board the re- 
examination is in the nature of a review; 
but in either event the court must render 
its own judgment irrespective of what has 
gone before. Dosen v. East Butte Copper 
Min. Co., 78 M 579, 596, 254 P 880. 

The rule that the findings of the indus- 
trial accident board cannot be interfered 
with by the trial court on appeal if there 
is any evidence to support them does not 
apply to decisions on questions of law, 
and has application only where the appeal 
is determined upon the certified record 
made by the board; hence is inapplicable 
where the ease is tried de novo and addi- 
tional testimony is received showing condi- 
tions differing from those presented to the 
board. Nicholson v. Roundup Coal Min. 
Co., 79 M 358, 257 P 270, distinguished in 
91 M 437, 440, 8 P 2d 658, explained in 
110 M 174, 184, 102 P 2d 4. 


Correctness of Court’s Decision 


Where the district court has received 
additional evidence not presented to the 
industrial accident board every presump- 
tion is in favor of the correctness of the 
court’s decision. Obie v. Obie Signs, Ine., 
— M —, 386 P 2d 68, 71. 


Findings of Fact 


Claimant under the Workmen’s Compen- 
sation Act cannot, under section 93-5305, 
predicate error upon the court’s failure to 
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make findings on the trial of his cause on 
appeal from an order of the industrial 
accident board, in the absence of a request 
for such findings. Nicholson v. Roundup 
Coal Min. Co., 79 M 358, 368 et seq., 257 
P 270, explained in 110 M 174, 184, 102 P 
2d 4. 


Personal Service 


Personal service of copy of notice of 
appeal from order of industrial accident 
board denying rehearing to claimant com- 
plied with law where service of the copy 
was not refused by the respondent’s coun- 
sel and they executed an admission of 
service. Antoff v. Greyhound Post Houses, 
Ine., 139 M 252, 362 P 2d 546, 548. 


Record of Board 


Claimant for compensation under the 
Workmen’s Compensation Act at whose in- 
stance on appeal to the district court the 
record and proceedings of the industrial 
accident board were introduced in evidence 
will not be heard to complain of the suffi- 
ciency of the certificate attached thereto, 
on appeal by his employer to the supreme 
court. Dosen v. East Butte Copper Min. 
Co., 78 M 579, 596, 254 P 880. 


Reversal of Board 


A district court may be justified in 
reversing the order of the industrial acci- 
dent board even though the evidence ad- 
duced before the board clearly preponder- 
ates in favor of its order. Young v. 
Liberty Nat. Ins. Co., 138 M 458, 357 P 
2d 886, 890. 


Trial 


The power given by this section is that 
of review rather than that of retrial. Wil- 
lis v. Pilot Butte Min. Co., 58 M 26, 34, 
190 P 124, distinguished in 100 M 159, 168, 
46 P 2d 435. 

Under the provisions of the Workmen’s 
Compensation Act the district court, on 
appeal from an order or award of the in- 
dustrial accident board, must hear it on 
the certified record of the board, but may, 
in its discretion, permit new evidence to 
be introduced; if it does, the trial pro- 
ceeds upon a consideration of the evidence 
heard by the board and that which the 
court permits in addition thereto, and the 
court must thereupon render its own judg- 
ment. Mulholland v. Butte & Superior 
Min. Co., 87 M 561, 567, 289 P 574. 


92-835. 
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Where, on appeal by a claimant under 
the Workmen’s Compensation Act, to the 
district court from an order of the indus- 
trial accident board, the matter is sub- 
mitted on the record made before the 
board, the hearing is in the nature of a 
review, but where additional evidence is 
heard, the trial as to it is de novo. Mur- 
phy v. Industrial Accident Board, 93 M 1, 
6, 16 P 2d 705. 

Where the district court did not receive 
any additional evidence concerning the 
claimant’s physical condition nor did it 
rule that the record of the industrial acci- 
dent board indicated that claimant’s 
physical condition was other than that 
which the board previously found, it will 
be assumed that the district court was in 
accord with the board’s findings concern- 
ing claimant’s injury. Obie v. Obie Signs, 
Ine., — M —, 386 P 2d 68, 71. 


Trial de Novo—Meaning of Term 


This section, in declaring that trial of 
a workman’s compensation ease in the dis- 
trict court on appeal from a decision of 
the industrial accident board shall be “de 
novo,” does not mean a full retrial, but 
does mean that that court in deciding the 
case shall consider the evidence heard by 
the board and such additional evidence 
as it may admit, in rendering its judg- 
ment. Woin v. Anaconda Copper Min. Co., 
99 M 163, 174, 43 P 2d 663. 


References 


Edwards v. Butte & Superior Min. Co., 
83 M 122, 124, 270 P 634; Landeen v. 
Toole County Refining Co., 85 M 41, 48, 
277 P 615; Radonich v. Anaconda Copper 
Min. Co., 91 M 437, 442, 447, 8 P 2d 658; 
Moffett v. Bozeman Canning Co., 95 M 
347, 359, 26 P 2d 973; Shugg v. Anaconda 
Copper Min. Co., 100 M 159, 168, 46 P 2d 
435; Paulich v. Republic Coal Co., 110 
M 174, 185, 102 P 2d 4; State ex rel. Al- 
brecht v. District Court, 126 M 178, 246 
P 2d 1035, 1036; Kustudia v. Industrial 
Accident Board, 127 M 115, 258 P 2d 965, 
969; State ex rel. Lovely v. Swanberg, 135 
M 10, 335 P 2d 853, 854. 


Collateral References 


Workmen’s CompensationG1872 et seq. 
100 C.J.S. Workmen’s Compensation 
§§ 729, 741, 742, 751, 752, 765 et seq. 


(2961) Appearances—setting aside conclusions, orders, etc., of 


board—judgment and findings. The board and each party to the action or 
proceeding before the board shall have the right to appear in the proceeding, 
and it shall be the duty of the board to so appear. If the court shall find 
from such trial, as aforesaid, that the findings and conclusions of the 
board are not in accordance with either the facts or the law, or that they 
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ought to be other or different than those made by the board, or that any 
finding and conclusion, or any order, rule, or requirement of the board is 
unreasonable, the court shall set aside such finding, conclusion, order, 
judgment, decree, rule, or requirement of said board, or shall modify or 
change the same as law and justice shall require, and the court shall also 
make and enter any finding, conclusion, order or judgment that shall be 


required, or shall be legal and proper in the premises. 


History: En. Sec. 22, Ch. 96, L. 1915; 
re-en. Sec. 2961, R. C. M. 1921. 


Court Not Required to Resubmit Cause 
to Board 


The district court, after hearing a work- 
men’s compensation case on appeal to it 
from the industrial accident board, where 
additional evidence is introduced, is not 
obliged to resubmit the case to the board 
in the light of such additional evidence, 
since under this section the court has the 
power to modify or change the decision of 
the board or render any order or judgment 
that shall be legal or proper in the prem- 
ises. O’Neil v. Industrial Accident Board, 
107 M 176, 184, 81 P 2d 688. 


Lump-sum Settlement—When Court May 
Not Decide 


Where a compensation claimant made no 
request to the industrial accident board 
for a lump-sum settlement, and no evi- 
dence appeared in the record on appeal on 
the question of the necessity or advis- 
ability of such a settlement, the trial 
court properly declined to pass upon the 
question, and the supreme court on appeal 
to it will do likewise. O’Neil v. Industrial 
Accident Board, 107 M 176, 184, 81 P 2d 
688. 


Remand 


Where no “final determination” had been 
made by industrial accident board, the 
district court was without jurisdiction to 
take additional testimony of loss of earn- 
ing capacity and should have remanded 
the case to the board for further proceed- 
ings. Lind v. Lind, 142 M 211, 383 P 2d 
808, 812; Obie v. Obie Signs, Inec., — M —, 
386 P 2d 68, 71. 
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Resubmission—When Not Required 


Claimant’s request for a rehearing hav- 
ing been denied by the board, an appeal 
taken to the district court, additional 
evidence admitted and judgment rendered 
in favor of claimant, the supreme court, 
on appeal, was not required to order 
resubmission of the case to the board, 
instead of affirming the judgment of the 
district court, the latter court being vested 
under this section with authority to render 
a proper judgment. Tweedie v. Industrial 
Accident Board, 101 M 256, 265, 53 P 2d 
1145. 


References 


Willis v. Pilot Butte Min. Co., 58 M 26, 
35, 190 P 124; Dosen v. East Butte Cop- 
per Min. Co., 78 M 579, 598, 254 P 880; 
Edwards v. Butte & Superior Min. Co., 
83 M 122, 124, 270 P 634; Goodwin v. Elm 
Orlu Min. Co., 83 M 152, 158, 269 P 403; 
Landeen v. Toole County Refining Co., 85 
M 41, 48, 277 P 615; Mulholland v. Butte 
& Superior Min. Co., 87 M 561, 289 P 574; 
Kearney v. Industrial Accident Board, 90 
M 228, 235, 1 P 2d 69; Radonich v. Ana- 
conda Copper Min. Co., 91 M 437, 447, 8 
P 2d 658; Paulich v. Republic Coal Co., 
110 M 174, 185, 102 P 2d 4; Kustudia v. 
Industrial Accident Board, 127 M 115, 258 
P 2d 965, 970. 


Collateral References 


Workmen’s Compensation€—1867 et seq. 

100 C.J.S. Workmen’s Compensation 
§§ 650-652, 716, 717, 779; 101 C.J.S. Work- 
men’s Compensation § 786. 


Necessity, form, and contents of findings 
of fact to support administrative deter- 
mination. 146 ALR 123. 


(2962) Appeals to supreme court. Hither the board, or the 


appellant, or any adversary party, if there be one, may appeal to the supreme 
court of the state of Montana from any final order, judgment, or decree of 
the said district court, which said appeal shall be taken in like manner as 
appeals are now taken in other civil actions to the said supreme court, and 
upon such appeal the said supreme court shall make such orders in reference 
to a stay of proceedings as it finds to be just in the premises, and may 
stay the operation of any order, judgment, or decree of said district court, 
without requiring any bond or undertaking from the applicant for such stay. 
When any such cause is so appealed it shall have precedence upon the 
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calendar of the said supreme court, and shall be tried anew by said supreme 
court upon the record made in said district court and before said board, 
and judgment and decree shall be entered therein as expeditiously as 


possible. 


History: En. Sec. 22, Ch. 96, L. 1915; 
re-en. Sec. 2962, R. C. M. 1921. 


Constitutionality 


This section is invalid to the extent that 
it attempts to confer authority on the su- 
preme court to try the cause “anew” as 
though the matter was originally before 
the court. Willis v. Pilot Butte Min. Co., 
58 M 26, 34, 190 P 124. 


Dismissal of Appeal 


The final determination by the district 
court of the rights of the parties to a 
controversy arising between employer and 
employee with relation to an award made 
under the Workmen’s Compensation Act is 
a judgment; hence where the court ren- 
dered its “judgment and order” awarding 
to the compensation claimant a sum of 
money covering the total of fifty-six 
weeks’ compensation, that period having 
then expired, less payments already made, 
the result was a judgment, which was 
fully satisfied when the attorney of claim- 
ant accepted the amount of the award 
tendered by the clerk of court, acting as 
the agent of the employer, prior to appeal 
to supreme court, and therefore the at- 
tempted appeal will be dismissed. Paulich 
v. Republic Coal Co., 97 M 224, 227, 33 P 
2d 514. 


Extent of Review 


Where an appeal from an award of the 
industrial accident board is heard by the 
district court upon the record certified to 
it by the board, the supreme court in pass- 
ing upon the sufficiency of the evidence 
will go no further than to ascertain wheth- 
er there is any evidence to sustain the 
findings of the board and the trial court, 
and unless it clearly preponderates against 
the findings, it is its duty to sustain them. 
Landeen v. Toole County Refining Co., 
85 M 41, 277 P 615. 

Where on appeal from an order of the 
industrial accident board denying compen- 
sation claimed due by the applicant under 
the provisions of the Workmen’s Compen- 
sation Act, the district court on the same 
record evidence, affidavits and written re- 
port of physicians made to the board, re- 
versed the board’s order and allowed com- 
pensation, the supreme court on appeal to 
it by the board, is in as favorable a posi- 
tion as either the board or the district 
court to pass on the merits of the contro- 
versy on the same record presented to it. 
Kearney v. Industrial Accident Board, 90 
M 228, 1 P 2d 69. 


On appeal to the supreme court where 
the evidence is conflicting the resolution 
of such conflicts is for the trier of the 
facts and where there is evidence to sus- 
tain its determination it will not be dis- 
turbed on appeal. Weakley v. Cook, 126 
M 332, 249 P 2d 926. 


Findings of Trial Court 


The supreme court is not bound by the 
findings of the trial court in an action 
by a claimant under the Workmen’s Com- 
pensation Act where the cause was tried 
on the record made by the industrial acci- 
dent board without any additional evi- 
dence being introduced. Goodwin v. Elm 
Orlu Min. Co., 83 M 152, 269 P 403. 


Jurisdiction 


Where the district court exceeds its jur- 
isdiction in entertaining an application for 
writ of prohibition, and application is 
made to the supreme court for like relief 
by the aggrieved party, there is no reason 
why the latter tribunal should permit the 
former to proceed in an attempt to exer- 
cise jurisdiction which it does not possess 
and await its action before exercising its 
discretion in entertaining relator’s appli- 
cation. State ex rel. Mulholland v. District 
Court, 88 M 400, 293 P 291. 


Power of Supreme Court on Appeal 


Query: May the supreme court in a 
workman’s compensation case, where it is 
confronted on appeal by an extraordinary 
condition, factual or legal, in order to pre- 
vent a miscarriage of justice, remand the 
cause with direction that the industrial ac- 
cident board grant the claimant a further 
hearing? Radonich v. Anaconda Copper 
Min. Co., 91 M 437, 8 P 2d 658. 


Presumptions 


Every presumption is in favor of the 
industrial accident board and that of the 
district court. Birnie v. United States 
Gypsum Co., 134 M 39, 328 P 2d 133, 136. 


Remand of Cause to Industrial Accident 
Board for Taking of Further Testimony 


Where claimant under the Workmen’s 
Compensation Act was represented by ex- 
perienced counsel both at the hearing be- 
fore the industrial accident board and on 
his appeal to the district court, which 
permitted him to introduce additional tes- 
timony, thereby strengthening the adverse 
decision of the board, that court, however, 
deciding in his favor on a finding not sup- 
ported by the evidence, the supreme court 
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may not of its own motion, under the pro- 
visions of the act, in reversing the judg- 
ment direct the district court to remand 
the cause to the board for the taking of 
further testimony. (Justices Ford and 
Angstman dissenting.) Radonich v. Ana- 
conda Copper Min. Co., 91 M 437, 8 P 2d 
658. 


Sufficiency of Evidence 


In appeals under this law the supreme 
court must affirm the findings of the in- 
dustrial accident board and the district 
court if the evidence is sufficient to sus- 
tain their findings. Bender v. Roundup 
Min. Co., 138 M 306, 356 P 2d 469, 471. 


Time for Taking Appeal 


The industrial accident board is not an 
“inferior court” within the meaning of 
section 93-8004 providing that an appeal 
from a judgment rendered on an appeal 


92-837. 


Repeal 


This section (Sec. 23, Ch. 96, L. 1915), 
relating to appropriations for administra- 


92-838. 
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from an inferior court must be taken with- 
in ninety days after the entry of such 
judgment; hence failure of appellant to 
serve and file its notice of appeal within 
ninety days from the entry of the judg- 
ment of the district court on appeal from 
an order of the board does not warrant 
dismissal of the appeal to the supreme 
court. Dosen v. East Butte Copper Min. 
Co., 78 M 579, 254 P 880. 


References 

Mulholland v. Butte & Superior Min. 
Co., 87 M 561, 289 P 574; Meznarich v. 
Republie Coal Co., 101 M 78, 87, 53 P 2d 
82. 


Collateral References 

Workmen’s CompensationG-1954 et seq. 

101 CJS. Workmen’s Compensation 
§ 793 et seq. . 


(2963) Repealed—Chapter 147, Laws of 1963. 


tive expense and compensation, was re- 
pealed by Sec. 242, Ch. 147, Laws 1963. 


(2964) Court to give liberal construction to act. Whenever this 


act or any part or section thereof is interpreted by a court, it shall be 


liberally construed by such court. 


History: En. Sec. 24, Ch. 96, L. 1915; 
re-en. Sec. 2964, R. C. M. 1921. 


Accidental Injury 


An injury is accidental where either the 
cause or the result is unexpected or acci- 
dental even though the work being done is 
usual or ordinary as long as the exertion 
is either the sole or a contributory cause 
of the injury. Murphy v. Anaconda Co., 
133 M 198, 321 P 2d 1094, 1101. 


Accidents Occurring Outside of State 


Employees who are resident citizens of 
the state, employed and paid in Montana 
through the only office of their employer, 
a Montana corporation, are entitled to 
the benefits of the workmen’s compensa- 
tion laws of Montana although they were 
injured in another state. State ex rel. 
Morgan v. Industrial Accident Board, 130 
M 272, 300 P 2d 954. (Dissenting opinion, 
130 M 272, 300 P 2d 954, 963.) 


Amount of Compensation 


Where a coal miner in the course of his 
employment lost his left eye, receiving 
therefor full compensation under the pro- 
visions of the Workmen’s Compensation 
Act, and nine years later while working 
at the same occupation under a different 
employer again suffered an accident de- 
stroying the vision of his right eye, thus 
rendering him totally blind, he was, under 


a liberal construction of the act, entitled 
to compensation as for a total permanent 
disability for a period of 500 weeks, less 
payments previously received for 200 
weeks, as against the contention that 
under the act he was only entitled to 
compensation for the loss of one eye. Mc- 
Daniel v. Eagle Coal Co., 99 M 309, 312, 
43 P 2d 655, 99 ALR 1492. 


Denial of Compensation 


Where claim was filed within time re- 
quired by statute (92-601) but was defec- 
tive because not under oath as required by 
the same statute, and was thereafter 
refiled under oath after the statutory 
period had run, since the act must be 
liberally construed (this section) and even 
under the strict rules of pleading and 
practice in the courts, verification of a 
pleading is not essential to vest jurisdic- 
tion in a court, the board was in error in 
denying and dismissing the claim. Chis- 
holm v. Vocational School for Girls, 103 M 
508, 507, 64 P 2d 838. 


Deposition of Doctor 


Where claimant petitioned for the grant- 
ing of further compensation, which was 
denied, and the court admitted her testi- 
mony as to her physical condition subse- 
quent to the hearing before the board, 
claimant was entitled to have admitted a 
doctor’s deposition which had been taken 
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while the appeal from the board’s ruling 
was pending. Zachariasen v. Meeks, 133 
Be 278, 322 P 2d 1115. 


Employer is Not Insurer of Employee 


While the Workmen’s Compensation Act 
must be liberally construed, it does not 
contemplate that the employer shall be 
an insurer of his employee at all times 
during the employment, nor is it founded 
on the theory of life insurance or a social 
insurance law. Sullivan v. Roman Catholic 
Bishop of Helena, 103 M 117, 125, 61 P 2d 
838. 

This statute may not be interpreted so 
that an employer would be an insurer of 
his employees at all times during the em- 
ployment. Williams v. Glacier Park Co., 
140 M 440, 373 P 2d 517, 519. 


Liberal Construction 


The compensation act and every part 
and section thereof is to be liberally con- 
strued. Tweedie v. Industrial Accident 
Board, 101 M 256, 263, 53 P 2d 1145. 


Liberal Construction—Restrictions 


The Workmen’s Compensation Act must 
be construed as a whole to the end that 
each of its provisions may be given effect 
and its purposes accomplished, and while 
this section directs a liberal construction 
of its provisions, it is not meant thereby 
that either the industrial accident board 
or the courts may disregard its clear pro- 
visions. Davis v. Industrial Accident 
Board, 92 M 503, 511, 15 P 2d 919. 


This section providing for liberal con- 
struction is no justification for disregard- 
ing plain statutory provisions of the Work- 
men’s Compensation Act relative to the 
time within which a petition for rehearing 
upon rejection of a claim by the board 
must be filed. State ex rel. Magelo v. In- 
dustrial Accident Board, 102 M 455, 462, 
59 P 2d 785. See also Shugg v. Anaconda 
Copper Min. Co., 100 M 159, 169, 46 P 
2d 435. 

The liberal construction required by this 
section is not one which violates section 
19-102 under which words shall be con- 
strued according to the context of a 
statute and approved usage of the lan- 
guage thereof, and section 93-401-15 which 
says that the office of the judge is to 
ascertain and declare what is in terms or 
in substance contained therein, not to 
insert what has been omitted or to omit 
what has been inserted, nor to favor the 
claimant regardless of the effect of the 
decision upon the act as a whole or upon 
its application in future cases, but rather 
to give effect to the general legislative 
purposes of the act as a whole. Hendy 
v. Industrial Accident Board, 115 M 516, 
519, 521, 146 P 2d 324. 
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Liberal Construction—Specific Mandate 


Under this section, liberal construction 
of the general compensation law is a spe- 
cific mandate. Koppang v. Sevier, 101 M 
234, 245, 53 P 2d 455. 


Liberally Construed in Favor of Claim- 
ant 


Under this section the provisions of the 
Workmen’s Compensation Act must be lib- 
erally construed, which has been held by 
the supreme court to mean liberally con- 
strued in favor of the claimant. Grief v. 
Industrial Accident Fund, 108 M 519, 526, 
93 P 2d 961. 


Where board assumed jurisdiction by 
allowing physician’s claim for medical 
services rendered employee who lost no 
wages by his injury, it could subsequently 
award compensation for loss of injured 
eye notwithstanding section 92-601, under 
liberal construction of this act in favor of 
beneficiaries as required by this section. 
Gugler v. Industrial Accident Board, 117 
M 38, 47, 157 P 2d 89. 


The court cannot under the guise of 
liberal interpretation, disregard plain pro- 
visions of the statute, but when it is open 
to more than one interpretation, one 
favorable to the employee and the other 
against him, the court must give it the 
construction most favorable to the in- 
jured workman. Geary v. Anaconda Cop- 
per Min. Co., 120 M 485, 188 P 2d 185, 
186. 


The industrial accident board’s first 
duty is to administer the act so as to give 
the employee the greatest possible protec- 
tion within the purposes of the act. Yurko- 
vich v. Industrial Accident Board, 132 M 
77, 314 P 2d 866, 871. 


The act must be construed liberally in 
favor of the claimant. Murphy v. Ana- 
conda Co., 133 M 198, 321 P 2d 1094, 
1097. 


Scope of Employment 


Where employee was a union job stew- 
ard and was injured in an auto accident, 
after working hours, while driving to a 
union meeting which was not concerned 
with an impending strike or grievance, 
the employee was not within the scope of 
his employment at the time of the acci- 
dent. Morgan v. Industrial Accident 
Board, 133 M 254, 321 P 2d 232. 


In determining whether or not an em- 
ployee was acting within the scope of his 
employment a fundamental rule is that in 
cases where some reasonably immediate 
service to the employer can be discerned 
the claim has been sustained, but where no 
immediate service is found the claim is 
denied. Morgan v. Industrial Accident 
Board, 133 M 254, 321 P 2d 232, 236. 
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City of Butte v. Industrial Accident 
Board, 52 M 75, 78, 156 P 130; Wirta v. 
North Butte Min. Co., 64 M 279, 291, 210 
P 332, 30 ALR 964; Dosen v. East Butte 
Copper Min. Co., 78 M 579, 598, 254 P 
880; Chmielewska v. Butte & Superior 
Min. Co., 81 M 36, 42, 261 P 616; Edwards 
v. Butte & Superior Min. Co., 83 M 122, 
129, 270 P 634; Maki v. Anaconda Copper 
Min. Co., 87 M 314, 321, 287 P 170; 
Radonich v. Anaconda Copper Min. Co., 


WORKMEN’S COMPENSATION ACT 


91 M 437, 439, 8 P 2d 658; Murray Hos- 
pital v. Angrove, 92 M 101, 113, 10 P 2d 
577; Sykes v. Republic Coal Co., 94 M 
239, 244, 21 P 2d 732; Meznarich v. Re- 
public Coal Co., 101 M 78, 92, 53 P 2d 82; 
Peitz v. Industrial Accident Board, 127 
M 316, 264 P 2d 709, 712; Spieth v. Stuart, 
130 M 216, 299 P 2d 106, 107. 


Collateral References 


Workmen’s Compensation@—51. 
99 C.J.S. Workmen’s Compensation § 20. 


92-839. (2965) Effect of decision holding any part of act unconstitu- 
tional. If any section, subsection, subdivision, sentence, clause, paragraph, 
or phrase of this act is for any reason held to be unconstitutional or void, 
such decision shall not affect the validity of the remaining portions of this 
act, so long as sufficient remains of the act to render the same operative and 
reasonably effective for carrying out the main purpose and intention of the 
legislature in enacting the same, as such purpose and intention may be 
disclosed by the act. 

History: En. Sec. 24, Ch. 96, L. 1915; 
re-en. Sec. 2965, R. C. M. 1921. 
Effect of Partial Invalidity 


Though part of this act may be invalid, 
that does not require the conclusion that 
any other part of it is invalid, if, after 
the invalid part is eliminated, enough is 
left to accomplish all the purposes for 


92-840. (2966) Money in industrial insurance account in the agency 
fund held in trust. The moneys coming into the industrial insurance ac- 
count in the agency fund shall be held in trust for the purpose for which 
such moneys were collected, and if this act shall be hereafter repealed, such 
moneys shall be subject to such disposition as may be provided by the 
legislature repealing this act; in default of such legislative provision, dis- 
tribution thereof shall be in accordance with the justice of the matter, due 
regard being had to obligations of compensation incurred and existing. 


History: En. Sec. 24, Ch. 96, L. 1915; 
re-en. Sec. 2966, R. C. M. 1921; amd. Sec. 
168, Ch. 147, L. 1963. 


which the legislation was enacted, particu- 
larly when this section is considered. Shea 
v. North-Butte Min. Co., 55 M 522, 538, 
179 P 499, 


Collateral References 


Statutes¢64. 
82 C.J.S. Statutes § 92 et seq. 


Collateral References 


Workmen’s Compensation€—1045 et seq. 
100 C.J.S. Workmen’s Compensation 


References § 357 et seq. 


Willis v. Pilot Butte Min. Co., 58 M 26, 
40, 190 P 124. 


92-841. (2967) Pending actions not affected by act. This act shall not 
affect any action pending or any cause of action existing on the thirtieth day 


of June, 1915. 


History: En. Sec. 24, Ch. 96, L. 1915; 
re-en. Sec. 2967, R. C. M. 1921. 


Collateral References 

Workmen’s Compensation€=55 et seq. 

99 C.J.S. Workmen’s Compensation § 21. 
92-842. (2968) Annual report—copies for general distribution. The 

board shall, not later than the first day of October of each year, make a 

report to the governor covering its entire operations and proceedings for 

the preceding fiscal year, with such suggestions or recommendations as it 
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may deem of value for public information. A reasonable number of copies of 
such report shall be printed for general distribution. 


History: En. Sec. 25, Ch. 96, L. 1915; 
re-en. Sec. 2968, R. C. M. 1921. 


92-843, (2969) When act to take effect. This act shall take effect and 
be in force from and after its passage and approval, except as to its compen- 
sation provisions, which shall not take effect until the first day of July, 1915. 


History: En. Sec. 25, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2969, R. C. M. 1921. StatutesG—255. 


82 C.J.S. Statutes § 399 et seq. 


CHAPTER 9 
COMPENSATION PLAN NO. 1 


Section 92-901. When and how employer may elect to adopt—direct payment to em- 

ployee. 

92-902. Proof of solvency of employer electing plan No. 1 to be filed. 

92-903. Employer permitted to carry on business and settle directly, with em- 
ployee—renewal of application. 

92-904. Additional proof of solvency—revocation of order. 

92-905. Requiring security of employer. 

92-906. Failure of employer to pay compensation—duty of board. 

92-907. When employer to make deposit or security to guarantee payment of 
compensation, 

92-908. When employer may be relieved from liability. 


92-901. (2970) When and how employer may elect to adopt—direct 
payment to employee. 


COMPENSATION PLAN NUMBER ONE 


Any employer in the industries, trades, works, occupations, or employ- 
ments in this act specified as hazardous, by filing his election to become, 
subject to and be bound by compensation plan No. 1, upon furnishing 
satisfactory proof to the board of his solvency and financial ability to pay 
the compensation and benefits in this act provided for, and to discharge all 
liabilities which are reasonably likely to be incurred by him during the 
fiscal year for which such election is effective, may, by order of the said 
board, make such payments directly to his employees as they may become 
entitled to receive the same under the terms and conditions of this act. 


History: En. Sec. 30, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 2970, R. C. M. 1921. Workmen’s Compensation©G~393 et seq., 
1058 et seq. 
References 100 C.J.S. Workmen’s Compensation 


Paulich v. Republie Coal Co., 110 M 174, §§ 353 (1), 354-356. 
176, 102 P 2d 4. 

92-902. (2971) Proof of solvency of employer electing plan No. 1 to 
be filed. Every such employer now or hereafter engaged in the state of 
Montana, in the industries, trades, works, occupations, or employments 
herein mentioned, and who shall have elected to be bound by such compen- 
sation plan No. 1, shall file such proof of his solvency within the time 
and in such form as may be prescribed by the rules or orders of the board. 

The board shall levy an assessment in the amount of not to exceed 
two hundredths of one per cent of the annual payroll of such employer in 
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Montana, for the preceding fiscal year, which assessment shall be paid to 
the board by said employer at the time of filing of proof of solvency. 

No assessment shall be in an amount less than ten dollars ($10.00). 

If such employer had no payroll in Montana for the entire preceding 
fiscal year, the assessment shall be based on the estimated payroll for the 
year in which election is made. 

The treasurer of the board shall pay the amounts so collected into the 
state treasury. 


History: En. Sec. 30, Ch. 96, L. 1915; 5, Ch. 139, L. 1931; amd. Sec. 3, Ch. 176, 
re-en. Sec, 2971, R. C. M. 1921; amd. Sec. lL. 1957; amd. Sec. 169, Ch. 147, L. 1963. 


92-903. (2972) Employer permitted to carry on business and settle 
directly with employee—renewal of application. If such employer, making 
such election, shall be found by the board to have'\the requisite financial 
ability to pay the compensation and benefits in this act provided for, then the 
board shall grant to such employer permission to carry on his said business 
for the fiscal year within which such election is made, and such proof filed, or 
the remaining portion of such fiscal year, and to make such payments directly 
to his employees as they may become entitled to receive the same. Every 
employer, so long as he continues in his said employment, and so long as 
he continues to be bound by such compensation plan No. 1, shall, at least 
thirty days before the expiration of each fiscal year, renew his application 
to be permitted to continue to make such payments as aforesaid directly 
to his employees for the next ensuing fiscal year, and under like circum- 
stances as those mentioned for the granting of such permission upon such 
first application, the board may renew the same from year to year. 

History: En. Sec. 30, Ch. 96, L. 1915; 
re-en. Sec. 2972, R. C. M. 1921. 

92-904. (2973) Additional proof of solvency—revocation of order. The 
board may at any time require from any employer acting under compensa- 
tion plan No. 1 additional proof of solvency and financial ability to pay the 
compensation provided by this act, and may at any time, upon notice to 
such employer of not less than ten or more than twenty days, after and upon 
a full hearing, revoke any order or approval theretofore made. 

History: En. Sec. 30, Ch. 96, L. 1915; 
re-en, Sec. 2973, R. C. M. 1921. 

92-905. (2974) Requiring security of employer. If said industrial ac- 
cident board shall find that such employer has not financial responsibility 
for the payment of the compensation herein provided to be paid, which might 
reasonably be expected to be chargeable to such employer during the fiscal 
year to be covered by such permission, said industrial accident board must 
so find, and must require such employer, before granting to him such per- 
mission, or before continuing or engaging in such employment, subject 
to the provisions of compensation plan No. 1, to give security for such 
payment, which security must be in such an amount as said board shall 
find is reasonable and necessary to meet all liabilities of such employer, 
which may reasonably and ordinarily be expected to accrue during such 
fiscal year. Said security must be deposited with the treasurer of the 
board, and may be a certain estimated per centum of said employer’s last 
preceding annual payroll, or a certain per centum of the established 
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amount of his annual payroll for said fiscal year or said security may be 
in the form of a bond or undertaking executed to said industrial accident 
board in the amount to be fixed by it with two or more sufficient sureties, 
which undertaking must be conditioned that such employer will well and 
truly pay, or cause to be paid, all such sums and amounts for which the 
employer shall become liable under the terms of this act to his employees 
during said fiscal year; or such security may consist of any state, county, 
municipal, or school district bonds, or the bonds or evidence of indebted- 
ness of any individuals or corporations which the board may deem solvent; 
and every such deposit and the character and amount of such securities 
shall at all times be subject to approval, revision, or change by the board 
as in its judgment may be required, and upon proof of the final payment 
of the lability for which such securities are given, such securities, or any 
remaining part thereof, shall be returned to the depositor. The treasurer 
of the board and his bondsmen shall be liable for the value and safe- 
keeping of all such deposits or securities, and shall, at any time, upon 
demand of the bondsmen or the depositor or the board, account for the 
same, and the earnings thereof. 


History: En. Sec. 30, Ch. 96, L. 1915; 
re-en. Sec. 2974, R. C. M. 1921. 


92-906. (2975) Failure of employer to pay compensation—duty of board. 
Upon the failure of said employer to pay any compensation provided for 
in this act, upon the terms and in the amounts and at the times when the 
same shall become due and payable, it shall be the duty of such state 
accident board, upon demand of the person to whom compensation is due, 
to apply any deposits made with the board to the payment of the same, 
and it shall be its duty to take the proper steps to convert any securities 
on deposit with the said board, or sufficient thereof, into cash and to pay 
the same upon the liabilities of said employer, accruing under the terms 
of this act, and it shall be its duty, in so far as the same shall be necessary, 
to collect and enforce the collection of the liability of all sureties upon 
any bonds which may be given by the said employer to insure the pay- 
ment of his said liability. And to these ends, and for these purposes, 
the board shall be deemed to be the owner of said deposit and security 
and the obligee in said bond in trust for the said purposes, and may pro- 
ceed in its own name to recover upon such bonds, or foreclose and liquidate 
said securities. 


History: En. Sec. 30, Ch. 96, L. 1915; 
re-en. Sec. 2975, R. C. M. 1921. 


92-907. (2976) When employer to make deposit or security to guaran- 
tee payment of compensation. Within thirty days after the happening of 
an accident where death or the nature of the injury renders the amount of 
future payments certain, or reasonably certain, the employer shall make 
a deposit or give security as herein defined with the treasurer of the 
board for the protection and guaranty of the payment of such liability, in 
such sum as the board may direct; provided, however, that if sufficient 
securities are already on deposit with the said board, or if the said board 
shall have determined that the employer has sufficient financial respon- 
sibility to meet said liability of the said employer, together with other 


457 


92-908 WORKMEN’S COMPENSATION ACT 


liabilities already accrued, no such additional deposit or security shall be 


demanded. 


History: En. Sec. 30, Ch. 96, L. 1915; 
re-en. Sec. 2976, R. C. M. 1921. 


92-908. (2977) When employer may be relieved from liability. Any 
employer against whom liability may exist for compensation under this act, 
may, with the approval of the board, be relieved therefrom by 

(1) Depositing the present value or the estimated present value of the 
total unpaid compensation for which such liability exists, assuming inter- 
est at five per centum per annum, with the treasurer of the board; or 

(2) Purchasing an annuity within the limitations provided by law, 
in any insurance company granting annuities, and authorized to transact 
business in this state, subject to the approval of the board. 


History: En. Sec. 30, Ch. 96, L. 1915; 
re-en. Sec. 2977, R. C. M. 1921. 


CHAPTER 10 


COMPENSATION PLAN NO. 2 


Section 92-1001. Employer electing plan No. 2 to insure his liability. 
92-1002. Duty of employer electing plan No. 2—amount of insurance necessary. 
92-1003. Policies to contain what. 
92-1004. Agreement to be contained in policies of insurance—deposit of bonds. 
92-1005. Policies made subject to this act—assessment of insurers, 
92-1006. Renewals. 
92-1007. Deposits by insurer with board. 
92-1008. How insurer relieved from liability. 
92-1009. Cancellation of insurance policy. 
92-1010. Report of insurance companies to board. 
92-1011. Policies to contain clause agreeing to do what—approval or change. 
92-1012. Deposits under plan No. 2 as security. 


92-1001. (2978) Employer electing plan No. 2 to insure his liability. 
COMPENSATION PLAN NUMBER TWO 


Any employer except those specified in section 92-206, may, by filing his 
election to become bound by compensation plan No. 2, insure his liability 
to pay the compensation and benefits provided by this act with any insur- 
ance company authorized to transact such business in this state. 


History: En. Sec. 35, Ch. 96, L. 1915; 2d179; Sullivan v. Roman Catholic Bishop 
re-en. Sec. 2978, R. C. M. 1921; amd. Sec. of Helena, 103 M 117, 120, 61 P 2d 838; 
1, Ch. 49, L. 1961. Shaffer v. Midland Empire Packing Co., 


127 M 211, 259 i 
References , P 2d 340, 341 


Murray Hospital v. Angrove, 92 M 101, Collateral References 
108, 10 P 2d 577; Moffett v. Bozeman Insurance earrier’s liability for part of 
Canning Co., 95 M 347, 349 et seq., 26 P  employer’s liability attributable to viola- 
2d 973; Anderson v. Amalgamated Sugar’ tion of law or other misconduct on his 
Co., 98 M 23, 37 P 2d 552; Koski v. part. 1 ALR 2d 407. 
Murray Hospital, 102 M 109, 110, 56 P 


92-1002. (2979) Duty of employer electing plan No. 2—amount of 
insurance necessary. Any employer electing to become bound by com- 
pensation plan No. 2 shall make his election on the form and in the manner 
prescribed by the board. Such election shall be accompanied by a eertifi- 
cate issued by the insurer on the form prescribed by the board, which 
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shall state the effective date of the policy insuring the employer, its 
expiration date and such other information as may be required by the 


board to inform the board of the adequacy of the insurance. 


History: En. Sec. 35, Ch. 96, L. 1915; 
re-en. Sec. 2979, R. C. M. 1921; amd. Sec. 
2, Ch. 49, L. 1961. 


board, the filing of the policy, ete., are 
directory, not mandatory, having nothing 
to do with the contract of the insurer im- 
posing a liability to the injured employee, 
and failure to perform them does not 
inure to the benefit of the insurer. Miller 
v. Aetna Life Ins. Co., 101 M 212, 221, 53 
P 2d 704. 


Directory Provisions 


The provisions of this section prescrib- 
ing the acts an employer electing to be- 
come subject to plan No. 2 must do, such 
as filing a written acceptance with the 


92-1003. (2980) Policies to contain what. All policies insuring the 
payment of compensation under this act, must contain a clause to the 
effect that as between the employee and the insurer the notice to, or 
knowledge of the occurrence of the injury on the part of the insured, shall 
be deemed notice or knowledge, as the case may be, on the part of the 
insurer; that jurisdiction of the insured for the purpose of this act shall 
be jurisdiction of the insurer; and that the insurer shall, in all things, be 
bound by and subject to the awards, orders, judgments, or decrees rendered 


against such insured. 


History: En. Sec. 35, Ch. 96, L. 1915; 
re-en. Sec. 2980, R. C. M. 1921; amd. Sec. 
6, Ch. 139, L. 1931; amd. Sec. 4, Ch. 176, 
L. 1957. 


Payment of Compensation May Not Be 
Enforced by Execution 


This section and sections 92-1004 and 
92-1012 provide a definite, certain and 
comprehensive method of enforcing pay- 
ment of compensation awarded an em- 
ployee under plan No. 2 and this method 


is exclusive, at least until it is shown to 
be fruitless. Therefore, writ of prohibi- 
tion will issue to prevent levy of execu- 
tion to enforce judgment of district court 
awarding compensation on appeal from the 
board. State ex rel. Murray Hospital 
v. District Court, 102 M 350, 355, 57 P 
2d 813. 


References 


Miller v. Aetna Life Ins. Co., 101 M 
212, 224, 538 P 2d 704. 


92-1004. (2981) Agreement to be contained in policies of insurance— 
deposit of bonds. No such policy shall be issued unless it contains the agree- 
ment of the insurer that it will promptly pay to the person entitled to 
compensation all the installments of compensation or other payments in this 
act provided for, and that the obligation shall not be affected by any default 
of the insured after the injury, or by any default in the giving of any 
notice required by such policy or by this act or otherwise. Such agree- 
ment shall be construed to be a direct promise by the insured to the per- 
son entitled to compensation. Before issuance of any policy by an insurer 
as herein authorized, such insurer must deposit with the treasurer of the 
industrial accident board, bonds of the United States or the state of Mon- 
tana, or of any school district, county, city or town in the state of Montana, 
in an amount not less than five thousand dollars ($5,000.00) or more than 
twenty thousand dollars ($20,000.00), as the industrial accident board may 
determine. If any insurer shall fail to discharge any liability after the 
amount thereof shall be determined by the board, and within the time 
limited by the board, it shall be the duty of the board to convert said 
bonds, or such part thereof as is necessary, into cash, and from the pro- 
ceeds liquidate such liability; and thereafter said imsurer must make an 
additional deposit to meet any deficiency caused thereby. It is intended 


459 


92-1005 


WORKMEN'S COMPENSATION ACT 


hereby to give the industrial accident board the discretion in the matter 
of whether an insurer has failed to discharge any liability. 


History: En. Sec. 35, Ch. 96, L. 1915; 
amd. Sec. 10, Ch. 100, L. 1919; re-en. Sec. 
2981, R. C. M. 1921; amd. Sec. 11, Ch. 177, 
L. 1929. 


Payment of Compensation May Not Be 
Enforced by Execution 


This section and sections 92-1003 and 92- 
1012 provide a definite, certain and com- 
prehensive method of enforcing payment 
of compensation awarded an employee un- 
der plan No. 2 and this method is exclu- 


less. Therefore, writ of prohibition will 
issue to prevent levy of execution to 
enforce judgment of district court award- 
ing compensation on appeal from the 
board. State ex rel. Murray Hospital v. 
District Court, 102 M 350, 355, 57 P 2d 
813. 


References 

Moffett v. Bozeman Canning Co., 95 M 
347, 357, 26 P 2d 973; Miller v. Aetna Life 
Ins. Co., 101 M 212, 224, 53 P 2d 704, 


sive, at least until it is shown to be fruit- 


92-1005. (2982) Policies made subject to this act—assessment of in- 
surers. Every policy for the insurance of the compensation herein pro- 
vided for, or against liability therefor, shall be deemed to be made sub- 
ject to the provisions of this act. No insurer shall enter into any such 
policy of insurance unless its forms shall have been approved by the board, 
and as otherwise provided by law. 


On or before the first day of July of each year, the board shall assess 
and each insurer shall pay to the board not to exceed three and one- 
fourths per cent (844%) of its gross annual direct premiums collected in 
Montana on policies of insurance insuring employers who elected to be- 
come bound by the compensation plan No. 2 during the previous calendar 
year, less return premiums. No such assessment shall be less than ten 
dollars ($10.00). The treasurer of the board shall pay the amounts so 
collected into the state treasury. Payments by such insurers under this see- 
tion shall be considered as items of loss for rate-making purposes. 


History: En. Sec. 35, Ch. 96, L. 1915; L. 1957; amd. Sec. 1, Ch. 203, L. 1959; 
re-en. Sec. 2982, R. C. M. 1921; amd. Sec. amd. Sec, 170, Ch. 147, L. 1963. 
1, Ch. 217, L. 1951; amd. Sec. 5, Ch. 176, 


92-1006. (2983) Renewals. Every certificate of renewal of such policy 
shall be made and delivered to said board at least thirty days prior to the 
expiration of the expiring policy. 

History: En. Sec. 35, Ch. 96, L. 1915; 


re-en. Sec. 2983, R. C. M. 1921; amd. Sec. 
3, Ch. 49, L. 1961. 


Collateral References 


Insurer’s denial of renewal of policy: 
waiver and estoppel. 85 ALR 2d 1410. 


92-1007. (2984) Deposits by insurer with board. Within thirty days 
of the happening of an accident where death or the nature of the injury 
renders the amount of future payments certain or reasonably certain, the 
insurer shall make a deposit, as herein defined, with the treasurer of the 
board for the protection and guarantee of the payment of such liability in 
such sum as the board may direct; provided, that if the board deems the 
amount on deposit by said insurer under the provisions of section 92-1004 
sufficient to cover all liabilities of the insurer, then no further deposit shall 
be required. 

History: En. Sec. 35, Ch. 96, L. 1915; 


amd. Sec. 11, Ch. 100, L. 1919; re-en. Sec. 
2984, R. C. M. 1921, 


460 


COMPENSATION PLAN NO. 2 92-1012 


92-1008. (2985) How insurer relieved from liability. Any insurer 
against whom liability may exist for compensation under this act, may, with 
the approval of the board, be relieved therefrom by 

(1) Depositing the present value or the estimated present value of the 
total unpaid compensation for which such liability exists, assuming inter- 
est at five per centum per annum, with the treasurer of the board; or 

(2) By purchasing an annuity within the limitations provided by law 
in any insurance company granting annuities, and authorized to transact 
business in this state, subject to the approval of the board. 


History: En. Sec. 35, Ch. 96, L. 1915; 
re-en. Sec. 2985, R. C. M. 1921. 


92-1009. (2986) Cancellation of insurance policy. No policy of insur- 
ance issued under the provisions of compensation plan No. 2 shall be can- 
eeled within the time limited for its expiration except upon thirty days’ 
notice to the employer in favor of whom such policy is issued, and to the 
board, unless such policy sought to be canceled shall have been sooner re- 
placed by other insurance. 


History: En. Sec. 35, Ch. 96, L. 1915; 
re-en. Sec. 2986, R. C. M. 1921. 


92-1010. (2987) Report of insurance companies to board. Every insur- 
ance company transacting business under this act shall, at the time and in 
the manner prescribed by the board, make and file with the board such 
reports of accidents as the board may require. 

History: En. Sec. 35, Ch. 96, L. 1915; References 
re-en. Sec. 2987, R. C. M. 1921. Herberson v. Great Falls Wood & Coal 
Co., 88 M 527, 531, 273 P 294. 

92-1011. (2988) Policies to contain clause agreeing to do what—ap- 
proval or change. Every policy or contract insuring against lability for 
compensation under compensation plan No. 2 must contain a clause to the 
effect that the insurer shall be directly and primarily liable to and will pay 
directly to the employee, or in case of death, to his beneficiaries, or major 
or minor dependents, the compensation, if any, for which the employer is 
liable. Every such policy shall at all times be subject to the approval, 
change, or revision by the board, and shall contain the clauses, agreements, 
and promises required by this act. 


History: En. Sec. 35, Ch. 96, L. 1915; References 
re-en. Sec. 2988, R. C. M. 1921. Miller v. Aetna Life Ins. Co., 101 M 212, 
224, 53 P 2d 704. 


92-1012. (2989) Deposits under plan No. 2 as security. Any deposit 
made under the provisions of compensation plan No. 2 shall be held in trust 
by the treasurer of the board as security for the payment of the liability for 
which the deposit was made. Such deposit may be reduced from time 
to time with the permission of the board, as the payment of the liability 
of the insurer may reduce the amount required to be on deposit. Such 
deposit may be changed or renewed when desired by the depositor, by 
withdrawing the same, or any part thereof, and substituting other deposits 
therefor; upon proof of the final payment of the liability for which such 
deposit was made, any deposit remaining shall be returned to the depositor. 
All earnings made by such deposit shall be first applied upon any liability 
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of the depositors, and if no such liability exists, then such earnings shall 
upon demand be delivered to such depositor. The treasurer of the board 
and his bondsmen shall be liable for the value and safekeeping of such de- 
posit, and shall at any time, upon demand of his bondsmen, the depositor, 
or the board, account for the same and the earnings thereof. 


History: En. Sec. 35, Ch. 96, L. 1915; 
re-en. Sec. 2989, R. C. M. 1921. 


Payment of Compensation May Not Be 
Enforced by Execution 

This section and sections 92-1003 and 92- 
1004 provide a definite, certain and com- 
prehensive method of enforcing payment 


der plan No. 2 and this method is exelu- 
sive, at least until it is shown to be fruit- 
less. Therefore, writ of prohibition will 
issue to prevent levy of execution to en- 
force judgment of district court awarding 
compensation on appeal from the board. 
State ex rel. Murray Hospital v. District 
Court, 102 M 350, 355, 57 P 2d 813. 


of compensation awarded an employee un- 


CHAPTER 11 


COMPENSATION PLAN NO. 3 


Section 92-1101. What necessary in electing plan No. 3—percentage of payroll to be 


paid under plan. 


92-1102. Permitting employers in certain nonhazardous occupations to elect to 
comply and come under the provisions of plans 2 and 3 of this act— 
classification of such employers and their employees. 

92-1103. Contract or policy of insurance—payment of premium. 

92-1104. Classifications by board. 

92-1105. Intent and purpose of plan No. 3. 

92-1106. Initial payment July 15, 1915. 

92-1107. Manner and time of making payments by employers. 

92-1108. In case of default, rates to be advanced twenty-five per cent. 

92-1109. Repealed. 

92-1110. Surplus in industrial insurance account. 

92-1111. Repealed. 

92-1112. Investment of reserve—payment of installments. 

92-1113. Treasurer to keep accounts of segregations. 

92-1114, Collection in case of default by employer—cancellation of right to 
operate under plan No. 3 for failure to pay premium. 

92-1115. Injury happening while employer is in default. 

92-1116. Assignment of cause of action to state. 

92-1117. Prosecution or settlement of cause of action. 

92-1118. Application for compensation under plan No. 3. 

92-1119. Payment of physician. 

92-1120. Application in case of death. 

92-1121. What included in computing compensation in hazardous employment. 


92-1121.1. Repealing clause—exception of persons hauling sugar beets and grains. 


92-1122. Disbursements out of industrial accident account—employer to pay 
warrant. 
92-1123. Earnings and interest on deposits—treasurer to make no profit. 
92-1101. (2990) What necessary in electing plan No. 3—percentage of 


payroll to be paid under plan. 


COMPENSATION PLAN NUMBER THREE 


Every employer subject to the provisions of compensation plan No. 3 
shall, in the manner herein specified pay to the industrial accident board a 
premium based on a percentage of his payroll as determined by the indus- 
trial accident board in accordance with the provisions of this act. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 2990, R. C. M. 1921; amd. Sec. 


1, Ch. 123, L. 1957; amd. Sec. 175, Ch. 147, 
L. 1963. 
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116 M 56, 62, 147 P 2d 906; Hardware Board, 133 M 136, 320 P 2d 1000, 1001. 


Mutual Casualty Co. v. Butler, 116 M 73, 


92-1102. (2990.1) Permitting employers in certain nonhazardous oc- 
cupations to elect to comply and come under the provisions of plans 2 and 
3 of this act—classification of such employers and their employees. Any 
employer engaged in farming, dairying, agriculture, viticulture, horticul- 
ture, stock or poultry raising, may elect to comply with the provisions of 
plan 2 or 3 of this act and pay the premiums provided in the act, in which 
event he shall not be liable to respond in damages at common law or by 
statute for injury or death of any employee during the period covered by 
such premiums and shall enjoy the benefits and privileges of this act. The 
employee of such employer shall be deemed to have elected to come under 
the provisions of this act unless such employee shall execute and file with 
the board on proper form to be furnished for that purpose, a specific election 
not to be so bound, in which event he shall not enjoy the benefits or 
privileges of this act until such election is withdrawn. Such employer shall 
be classified under the provisions of section 92-1104 as to rate of assessments, 
which assessment shall be paid in the manner and at the times specified 
under plan 2 or 3 of the Workmen’s Compensation Act. 


History: En. Sec. 17, Ch. 121, L. 1925; 
amd. Sec. 177, Ch. 147, L. 1963. 


References 


Collateral References 


Workmen’s Compensation@—1045 et seq. 
100 C.J.S. Workmen’s Compensation 


: § 353 (1). 
London Guaranty & Accident Co. v. In- 
dustrial Accident Board, 82 M 304, 309, 

266 P 1103. 


92-1103. (2991) Contract or policy of insurance—payment of premium. 
Every employer electing to be bound by compensation plan No. 3 shall 
receive from the industrial accident board a contract or policy of insur- 
ance in a form approved by the board. The premium thereon shall be paid 
by the employer, to the industrial accident board at such times as the 
board shall prescribe and shall be paid over by the board to the state 
treasurer to the credit of the industrial insurance account in the agency 
fund. 


History: En. Sec. 40, Ch. 96, L. 1915; 
amd. Sec. 6, Ch. 196, L. 1921; re-en. Sec. 


92-1104. (2992) Classifications by board. The industrial accident 
board is hereby given full power and authority to determine premium 
rates and classifications as in its judgment and experience may be neces- 
sary or expedient, provided that no change in the classification or rates 
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2991, R. C. M. 1921; amd. Sec. 2, Ch. 123, 
L. 1957; amd. Sec. 178, Ch. 147, L. 1963. 
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prescribed shall be effective until thirty (80) days after the date of the 
order making such change. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en, Sec. 2992, R. C. M. 1921; amd. Sec. 
3, Ch. 123, L. 1957. 


92-1105. (2993) Intent and purpose of plan No. 3. It is the intent 
and purpose of compensation plan No. 3 that each industry, trade, occu- 
pation or employment coming under the provisions of said plan shall be 
liable to pay for injuries happening to employees coming under the pro- 
visions of the Workmen’s Compensation Act. 

All premiums, penalties, recoveries by subrogation, interest earned upon 
money belonging to the fund, and securities acquired by or through use of 
money shall be deposited in the industrial insurance account in the agency 
fund. 

The industrial insurance program shall be neither more nor less than self- 
supporting. Employments affected by the provisions hereof shall be divided 
by the board into classes, whose rates may be readjusted at such times as 
the board may determine. Separate accounts shall be kept of the amounts 
collected and expended in each class for determining rates but for payment 
of compensation and dividends the industrial insurance account shall be 
one and indivisible. The board shall determine the hazards of the different 
classes of occupations or industries and fix the premiums therefor at the 
lowest rate consistent with maintenance of a solvent industrial insurance 
fund, and the creation of surplus and reserves and for such purpose may 
adopt a system of schedule rating in such a manner as to take account 
of the peculiar hazard of each risk. 

The board in fixing rates shall provide for the expenses of administering 
the industrial insurance account allowed by law, the disbursements on 
account of injuries and deaths of employees in each class, an adequate 
catastrophe reserve, reserves adequate to meet anticipated and unexpected 
losses, and such other reserves and surplus as may be determined by the 
board. 


History: En. Sec. 40, Ch. 96, L. 1915; References 


re-en. Sec. 2993, R. C. M. 1921; amd. Sec. Yurkovich v. Industrial Accident Board, 
4, Ch. 123, L. 1957; amd. Sec. 176, Ch. 147, 499 77, 314 P 2d 866, 871. 
L. 1963. 


92-1106. (2994) Initial payment July 15, 1915. There shall be collected 
from all classes as initial payment into the industrial insurance account in 
the agency fund, on or before the fifteenth day of July, 1915, one-fourth of 
the premium assessment for that fiscal year, and one-twelfth thereof at the 
first of each month beginning with October 1, 1915; provided, that if such 
account shall have a sufficient balance on hand at the end of the first three 
months, or any month thereafter, to meet its requirements, [insurance ac- 
count in the agency fund] no assessment shall be called for such month. 


History: En. Sec. 40, Ch. 96, L. 1915; Compiler’s Note 
re-en. Sec. 2994, R. C. M. 1921; amd. Sec. The compiler has inserted brackets 
179, Ch. 147, L. 1963. around surplusage in the proviso. 


92-1107. (2995) Manner and time of making payments by employers. 
The first payment shall be collected upon the payroll of the months of April, 
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May, and June, 1915. At the end of each calendar year an adjustment of the 
account shall be made upon the basis of the actual payroll. Any short- 
age shall be made good within thirty days thereafter. Every employer who 
shall enter into business at any intermediate day shall make his payments in 
the same manner and upon the same basis before commencing operations ; 
the amount of such payments shall be calculated upon his estimated payroll, 
and an adjustment shall be made on or before February 1st in the year fol- 
lowing, in the manner above provided. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 2995, R. C. M. 1921. 


92-1108. (2996) In case of default, rates to be advanced twenty-five per 
cent. Any employer who is in default in the observance of any order of the 
board, issued pursuant to the provisions of sections 92-1101 to 92-1107, in- 
elusive, shall, in addition to any other penalty provided by this act, be 
charged an advance of twenty-five per centum over the established rate, and 
such advanced rate shall continue and be in force until such employer shall 
have ceased to be in such default. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 2996, R. C. M. 1921. 


92-1109. (2997) Repealed—Chapter 123, Laws of 1957. 
Repeal risks to be equalized, was repealed by See. 


This section (Sec. 40, Ch. 96, L. 1915), 95, Ch. 123, Laws 1957. 
relating to changes in classification of 


92-1110. (2998) Surplus in industrial insurance account. If at the end 
of any fiscal year, there exists in the industrial insurance account in the 
agency fund an excess of assets over liabilities, and a reasonable surplus, 
such liabilities to include necessary reserves, which excess may be divided 
safely, then the board may declare a dividend in such manner as the rules 
of the board may prescribe, to those employers who have paid premiums 
into the industrial insurance account in the agency fund in excess of 
liabilities chargeable to them in the account in the agency fund for that 
year. In determining the amount or proportion of such balance to which 
employer is entitled as dividends, the board shall give consideration to the 
prior paid premiums and accident experience of each individual employer 
during the dividend year. 


History: En. Sec. 40, Ch. 96, L. 1915; 6, Ch. 123, L. 1957; amd. Sec. 180, Ch. 147, 
re-en. Sec. 2998, R. C. M. 1921; amd. Sec. lL. 1963. 


92-1111. (2999) Repealed—Chapter 123, Laws of 1957. 
Repeal required payment reasonably certain, was 
This section (Sec. 40, Ch. 96, L. 1915), Tepealed by See. 5, Ch. 123, Laws 1957. 
relating to amount to be set apart when 


92-1112. (3000) Investment of reserve—payment of installments. The 
treasurer of the board shall turn over such reserve to the state board of 
land commissioners to be invested and the same shall be invested by said 
state board of land commissioners as part of the long term investment fund 
and out of the same and its earnings shall be paid the monthly installments, 
and any lump sum, then or thereafter arranged for; provided, however, 
that when there is sufficient money in the industrial insurance account in 
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the agency fund to meet such compensation payments, any surplus remain- 
ing may be invested as specified in this section. 
History: En. Sec. 40, Ch. 96, L. 1915; 176, L. 1953; amd. Sec. 186, Ch. 147, L. 


amd. Sec. 7, Ch. 196, L. 1921; re-en. Sec. 1963. 
3000, R. C. M. 1921; amd. Sec. 17, Ch. 


92-1113. (3001) Treasurer to keep accounts of segregations. The treas- 
urer of the board shall keep an accurate account of all such segregations 
of the industrial insurance account in the agency fund, and upon direction 
of the board shall divert from the account any sums necessary to meet 
monthly payments, pending the conversion into cash of any security, and in 
such case shall repay the same out of the cash realized from the security. 

History: En. Sec. 40, Ch. 96, L. 1915; 


re-en. Sec. 3001, R. C. M. 1921; amd. Sec. 
187, Ch. 147, L. 1963. 


92-1114. (3002) Collection in case of default by employer—cancellation 
of right to operate under plan No. 3 for failure to pay premium. If any em- 
ployer under plan No. 3 shall default in any payment to the industrial ac- 
cident board, the sum due may be collected by an action at law in the name 
of the state and such right of action shall be cumulative. The industrial 
accident board is hereby authorized in its discretion to cancel an employer’s 
right to operate under plan No. 3 of the Workmen’s Compensation Act 
for failure to pay the premiums due; provided that when the industrial 
accident board makes an order canceling an employer’s right for failure 
to pay premiums it shall be the duty of the industrial accident board to 
make such order at least thirty (30) days before the cancellation becomes 
effective and to send a formal notice to the sheriff or sheriffs of the county 
or counties where the employer is operating, and it shall be the duty of the 
said sheriff or sheriffs to post a notice in at least three (8) conspicuous 
places where the workmen can readily see said notices, to the effect that the 
industrial accident board has canceled the right of the said employer to 
operate under the act; and said notice shall give the date of the effectiveness 
of said order. After said cancellation date the said employer shall have the 
same status as an employer who is not enrolled under the Workmen’s Com- 
pensation Act. 


When an employer’s right to operate has been canceled by the board 
for failure to pay premiums and when the board, in its discretion finds 
that the property and assets of said employer are not sufficient to pay said 
premiums, the board may compromise said claim for premiums and accept 
a payment of an amount less than the total amount due. 

History: En. Sec. 40, Ch. 96, L. 1915; References 
re-en. Sec. 3002, R. C. M. 1921; amd. Sec. City of Butte v. Industrial Accident 
1, Ch. 201, L. 1935; amd. Sec. 10, Ch. 235, Board, 52 M 75, 79, 156 P 130. 


L. 1947; amd. Sec. 7, Ch. 123, L. 1957; amd. 
Sec. 181, Ch. 147, L. 1963. 


92-1115. (3003) Injury happening while employer is in default. For 
any injury happening to any of his workmen during default in any payment 
to the industrial accident board, the defaulting employer as to such injury 
shall be considered as having elected not to come under the provisions of 
this act, except that he shall be and remain liable to pay to the industrial 
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accident board the amount of such default, together with the penalty pre- 
seribed by section 92-1108. 


History: En. Sec. 40, Ch. 96, L. 1915; References 
re-en. Sec. 3003, R. C. M. 1921; amd. Sec. Clark Ol 
182, Ch. 147, L. 1963. ’ Ae ark v. Olson, 96 M 417, 435, 31 P 2d 


92-1116. (3004) Assignment of cause of action to state. The person 
entitled to sue under the provisions of the preceding section shall have the 
option of proceeding by suit or taking under this act. If such person take 
under this act, the cause of action against the employer shall be assigned 
to the state for the benefit of the industrial insurance account in the agency 
fund. If such person shall elect to proceed against the defaulting employer, 
such election shall constitute a waiver of any right to compensation under 
the provisions of this act. 


History: En. Sec. 40, Ch. 96, L. 1915; References 
re-en, Sec. 3004, R. C. M. 1921; amd. Sec. Clarke nla 6 M417 G4n6 81 2 
183, Ch. 147, L. 1963. agstae ikasen” ker d 


92-1117. (3005) Prosecution or settlement of cause of action. Any 
cause of action assigned to the state under the preceding section may be 
prosecuted or compromised by the board, in its discretion. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 3005, R. C. M. 1921. 


92-1118. (3006) Application for compensation under plan No. 3. Where 
a workman is entitled to compensation under compensation plan No. 3, he 
shall file with the board his application therefor, together with the 
certificate of the physician who attended him, and it shall be the duty of 
such physician to lend all necessary assistance in making application for 
compensation and such proof of other matters as may be required by the 
rules of the board without charge to the workman; provided, that the filing 
of a certificate of the attending physician shall not constitute a sworn claim 
for compensation. 


History: En. Sec. 40, Ch. 96, L. 1915; bill printed for use of the members and 
re-en. Sec. 3006, R. C. M. 1921; amd. Sec. that fact shows affirmatively on the jour- 
6, Ch, 213, L. 1945. nals. O’Bannon v. Gustafson, 130 M 402, 


303 P 2d 938. 
1945 Amendment Unconstitutional 


Chapter 213 of Laws 1945 is unconstitu- References 
tional since the legislature failed to follow Gugler v. Industrial Accident Board, 117 
the constitutional mandate of having the M 38, 49, 157 P 2d 89. 


92-1119. (3007) Payment of physician. For a proper compliance with 
the provisions of the preceding section, the physician, after approval by the 
board, shall be paid out of the board’s administrative moneys in the ear- 
marked revenue fund, one and one-half dollars ($1.50) for each case. 

History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 3007, R. C. M. 1921; amd. Sec. 
171, Ch. 147, L. 1963. 

92-1120. (3008) Application in case of death. Where death results 
from the injury, the parties entitled to compensation under compensation 
plan No. 8, or someone in their behalf, shall make application for the same 
to the board. The application must be accompanied with proof of death 
and proof of relationship, showing the parties entitled to compensation, 
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certificate of the attending physician, if any, and such other proof as may 
be required by the rules of the board. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 3008, R. C. M. 1921. 


92-1121. (3009) What included in computing compensation in hazard- 
ous employment. In computing the payroll, the entire compensation 
received by every workman employed in the hazardous occupations enumer- 
ated in this act, shall be included, whether it be in the form of salary, wage, 
piecework, or otherwise, and whether payable in money, board or otherwise. 
Salary and wages paid during actual vacation period shall not be computed 
or assessed. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 3009, R. C. M. 1921; amd. Sec. 
11, Ch. 235, L. 1947. 


92-1121.1. Repealing clause—exception of persons hauling sugar beets 
and grains. Nothing in this act shall be construed as repealing sections 
92-201 and 92-202, and, provided further, that any person hauling or assist- 
ing in hauling of sugar beets or grains, in case of emergency, shall be con- 
sidered engaged in casual employment and excepted from the provisions 
of this act. 


History: En. Sec. 12, Ch. 235, L. 1947. NOTE.—The repealing part of this see- 
tion is omitted. 


92-1122. (3010) Disbursements out of industrial accident account— 
employer to pay warrant. Disbursements out of the industrial insurance 
account in the agency fund shall be made by the treasurer of the board as 
the board may order. If at any time there shall not be sufficient money in 
the account with which to pay any warrants drawn thereon, the employer, 
on account of whose workmen the warrant was drawn, shall pay the same, 
and upon his next contribution to such account he shall be credited with 
the amount so paid, with interest thereon at the rate of six per centum per 
annum from the date of such payment to the date upon which the next 
assessment becomes payable; and if the amount of the credit exceeds the 
amount of such assessment, he shall have a warrant upon such account for 
the excess, and if said warrant be not paid for want of funds, it shall be 
credited to such employer and be applied upon succeeding assessments. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 3010, R. C. M. 1921; amd. Sec. 
184, Ch. 147, L. 1963. 


92-1123. (3011) Earnings and interest on deposits—treasurer to make 
no profit. All earnings made by the industrial insurance account in the 
agency fund by reason of interest paid for the deposit thereof, or otherwise, 
shall be credited to and become a part of said account, and the making of 
profit, either directly or indirectly, by the treasurer of the board, or any 
other person, out of the use of the account shall constitute a felony, and on 
conviction thereof shall subject the person making such profit to imprison- 
ment in the state penitentiary for a term not exceeding two years, or a fine 
not exceeding five thousand dollars ($5,000.00), or both such fine and im- 
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prisonment, and the treasurer of the board shall be liable upon his official 
bond for all profits realized for any unlawful use of the account. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 3011, R. C. M. 1921; amd. Sec. 
185, Ch. 147, L. 1963. 


CHAPTER 12 
SAFETY PROVISIONS 


Section 92-1201. Unsafe places for workmen forbidden. 

92-1202. Removal of safety devices, ete., forbidden. 

92-1203. Jurisdiction and supervision of board over employment and places of 
employment. 

92-1204. Powers of board regarding safety of employees. 

92-1205. Notice of hearing for purpose of considering and issuing general 
safety orders. 

92-1206. Places defined as hazardous to be inspected once each year. 

92-1207. Report of inspectors. 

92-1208. Certificate of safety of inspected places. 

92-1209. When board may order safety devices installed. 

92-1210. When board or inspector may order place of employment closed and 
put in safe condition. 

92-1211 to 92-1213. Repealed. 

92-1214. Orders concerning places and employments found to be unsafe. 

92-1215. Board may grant time within which to comply with any order. 

92-1216. Board may summarily investigate places believed to be unsafe. 

92-1217. Compliance with orders, directions, rules, etc., enjoined. 

92-1218. Act not to deprive any other public corporation, board or department 
of jurisdiction. 

92-1219. Orders, rules, findings, ete., of board as evidence. 

92-1220. Board may investigate cause of all industrial accidents—orders and 
recommendations concerning same. 

92-1221. When rate upon place may be advanced fifty per cent. 

92-1222. Violation of safety provisions a misdemeanor. 


92-1201. (3012) Unsafe places for workmen forbidden. 
SAFETY PROVISIONS 


No employer shall construct, maintain, or operate, or cause to be con- 
structed, maintained, or operated any place of employment that is not safe. 
History: En. Sec. 50, Ch. 96, L. 1915; his employees by a contractee, even where 


re-en. Sec. 3012, R. C. M. 1921. the contractee retains complete or partial 
control of the premises. Zimmer v. Cali- 
Independent Contractor fornia Co., 174 F Supp 757. 


The safety provisions prescribed by the 
Montana statutes for employers are not Collateral References 
applicable and do not extend the duty Master and Servant¢12, 
owed to an independent contractor and 56 C.J.S. Master and Servant § 201. 


92-1202. (3013) Removal of safety devices, etc., forbidden. No em- 
ployee shall remove, displace, damage, destroy, or carry off any safety de- 
vice or safeguard furnished and provided for use in any employment or 
place of employment, or interfere in any way with the use thereof by any 
other person, or interfere with the use of any method or process adopted for 
protection of any employee in such employment or place of employment, 
or fail or neglect to do anything reasonably necessary to protect the life 
and safety of himself and other employees. 


History: En. Sec. 50, Ch. 96, L. 1915; Collateral References 
re-en. Sec, 3013, R. C. M. 1921. Master and Servant¢=14. 
56 C.J.S. Master and Servant § 201. 
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92-1203. (3014) Jurisdiction and supervision of board over employment 
and places of employment. The board is vested with full power and juris- 
diction over, and shall have such supervision of every employment and place 
of employment in this state as may be necessary adequately to enforce and 
administer all laws and all lawful orders requiring such employment and 
place of employment to be safe, and requiring the protection of the life and 
safety of every employee in such employment or place of employment. 


History: En. Sec. 50, Ch. 96, L. 1915; Collateral References 
re-en. Sec. 3014, R. C. M. 1921. Master and Servant€—12, 141%4; Work- 
Raferances men’s Compensation€—1086 et seq. 


56 C.J.S. Master and Servant §§ 201, 


Miller v. Aetna Life Ins. Co., 101 M 212, 949; 100 ©.J.8. Workmen’s Compensation 
217, 53 P 2d 704. §§ 383, 425. 


92-1204. (3015) Powers of board regarding safety of employees. The 
board shall have power, in addition to other powers herein granted, by gen- 
eral or special orders, rules, or regulations, or otherwise: 


1. To declare and prescribe such safety devices, safeguards, or other 
means or methods of protection as are well adapted to render employees 
and places of employment safe; 


2. To fix such reasonable standards and to prescribe, modify, and en- 
force such reasonable orders for the adoption, installation, use, maintenance, 
and operation of safety devices, safeguards, and other means and methods 
of protection, as may be necessary for the protection of the life and safety 
of employees; 

3. To fix and order such reasonable standards for the construction, 
repair, and maintenance of places of employment as shall render them safe; 


4. To require the performance of any act necessary for the protection 
of life and safety of employees; 


5. To declare and prescribe the general form of industrial accident re- 
ports, the accidents to be reported, and the information to be furnished in 
connection therewith, and the time within which such reports shall be filed. 
Nothing in this act contained shall be construed to prevent the board from 
requiring supplemental accident reports; provided, however, that where, 
by the laws of the state of Montana, the manner or method of carrying on 
any business, or the rules or regulations in relation thereto, or the charac- 
ter or kind of safety devices has been prescribed, no other or additional 
requirements shall be made by the board, but it shall be the duty of the 
board to see that the employer lives up to and obeys said laws. 

History: En. Sec. 50, Ch. 96, L. 1915; References 


re-en. Sec. 3015, R. C. M. 1921. Miller v. Aetna Life Ins. Co., 101 M 212, 
217, 53 P 2a 704. 


92-1205. (3016) Notice of hearing for purpose of considering and issu- 
ing general safety orders. Upon the fixing of a time and place for the 
holding of a hearing for the purpose of considering and issuing a general 
safety order or orders, the board shall cause a notice of such hearing to be 
published in one or more daily newspapers of general circulation, published 
and circulated in the state. No defect or inaccuracy in such notice or in 
the publication thereof shall invalidate any general order issued by the 
board after a hearing has been had. 
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History: En. Sec. 50, Ch. 96, L. 1915; 
re-en. Sec. 3016, R. C. M. 1921. 


92-1206. (3017) Places defined as hazardous to be inspected once each 
year. After July 1, 1915, every place of employment of a work or occupa- 
tion defined by sections 92-301 to 92-306, inclusive, to be hazardous shall be 
inspected at least once during each year by an inspector or examiner 
appointed by the board. Such inspection shall be for the purpose of de- 
termining the condition and operation of such places of employment, as 
regards the safety of employees working therein, and the use of safeguards, 
safety appliances, and reasonably safe tools and appliances. 


History: En. Sec. 51, Ch. 96, L. 1915; 
re-en. Sec. 3017, R. C. M. 1921. 


92-1207. (3018) Report of inspectors. A report of such inspection shall 
be filed in the office of the board, and a copy thereof given the employer. 


History: En. Sec. 51, Ch. 96, L. 1915; 
re-en. Sec. 3018, R. C. M. 1921. 


92-1208. (3019) Certificate of safety of inspected places. Each place of 
employment inspected as provided in section 92-1206, and found in a satis- 
factory condition, shall receive from the board, upon payment of the in- 
spection fees hereinafter provided for, a certificate to that effect, which cer- 
tificate must be prominently displayed, under glass, in one of the principal 
places of the establishment so inspected. 


History: En. Sec. 51, Ch. 96, L. 1915; 
re-en. Sec. 3019, R. C. M. 1921. 


92-1209. (3020) When board may order safety devices installed. If, 
after such inspection and report thereof to the board, it shall be found that 
any such place of employment is not constructed, maintained or operated 
as provided in this act, the board shall order the installation, use, main- 
tenance, and operation, within such reasonable time as the board may 
direct, of such safety devices, safeguards, and other means and methods of 
protection as may be necessary to reasonably insure the safety of the work- 
men employed therein, subject to the provisions of the preceding section. 


History: En. Sec. 51, Ch. 96, L. 1915; 
re-en. Sec. 3020, R. C. M. 1921. 


92-1210. (3021) When board or inspector may order place of employ- 
ment closed and put in safe condition. If, after such inspection, the board 
or any inspector or examiner thereof shall find such place of employment in 
such an unsafe condition as to constitute an immediate menace to the safety 
of the workmen employed therein, the board, or any inspector or examiner 
thereof, may order any such place of employment closed, or the work therein 
to cease, until such safety devices, safeguards, and other means and methods, 
or changes or removals, as may be ordered by the board, or any inspector 
or examiner thereof, shall have been installed, repaired, changed, or re- 
moved, and such place of employment put in such condition as will reason- 
ably insure the safety of the workmen employed therein. 


History: En. Sec. 51, Ch. 96, L. 1915; References 
re-en. Sec. 3021, R. C. M. 1921. State ex rel. Nagle v. Page, 98 M 14, 37 
P 2d 575. 
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92-1211 to 92-1213. (8022 to 3024) Repealed—Chapter 176, Laws of 
1957. 
Repeal repealed by Secs. 6 to 8 respectively, Ch. 


These sections (Sec. 52, Ch. 96, L. 1915), 176, Laws 1957. 
relating to inspection fees and fines, were 


92-1214. (3025) Orders concerning places and employments found to be 
unsafe. Whenever the board shall find that any employment or place of em- 
ployment is not safe, or that the practice or means or methods of operation 
or processes employed or used in connection therewith are unsafe, or do not 
afford adequate protection to the life and safety of employees in such em- 
ployments and places of employment, the board shall make and enter and 
serve such order relative thereto as may be necessary to render such em- 
ployment or place of employment safe and protect the life and safety of 
employees in such employments and places of employment, and may in said 
order direct that such additions, repairs, improvements, or changes be 
made; and such safety devices and safeguards be furnished, provided, and 
used as are reasonably required to render such employment or places of 
employment safe, in the manner and within the time specified in such order. 


History: En. Sec. 53, Ch. 96, L. 1915; 
re-en. 3025, R. C. M. 1921. 


92-1215. (3026) Board may grant time within which to comply with 
any order. The board may, upon application of any employer or other 
person affected thereby, grant such time as may reasonably be necessary for 
compliance with any order, and any person affected by such order may 
petition the board for an extension of time, which the board shall grant if 
it finds such an extension of time necessary. 


History: En. Sec. 53, Ch. 96, L. 1915; 
re-en, Sec. 3026, R. C. M. 1921. 


92-1216. (3027) Board may summarily investigate places believed to be 
unsafe. Whenever the board shall learn, or have reason to believe that any 
employment or place of employment is not safe or is injurious to the welfare 
of any employee, it may summarily investigate the same, with or without 
notice or hearings, and enter and serve such order as may be necessary relat- 
tive thereto. 


History: En. Sec. 53, Ch. 96, L. 1915; References 
re-en. Sec. 3027, R. C. M. 1921. Miller v. Aetna Life Ins. Co., 101 M 212, 
217, 53 P 2d 704. 


92-1217. (8028) Compliance with orders, directions, rules, etc., enjoined. 
Every employer, employee, and other person shall obey and comply with 
each and every requirement of every order, decision, direction, rule, or 
regulation made or prescribed by the board, and shall do everything neces- 
sary or proper in order to secure complhance with, and observance of every 
such order, decision, rule, or regulation. 


History: En. Sec. 53, Ch. 96, L. 1915; References 
re-en. Sec. 3028, R. C. M. 1921. Miller v. Aetna Life Ins. Co., 101 M 212, 
217, 53 P 2d 704. 


92-1218. (3029) Act not to deprive any other public corporation, board 
or department of jurisdiction. Nothing contained in this act shall be con- 
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strued to deprive any other public corporation, board, or department of any 
power or jurisdiction over or relative to any place of employment; provided, 
that whenever the board shall, by order, fix a standard of safety for employ- 
ments or places of employment, such order shall, upon the filing by the board 
of a copy thereof with the secretary or clerk of any such public corporation 
to which, or within whose jurisdiction it may apply, establish a minimum re- 
quirement concerning the matters covered by such order, and shall be con- 
strued in connection with any local order relative to the same matter and 
to amend or modify any requirement in such local order not up to the 
standard of the order of the board. 


History: En. Sec. 53, Ch. 96, L. 1915; 
re-en. Sec. 3029, R. C. M. 1921. 


92-1219. (3030) Orders, rules, findings, ete., of board as evidence. 
Every order of the board, general or special, its rules or regulations, find- 
ings, or decisions shall be admissible in evidence in any prosecution for, or 
suit to prevent the violation of any of the provisions of this act, and shall 
be presumed to be reasonable. This presumption is, however, a rebuttable 
presumption. 


History: En. Sec. 53, Ch. 96, L. 1915; 
re-en. Sec. 3030, R. C. M. 1921. 


92-1220. (3031) Board may investigate cause of all industrial accidents 
—orders and recommendations concerning same. The board may investi- 
gate the cause of all industrial accidents occurring in any employment or 
place of employment, or directly or indirectly arising from or connected 
therewith, resulting in personal injury or death; and the board shall have 
the power to make such orders or recommendations with respect to such 
accidents as may be just and reasonable; provided, that neither the order 
nor the recommendation of the board, nor any accident report filed with the 
board, shall be admitted as evidence in any action for damages, or any 
proceeding to recover compensation, based on or arising out of such injury 
or death. 


History: En. Sec. 53, Ch. 96, L. 1915; 
re-en. Sec. 3031, R. C. M. 1921. 


92-1221. (3032) When rate upon place may be advanced fifty per cent. 
If, by reason of poor or careless management, or otherwise, any place of em- 
ployment be unduly dangerous in comparison with other like places of em- 
ployment, and the employer operating the same shall not have complied with 
the safety provisions of this act, and such employer shall be under compensa- 
tion plan No. 3, the board, in addition to any other penalty provided by this 
act, shall advance the rate upon such place of employment fifty per centum, 
and such advanced rate shall continue and be in force until such place of 
employment shall have ceased to be unduly dangerous in comparison with 
other like places of employment, and such employer shall have obtained a 
certificate of the inspector or examiner provided for herein. 

History: En. Sec. 53, Ch. 96, L. 1915; 

re-en. Sec. 3032, R. C. M. 1921. 

92-1222. (3033) Violation of safety provisions a misdemeanor. Every 
employer, employee, or other person, who either individually or acting as 
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an officer, agent, or employee of a corporation, or other person, violates any 
safety provisions contained in this act, or any part of any such provision, or 
who shall fail or refuse to comply with any such provision or any part 
thereof, or who directly or indirectly, knowingly induces another so to do, 
is guilty of a misdemeanor. 

History: En. Sec. 54, Ch. 96, L. 1915; Collateral References 


re-en. Sec. 3033, R. C. M. 1921. Master and Servant¢€=10 et seq. 
56 C.J.S. Master and Servant §§ 14, 191. 


CHAPTER 13 


OCCUPATIONAL DISEASE ACT 


Section 92-1301. Short title. 

92-1302. Administration of act. 

92-1303. Definitions. 

92-1304. Occupational disease. 

92-1305. Proximate causation. 

92-1306. Regular employees and subcontractors. 

92-1307. Who subject to act. 

92-1308. Right to compensation exclusive remedy. 

92-1309. Notice of employees’ right to reject Occupational Disease Compensa- 
tion Act. 

92-1310. Liability of last employer, exception. 

92-1311. Payment of compensation—exceptions and limitations. 

92-1312. Claims must be presented within what time. 

92-1313. Notice of disability or death. 

92-1314. Medical panel, medical committee, and pulmonary specialists. 

92-1315. Procedure for medical examination. 

92-1316. Where silicosis causes death. 

92-1317. When occupational disease other than silicosis causes death. 

92-1318. Autopsy. 

92-1319. Periodic medical examinations. 

92-1320. Payment of medical examination and autopsy expenses. 

92-1321. Compensation benefits payable under this act. 

92-1322. No compensation for partial disability. 

92-1323. Prohibiting lump-sum settlements. 

92-1324. Burial expenses. 

92-1325. Medical and hospital expenses. 

92-1326. Aggravation. 

92-1327. Silicosis with complications. 

92-1328. Compensation precluded by willful misconduct, willful self-exposure 
or willful disobedience of orders of board. 

92-1329. Assignment of compensation—exemption from attachment or execu- 
tion. | 

92-1330. Agreement by employee to waive compensation or to pay premium 
void—no liability in certain cases. 

92-1331. Rights of suit at common law. 

92-1332. Prohibiting supplementing of benefits. 

92-1333. Diminution of compensation. 

92-1334. Compensation plans. 

92-1335. Hearing, findings and awards. 

92-1336. Power of board to award compensation and time and manner of pay- 
ment. 

92-1337. Where payment due to child under eighteen years. 

92-1338. Payment of compensation shall begin. 

92-1339. Common-law defenses not available. 

92-1340. Penalties for violation. 

92-1341. Deduction from wages of any part of a premium misdemeanor—hos- 
pital contributions. 

92-1342. False representation by employee. 

92-1343. Legal action by board. 

92-1344. Board may sue and be sued. 
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92-1345. Board shall adopt rules and regulations. 

92-1346. Claim forms prescribed by board. 

92-1347. Power of board in certain matters. 

92-1348. Confidential information used, how. 

92-1349. American experience table of mortality used. 

92-1350. Hearings and investigations—technical rules. 

92-1351. Depositions may be taken. 

92-1352. Powers of board. 

92-1353. Powers to issue writs and process—fees for serving. 

92-1354. Power to administer oaths, certify official acts, issue subpoenas—wit- 
ness fees and mileage. 

92-1355. pone of district court concerning production of testimony—con- 
empt. 

92-1356. Certificates and certified copies as evidence. 

92-1357. Apportionment of costs and disbursements—expenses. 

92-1358. Books, records and payrolls to be open to inspection. 

92-1359. Jurisdiction of board to hear disputes and controversies. 

92-1360. Presumption as to legality of rules, orders, findings, ete., of board. 

92-1361. Collateral attack not permitted. 

92-1362. Appeal to district court. 

92-1363. Procedure upon appeal. 

92-1364. Appearance on appeal. 

92-1365. Appeal to supreme court. 

92-1366. Employer liability. 

92-1367. No vested right to compensation. 

92-1368. This act to be liberally construed. 


92-1301. Short title. This act shall be known as “The Occupational 
Disease Act of Montana.” 


History: En. Sec. 1, Ch. 155, L. 1959. Constitutionality of statute requiring 

protection against occupational or indus- 
Collateral References trial diseases and accidents with respect 
Workmen’s Compensation€=547-551. to definiteness and completeness. 99 ALR 


99 C.J.S. Workmen’s Compensation § 169. 613. 


92-1302. Administration of act. This act shall be administered by the 
industrial accident board of the state of Montana. The members of the in- 
dustrial accident board shall receive no additional compensation for ad- 
ministering this act. The actual and necessary traveling expenses of the 
members of the board while on business of administering this act shall be 
paid from the occupational disease compensation account in the agency fund. 


History: En. Sec. 2, Ch. 155, L. 1959; 
amd. Sec. 188, Ch. 147, L. 1963. 


92-1303. Definitions. Except as in this section and elsewhere in this 
act expressly set forth, the definitions contained in the Workmen’s Com- 
pensation Act shall apply to terms and words herein contained. 

1. “Weekly wage” means the average of the weekly earnings of the 
employee in the employ of his employer against whom compensation is 
awarded during the period of one year prior to the termination of his 
employment with such employer, or during such lesser period in such year 
as he has been in the employ of his employer. In case the employee is 
absent from employment during the period as a result of the occupational 
disease for which compensation is claimed, then the week or weeks in 
which the absence occurs shall not be included in the computation of the 
average weekly wage. If the period provided in this section for compu- 
tation of the average weekly wage does not include four weeks, then the 
average weekly wage shall be such as, having regard to the previous wage 
of the employee, or of other employees of the same or most similar class 
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working in the same or most similar employment in the same or neighbor- 
ing locality, reasonably represents the weekly earning capacity of the dis- 
abled employee in the employment in which he is working at the time of 
his disablement. 

2. “Award” means the finding or decision of the board as to the 
amount of compensation due any disabled employee or the dependents of 
any deceased employee. 

3. “Board” means the industrial accident board of the state of Montana. 

4. “Compensation” means the payments and benefits provided in this 
act: 

5. “Disablement” means the event of becoming physically incapacitated 
by reason of an occupational disease as defined in this act from performing 
any work for remuneration or profit. “Silicosis,” as defined in this act, 
when complicated by active pulmonary tuberculosis, shall be presumed 
to be total disablement. “Disability,” “disabled,” “total disability,” or 
“totally disabled” shall be synonymous with “disablement,” but they shall 
have no reference to “partial permanent disability.” 

6. The terms “employee,” “workman,” and “operative,” as used herein, 
shall mean: 

Every person in the service of the state, and of a county, city, town, 
municipal corporation, or school district, including the regular members 
of lawfully constituted police and fire departments of cities and towns. 

Every person in the service of any employer subject to this act as 
hereinafter defined or to whom such employer is required to secure com- 
pensation under this act, including aliens and minors legally or illegally 
permitted to work for hire, but not including a person whose employment 
is casual and is not in the usual course of trade, business, or occupation of 
the employer, and not including agricultural workers and domestic servants 
unless the employer shall so elect. 

7. “Beneficiary” means and shall include a surviving wife or husband 
and a surviving child or children under the age of eighteen (18) years and 
an invalid child or invalid children over the age of eighteen (18) years, 
or if no surviving wife or husband then a surviving child or children 
under the age of eighteen (18) years and an invalid child or invalid 
children over the age of eighteen (18) years; provided, however, that no 
invalid child over the age of eighteen (18) years shall be considered a 
beneficiary unless dependent upon the decedent for support at the time 
of disablement. 

8. “Major dependent” means if there be no beneficiary as defined in 
a preceding section, the father or mother, or the survivor of them, if 
actually dependent upon the decedent at the time of his disablement, 
then to the extent of such dependency, not to exceed, however, the maxi- 
mum compensation provided for in this act. 

9. “Minor dependent” means if there be no beneficiary or major depend- 
ent as defined in the preceding section the brothers and sisters under the 
age of eighteen years, provided, however, that no invalid brother or invalid 
sister over the age of eighteen years shall be a “minor dependent” unless 
actually dependent upon the decedent at the time of his disablement. Minor 
dependents shall be awarded compensations to the extent of such depend- 
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ency, not to exceed, however, the maximum compensation provided for in 
this act. 

10. “Invalid” means one who is physically or mentally incapacitated. 

11. “Child” shall include a posthumous child, a stepchild, a child legally 
adopted prior to the disablement, an illegitimate child legitimized prior to 
the disablement. 

12. “Week” means six (6) working days, but includes Sundays. 

13. “Wages” means the average daily wages received by the employee 
at the time of the disablement for the usual hours of employment in a day, 
and overtime is not to be considered. 

14. “Wife” or “widow” means only a wife or widow living with, or 
legally entitled to be supported by the deceased at the time of the disable- 
ment. 

15. “Husband” or “widower” means only a husband or widower in- 
capable of supporting himself, and living with, or legally entitled to be 
supported by the deceased at the time of her disablement. 

16. “Commissioner” means one (1) of the members of the industrial 
accident board. 

17. “Appointed member of the board” means that member of the indus- 
trial accident board appointed by the governor. 

18. “Order” shall mean and include any decision, rule, regulation, di- 
rection, requirement, or standard of the board, or any other determination 
arrived at or decision made by such board, excepting general or local 
orders as herein specified. 

19. “Payroll,” “annual payroll” or “annual payroll for the preceding 
year,’ means the average annual payroll of the employer for the preceding 
calendar year, or, if the employer shall not have operated a sufficient or any 
length of time during such calendar year, twelve (12) times the average 
monthly payroll for the current year; provided, that an estimate may be 
made by the board for any employer starting in business where no average 
payrolls are available, such estimate to be adjusted by additional payment 
by the employer or refund by the board, as the case may actually be on 
December 81st of such current year. 

20. “Year,” unless otherwise specified, means calendar year. “Fiscal 
year” means the period of time between the first day of July and the thir- 
tieth (30th) day of the succeeding June. 

21. “Insurer” means any insurance company authorized to transact 
business in this state insuring any employer under this act. 

92. “Casual employment” means employment not in the usual course 
of trade, business, profession, or occupation of the employer. 

93. The term “physician” shall include “surgeon,” and in either case 
shall mean one authorized by law to practice his profession in this state. 

94. Wherever the singular is used the plural shall be included, and 
wherever the plural is used the singular shall be ineluded. 

25. Wherever the masculine gender is used, the feminine and neuter 
shall be included. 

26. For the purpose of this act “silicosis” is defined as a chronic disease 
of the lungs caused by the prolonged inhalation of silicon dioxide (SiOz) 
characterized by small discrete nodules of fibrous tissue similarly dissemi- 
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nated throughout both lungs, causing characteristic X-ray pattern, and by 
variable clinical manifestations. 

27. ‘Workshift” means the work for which an employee is paid a day’s 
wages. 

28. ‘“Workmen’s Compensation Act” means the Workmen’s Compensa- 
tion Act of the state of Montana. 

History: En. Sec. 3, Ch. 155, L. 1959. 


92-1304. Occupational disease. The following diseases only shall be 
termed occupational diseases. 


1. Silicosis. 
2. Poisoning by 


(a) Arsenic or its compounds. 
(b) Antimony or its compounds. 
(c) Cadmium or its compounds. 
(d) Chrome or its compounds. 
(e) Lead or its compounds. 

({) Manganese or its compounds. 
(g) Mercury or its compounds. 
(h) Phosphorus or its compounds. 
(i) Selenium or its compounds. 
(j) Vanadium or its compounds. 
(k) Zine or its compounds. 

(1) Sulphur or its compounds. 


(m) Copper or its compounds. 
(n) Benzine or its derivatives. 
(0) Benzol or its derivatives. 
(p) Hydrocarbons. 

(q) Carbon derivatives. 


(r) Carbon tetrachloride. 


3. Tamarack poisoning. 

4. Anthrax caused by handling of wool, hair, bristles, hides or skins. 

5. Poisoning or disease due to exposure to X-ray or radioactive sub- 
stances. 

6. Provided, however, that regardless of the specific listings, heretofore, 
any employer who so elects may insure against disablement by other dis- 
eases arising out of or contracted from and in the course of their employ- 
ment if such insurance has been approved by the board. 


History: En. Sec. 4, Ch. 155, L. 1959. 


Exposure to Phosphorous Fumes 


Where employee’s injuries alleged to 
have been suffered, in the course of his 
employment by defendant, as a result of 
exposure to phosphorous fumes _ consti- 
tuted an occupational disease under the 
terms and provisions of this act (92-1301 
to 92-1368) his action for personal in- 
juries against his employer should not 
have been dismissed where the employer 
did not elect to come under nor was it 


covered by any plans set forth in this 
act. Summer v. Victor Chemical Works, 
298 F 2d 66, 68, 69. 


Collateral References 


Workmen’s CompensationG—548, 549. 
99 C.J.S. Workmen’s Compensation § 169. 


Occupational disease as within cover- 
age of policy of employer’s liability or 
indemnity insurance not specifically in- 
eluding or excluding it. 112 ALR 158. 
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92-1305. Proximate causation. The occupational diseases defined by 
the preceding section shall be deemed to arise out of the employment only if: 


1. There is a direct causal connection between the conditions under 
which the work is performed and the occupational disease. 


2. The disease can be seen to have followed as a natural incident of the 
work as a result of the exposure occasioned by the nature of the employ- 
ment. 


3. The disease can be fairly traced to the employment as the proximate 
cause. 


4. The disease does not come from a hazard to which workmen would 
have been equally exposed outside of the employment. 


do. The disease is incidental to the character of the business and not 
independent of the relation of employer and employee. 
History: En. Sec. 5, Ch. 155, L. 1959. 


92-1306. Regular employees and subcontractors. The term “regularly 
employed,” as herein used, includes all employments, whether continuous 
throughout the year or for only a portion of the year, in the usual trade, 
business, profession or occupation of an employer. Where an employer pro- 
eures work to be done for him by a contractor over whose work he retains 
supervision or control, and such work is a part or process in the trade or 
business of the employer, then such contractor and the person employed by 
the subcontractor, are, within the meaning of this section, employees of 
the original employer. A person engaged in work for another, and who, 
while so engaged is independent of the employer in the execution of the 
work, not subject to the rule or control of the person for whom the work 
is done, but engaged only in the performance of a definite job or piece of 
work, and subordinate to the employer only in effecting a result in accord- 
ance with the employer’s design, is an independent contractor and an em- 
ployer within the meaning hereof. 

History: En. Sec. 6, Ch. 155, L. 1959. 


92-1307. Who subject to act. This act shall apply to, and only to, all 
employers and employees who now are or hereafter will be subject to the 
provisions of the Workmen’s Compensation Act of the state of Montana. The 
practice and procedure prescribed in such Workmen’s Compensation Act 
shall apply to all proceedings under this Occupational Disease Act, except 
as hereinafter otherwise provided. 

History: En. Sec. 7, Ch. 155, L. 1959. References 
Summer v. Victor Chemical Works, 298 
EF 2d 66, 69. 

92-1308. Right to compensation exclusive remedy. The right to recover 
compensation pursuant to the provisions of this act for occupational diseases 
sustained by an employee and arising out of and in the course of his employ- 
ment, whether resulting in death, or not, shall be the exclusive remedy 
therefor against the employer electing to be bound by and subject to this 
act, except as to such employees as shall reject this act as provided herein. 


History: En. Sec. 8, Ch. 155, L. 1959. References 
Summer v. Victor Chemical Works, 298 
F 2d 66, 71. 
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Collateral References Liability of employer at common law, 

Workmen’s CompensationG=2084 et seq. OF apart from workmen’s compensation or 

101 C.J.S. Workmen’s Compensation specific occupational disease statutes, for 

§ 918. occupational disease contracted by em- 
ployee. 105 ALR 80. 

92-1309. Notice of employees’ right to reject Occupational Disease Com- 
pensation Act. Every employer subject to the provisions of this act shall 
post and keep posted in a conspicuous place upon his premises in languages, 
including English, as are from time to time designated by the board, a notice 
available for inspection by all his employees in substantially the following 
form: 

“All employees are hereby notified that in the event they do not spe- 
cifically reject the provisions of the Occupational Disease Act of Montana, 
they are deemed by the laws of Montana to have accepted the provisions 
of such act and to have elected to accept compensation under the terms of 
said act, and that under the terms thereof employees have the right to re- 
ject the same by written notice thereof within ten days after entering the 
employ of this employer or after the first posting of this notice, whichever 
shall be the later; provided, however, it shall be unlawful for any such 
employer to require as a condition of employment the rejection of the pro- 
visions of this act, and any rejection which is the result of any such con- 
dition or requirement shall be void and of no effect.” 

History: En. Sec. 9, Ch. 155, L. 1959. References 


Summer v. Victor Chemical Works, 298 
F 2d 66, 69. 


92-1310. Liability of last employer, exception. Where compensation 
is payable for an occupational disease the only employer liable shall be 
the employer in whose employment the employee was last injuriously ex- 
posed to the hazard of such disease, but in the case of silicosis the only 
employer liable shall be the employer in whose employment the employee 
was last exposed to harmful quantities of silicon dioxide (SiOz) dust for a 
period of ninety (90) actual workshifts or more after July 1, 1958. 

History: En. Sec. 10, Ch. 155, L. 1959. 


92-1311. Payment of compensation—exceptions and limitations. A. 
Compensation shall be paid to every employee who becomes disabled by rea- 
son of occupational disease arising out of his employment, subject to the 
following conditions; and when claims are presented and notices given in 
accordance with the limitations of sections 92-1812 and 92-1313. 

1. No compensation shall be paid when the last day of the injurious 
exposure of the employee to the hazard of the occupational disease has oc- 
curred prior to the effective date of this act except as in this section, 
paragraph “A,” subparagraph 4 provided. 

2. No compensation shall be paid for a disease other than silicosis unless 
total disability results within one hundred twenty (120) days from the last 
day upon which the employee actually worked for the employer against 
whom compensation is claimed; provided that the board upon good cause 
shown may waive this limitation in the interest of justice, but in any case 
said period may not be extended to more than one year from the date of last 
employment by the said employer. 
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3. No compensation shall be paid in ease of silicosis unless during the 
eight years immediately preceding the disablement the injured employee 
has been exposed to harmful quantities of silicon dioxide dust for a total 
period of not less than one thousand (1,000) workshifts in employment in 
this state and unless total disability results within four years from the last 
day upon which the employee actually worked for the employer against 
whom compensation is claimed. 

4. Provided, however, that any silicotic employee who is discharged by 
his employer to escape liability for silicosis benefits under this act shall be 
eligible to receive compensation under this act when totally disabled if he 
has seven hundred (700) actual workshifts since January 1, 1954 for that 
employer, provided, further, when any employee in employment on or after 
January 1, 1959, because he has an occupational disease incurred in and 
caused by such employment, which is not yet disabling, is discharged or 
transferred from the employment in which he is engaged, or when an em- 
ployee ceases such employment and it is in fact, as determined by the medi- 
eal panel, inadvisable for him on account of such nondisabling occupational 
disease, to continue in it, and suffers wage loss by reason of such discharge, 
transfer, or such cessation, the board may allow compensation on account 
thereof as it may deem just, not exceeding five thousand dollars ($5,000.00). 

5. No claim shall be maintained nor compensation paid unless the claim 
has been filed with the employer, the insurer, of for] the board, in writing 
under oath within the time fixed by section 92-1312. 

B. The compensation shall be paid to the beneficiary and dependents of 
every employee covered by this act in eases where death results from an 
occupational disease arising out of his employment subject to the following 
conditions: 

1. No compensation shall be paid when the last day of injurious ex- 
posure of the employee to the hazards of the occupational diseases has oc- 
eurred prior to the effective date of this act, except as in this section, 
paragraph “A,” subparagraph 4 of this act provided. 

2. No compensation shall be paid for death from silicosis unless during 
the eight years immediately preceding the disablement the deceased em- 
ployee has been exposed to harmful quantities of silicon dioxide dust for a 
period of not less than one thousand (1,000) workshifts in employment in 
this state. 

3. No compensation shall be paid for death from silicosis unless the 
death results within four (4) years from the last day upon which the em- 
ployee actually worked for the employer against whom compensation is 
elaimed, except in those cases where death results during a period of con- 
tinuous total disability from silicosis for which compensation has been paid 
or awarded, or for which a claim, compensable but for such death, is on 
file with the commission. In such cases compensation shall be paid if death 
results within seven (7) years from the last day upon which the employee 
actually worked for the employer against whom compensation is claimed. 

4. No compensation shall be paid for death from any occupational dis- 
ease other than silicosis unless death results within one (1) year from the 
last day upon which the employee actually worked for the employer against 
whom compensation is claimed, except in those cases where death results 
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during a period of continuous total disability from an occupational disease 
other than silicosis for which compensation has been paid or awarded, or 
for which a claim, compensable but for such death, is on file with the board. 
In such cases compensation shall be paid if death results within three (3) 
years from the last day upon which the employee actually worked for the 
employer against whom compensation is claimed. 

5. No claim shall be maintained nor compensation paid unless the claim 
has been filed with the employer, the insurer or the board, as the case may 
be in writing within the time fixed by section 92-1312. 

C. Proof of the exposure to silicon dioxide dust for a period of not less 
than one thousand two hundred (1,200) workshifts in employment in this 
state, with proof of total disability from silicosis, shall be prima facie evi- 
dence of exposure to harmful quantities of such dust during all such period. 

History: En. Sec. 11, Ch. 155, L. 1959. The compiler has inserted the bracketed 
Compiler’s Notes word “or” in subsection A, 5. 
This act became effective March 7, 1959. 


92-1312. Claims must be presented within what time. The provisions 
of section 92-601 shall not apply to claims filed under this act. 

It is hereby provided in the ease of disability resulting from occupational 
diseases as herein defined, including silicosis, that all claims therefor shall 
be forever barred unless the same shall be presented in writing under oath 
to the employer, the insurer or the board as the case may be within thirty 
(30) days after claimant has filed his notice of disability as provided in sec- 
tion 92-1313. In the case of death from an occupational disease, as herein 
defined, including silicosis, all claims therefor shall be forever barred 
unless the same shall be presented in writing under oath to the employer, 
the insurer, or the board, as the case may be, within thirty (30) days of 
filing the notice of death as provided in section 92-1313. 

Claims shall be filed in triplicate on forms to be furnished by the board 
and may be accompanied by a medical report of the claimant’s attending 
physician. The provisions of this section as to the time for presenting claims 
for compensation shall prevail over any other provisions of this act to the 
contrary. 


History: En. Sec. 12, Ch. 155, L. 1959. 99 C.J.S. Workmen’s Compensation 
p 
; § 169; 100 C.J.S. Workmen’s Compensation 
Collateral References § 463° (8). 


Workmen’s Compensation€=551. 


92-1313. Notice of disability or death. The provisions of section 92-807 
shall not apply to cases of disability or death from occupational diseases 
as in this act defined. | 

Notice of disability or death in respect to which compensation is payable 
under this act, except disability or death resulting from silicosis, shall be 
given to the employer, the insurer, or the board, as the case may be, within 
thirty (80) days after the employee, his beneficiaries, or his dependents 
knew or should have known the nature of the impairment or cause of death 
and its relationship to the employment, but in no event shall notice be filed 
more than one year after the last day upon which the employee actually 
worked for the employer against whom compensation is claimed. 

In cases of disability resulting from silicosis which are compensable un- 
der this act, notice of such disability shall be given to the employer, the 
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insurer, or the board, as the case may be, within thirty (30) days after the 
employee knew or should have known of the nature of the impairment and 
its relationship to employment, but in no event shall such notice be filed 
more than four (4) years after the last date upon which the employee ac- 
tually worked for the employer against whom compensation is claimed. 


In cases of a death from silicosis which is compensable under this act, 
notice of such death shall be given to the employer, the insurer, or the board, 
within thirty (30) days after the employee’s beneficiaries or his dependents 
knew or should have known of the cause of death and its relationship to 
the employment, but in no event shall such notice be filed more than one 
(1) year after such death. 


Such notice shall be valid only if filed in writing on forms to be furnished 
by the board, and shall contain the name and address of the employee and 
a statement of the time, place, nature, and cause of the disability or death, 
and shall be signed by the employee or by some other person on his behalf; 
or in case of death by any person claiming to be entitled to compensation 
for such death or by some person on his behalf. 

Except if death occurs during the period of total disability described 
in section 92-1311, B.8., in which case the period of notice may be extended 
to the term of seven (7) years from the last day of said employment. 


History: En. Sec. 13, Ch. 155, L. 1959. When prescriptive period begins to run 
in ease of occupational or industrial dis- 
Collateral References ease, 86 ALR 572. 
Workmen’s Compensation©=551. When limitation period begins to run 
100 C.J.S. Workmen’s Compensation against cause of action or claim for con- 
§§ 445, 449. tracting disease. 11 ALR 2d 277. 


92-1314. Medical panel, medica! committee, and pulmonary specialists. 
The Montana medical association may, at least annually, certify to the board 
as “medical committee nominees” thirty (30) or more licensed physicians 
of the state of Montana who are particularly qualified in the diagnosis, care 
and treatment of occupational diseases. In addition thereto, and simultane- 
ously therewith the Montana medical association may certify to the board 
as “pulmonary specialists nominees” three (3) or more licensed physicians 
of the state who shall have had at the time of certification at least five (5) 
years’ practice in the diagnosis, care and treatment of diseases of the pul- 
monary tract and the interpretation of X-ray films thereof. From said list 
of physicians certified as “medical committee nominees,” the board shall 
appoint thirty (30) physicians who shall serve as and be hereinafter referred 
to as the “medical committee” and who shall examine claimants for occupa- 
tional disease disabilities other than silicosis. From said list of physicians 
so certified as “pulmonary specialist nominees” the board shall appoint 
three (3) or more physicians who shall serve as and be hereinafter referred 
to as “pulmonary specialists.” 

In the event that the Montana medical association fails to make the cer- 
tification as hereinabove provided, then, in that event, the board shall of its 
own choice appoint thirty (380) licensed physicians in the state of Montana 
who are particularly qualified in the diagnosis, care and treatment of occu- 
pational diseases which said physicians shall serve as and be hereinafter 
referred to as the “medical committee” and shall appoint three (3) or more 
licensed physicians in the state of Montana who have had at the time of 
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appointment at least five (5) years’ practice in the diagnosis, care and treat- 
ment of diseases of the pulmonary tract and the interpretation of X-ray 
films thereof, which latter group of three (3) or more shall serve as and be 
hereinafter referred to as “pulmonary specialists.” The “medical commit- 
tee,” together with the “pulmonary specialists,” shall be known as and here- 
inafter referred to as the ‘medical panel.” 

History: En. Sec. 14, Ch. 155, L. 1959. 


92-1315. Procedure for medical examination. A. In order to deter- 
mine the validity of claims made pursuant to the provisions of this act, the 
following procedure and no other shall be followed in the course of the 
medical examination of the claimant for official report to said board, claim- 
ant, employer, or insurer, as the case may be. 

1. Upon the filing of a claim by a claimant for occupational disease 
disability, other than silicosis, the board shall direct a member from said 
“medical committee” to examine and determine the disability of the claim- 
ant and submit a written report thereon to the board. 

Upon the filing of a claim for compensation for silicosis disability under 
this act, the board shall direct an examination of and report to the board 
upon the claimant by said “pulmonary specialists,” or one of them, ineclud- 
ing such X-ray and other pathological examination and tests as in the 
opinion of such specialist or specialists may be necessary for the purpose of 
determining diagnosis, disablement, and the nature and type of medical 
treatment, hospitalization and other care required. If the claim is not con- 
troverted as to any medical fact, the examination and report of one of said 
specialists, shall be deemed the examination and report of all “pulmonary 
specialists.” If the claim is controverted as to any medical fact, the report 
shall be made by all of said specialists after a physical examination by at 
least two (2) of them. The findings and opinions of a majority of the num- 
ber of said specialists then appointed shall constitute the findings and opin- 
ions of all of them. The contents of the report of said “pulmonary special- 
ists’”’ when placed in the record shall constitute prima facie evidence of fact 
as to the matter therein contained. The “pulmonary specialists” or any one 
(1) of them making the report shall be subject to examination upon demand 
of any interested parties. 

The “pulmonary specialists,” or any one (1) of them in order to assist 
in reaching a conclusion may require the attending physician or director 
of a hospital or a sanitarium or other place in which treatment or care is 
being given, or has been given, to attend at a convenient time and place 
to consult with said specialists, or any one of them and to describe the na- 
ture and type of care and treatment and furnish any other evidence which 
said specialist or specialists desire. 

Upon receiving the written report of such examining physician or phy- 
siclans so appointed, the board shall forthwith determine whether or not 
the claimant shall receive the benefits pursuant to this act and it shall 
forward notice of its determination together with a true and correct copy 
of said medical report to the claimant and the employer or insurer as the 
case may be. 

2. If within twenty (20) days after receipt of such notice and medical 
report the claimant, employer or insurer, as the case may be, is dissatisfied 
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with said determination by said board, they, or any of them, may demand 
a hearing before said board pursuant to the rehearing provisions of section 
92-829. If, however, the board, claimant, employer or insurer, or any of 
them, is dissatisfied with the results of such first medical examination as 
indicated by said medical report, such dissatisfied party may upon thirty 
(30) days’ notice in writing to all adversary parties and to the board require 
a re-examination by a member of said “medical panel’; provided, however, 
that if the benefits claimed are for a disability caused by silicosis the 
physician so selected by the dissatisfied party must be one of the “pulmonary 
specialists.” Thereupon, after receipt of the report of medical re-examina- 
tion, the board shall give like notice of its determination, whether said 
determination shall be the same as before or otherwise, together with a copy 
of said medical report, in the same manner as in the ease of the first such 
examination and the party shall be entitled to a rehearing in the same 
manner as in the case of such first medical examination. The evidence of 
the two (2) medical examinations above described shall be final, and, so far 
as the medical examination of the claimant is concerned, no evidence of 
other or additional medical examinations shall be admissible before the 
board upon rehearing nor before any court upon the appeal, if any. 
History: En. Sec. 15, Ch. 155, L. 1959. Compiler’s Note 
This section as enacted contained no 
subsection “B.” 

92-1316. Where silicosis causes death. Where silicosis causes death 
and a claim for death benefits is filed, the “pulmonary specialists,” or any 
one of them, if the medical evidence be not controverted, shall examine all 
available evidence pertaining to the claim and shall make findings and there- 
upon report to the board. The report shall constitute prima facie evidence 
of fact as to the matters therein contained. 

History: En. Sec. 16, Ch. 155, L. 1959. 


92-1317. When occupational disease other than silicosis causes death. 
When an occupational disease, other than silicosis, causes death and a claim 
for death benefits is filed therefor, a member of the “medical committee” 
shall examine all available evidence pertaining to the claim and shall make 
findings and thereupon report to the board. The report shall constitute 
prima facie evidence of fact as to the matters therein contained. 

History: En. Sec. 17, Ch. 155, L. 1959. 


92-1318. Autopsy. Upon the filing of a claim for compensation for 
death caused by occupational disease where an autopsy is necessary accord- 
ingly and scientifically to ascertain and determine the cause of death, such 
autopsy shall be ordered by the board; which autopsy shall be made under 
the supervision of the county coroner. The board may designate a duly 
licensed physician who is a specialist in such examinations to perform or 
attend such autopsies, and to certify his findings thereon. Such findings 
shall be examined by a member of the medical panel, and shall be on file 
with the board where it shall be a public record. 

History: En. Sec. 18, Ch. 155, L. 1959. 


92-1319. Periodic medical examinations. A. The employee entitled to 
compensation shall submit himself for medical examination by a member 
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of the “medical panel,” from time to time at a place reasonably convenient 
for the workman when requested by the board, the insurer or the employer. 


B. The request shall fix a time and place having regard to the conven- 
ience of the employee, his physical condition and ability to attend. The em- 
ployee and any other party in interest may have a physician present at the 
examination if such physician is provided and paid for by the employee or 
other party. 


C. If the employee refuses to submit to the examination or obstructs 
the examination, his right to compensation shall be suspended until the 
examination has been made, and no compensation shall be payable during 
or for such period. 


D. A physician who makes or is present at the examination may be re- 
quired to testify as to the result thereof. 


EK. The board may reduce or suspend the compensation of an employee 
who persists in unsanitary or injurious practices tending to imperil or re- 
tard his recovery, or who refuses to submit to such medical or surgical treat- 
ment as is reasonably essential to promote his recovery. 


History: En. Sec. 19, Ch. 155, L. 1959. 


92-1320. Payment of medical examination and autopsy expenses. Ex- 
pense of the first medical examination as provided in section 92-1315 shall 
be borne by the employer if compensation is claimed under plan one, by 
the insurer if the claim is under plan two, and by the board if the claim is 
under plan three. The expense of re-examination shall be borne by the 
dissatisfied party requesting such re-examination. The expense of the 
periodic medical examinations, as provided in section 92-1319, shall be borne 
by the party requesting such periodic medical examination. The expense of 
the autopsy, as provided for in section 92-1318, shall be borne by the party 
requesting such autopsy. 


History: En. Sec. 20, Ch. 155, L. 1959. 


92-1321. Compensation benefits payable under this act. The compen- 
sation to which an employee temporarily totally disabled or permanently 
totally disabled by an occupational disease, or his beneficiaries and depend- 
ents in the case of death caused by an occupational disease, shall be en- 
titled to under this act shall be the same payments which are payable to an 
injured employee, and such payments shall be made for the same period 
of time, as is provided in cases of temporary total disability, permanent 
total disability and in cases of injuries causing death under the Workmen’s 
Compensation Act of the state of Montana. 

History: En. Sec. 21, Ch, 155, L. 1959. References 


Summer v. Victor Chemical Works, 298 
F 2d 66, 69. 


92-1322. No compensation for partial disability. No compensation as 
provided in section 92-1321 shall be payable to an employee who is partially 
disabled from an occupational disease. 

History: En. Sec. 22, Ch. 155, L. 1959. References 
Summer v. Victor Chemical Works, 298 
F 2d 66, 69. 
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92-1323. Prohibiting lump-sum settlements. No award made upon any 
claim pursuant to this act may be converted into a lump-sum payment, in 
whole or in part, except in case the claimant, after having filed a claim with 
the employer, the board or the insurer, as the case may be, shall have en- 
tered into a contract of employment with an attorney for the recovery of 
such claim, the terms of which employment contract shall be deemed to be 
reasonable compensation by said board for such attorney’s services, in 
which case, the amount of such attorney’s compensation may be ordered 
by the board to be paid by the employer, insurer or the board as the case 
may be, and thereafter deducted proportionately from weekly payments 
thereafter to be made to the claimant pursuant to this act, or said board 
may at its option require such payments to be deducted each week in such 
amount as it deems advisable from the payments thereafter to be made to 
the claimant pursuant to this act and paid to said attorney as they are so 
deducted from the weekly payments to the claimant. 


History: En. Sec. 23, Ch. 155, L. 1959. 


92-1324. Burial expenses. In addition to and separate and apart from 
any other compensation or benefit provided for in this act, there shall be 
paid in case of death of an employee, which death is the result of an occupa- 
tional disease contracted in the course of employment, the reasonable burial 
expenses of the employee, not exceeding five hundred dollars ($500.00). 


History: En. Sec. 24, Ch. 155, L. 1959. 


92-1325. Medical and hospital expenses. In addition to the compensa- 
tion provided by this act, the following shall be furnished: 

If an employee becomes totally disabled from an occupational disease, 
he shall be entitled to receive medical services, hospitalization, medicines 
and such other treatment as may be approved by the board not exceeding 
in amount the sum of twenty-five hundred dollars ($2,500.00), provided, 
however, that in such cases of total disability where apportionment of such 
sum does not meet such hospital expense, the board may allow an additional 
amount for such additional hospital and medical expenses as in special 
cases it may deem proper. 

Any employee who suffers any of the occupational diseases listed in see- 
tion 92-1304, but who is able to continue in his employment while being 
treated therefor, shall be entitled to receive such medical services, treat- 
ments and medicines reasonably required, not exceeding the value of one 
thousand dollars ($1,000.00). 

The employer, or insurer, or the board shall not be required to furnish 
such services if the employee refuses to allow them to be furnished or if the 
employee is under hospital contract as provided in section 92-610. 

When such employee is under a hospital contract as above and when 
hospital and medical facilities or both are inadequate to the needs of a dis- 
abled employee in a particular case such disabled employee may, any time, 
be placed where adequate hospital facilities are obtainable, and the cost 
thereof in whole or in part shall be a legal charge against the one so con- 
tracting to furnish hospital facilities, and the amount of such charge and 
the necessity therefor shall be determined by the board. 
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History: En. Sec. 25, Ch. 155, L. 1959. References 


Summer v. Victor Chemical Works, 298 
F 2d 66, 69. 


92-1326. Aggravation. Where an occupational disease is aggravated 
by any other disease or infirmity not itself compensable, or where disability 
or death from any other cause not itself compensable is aggravated, pro- 
longed, accelerated or in any wise contributed to by an occupational dis- 
ease, the compensation payable under this act shall be reduced and limited 
to such proportion only of the compensation that would be payable if the 
occupational disease were the sole cause of the disability or death, as such 
occupational disease as a causative factor bears to all the causes of such 
disability or death. 

History: En. Sec. 26, Ch. 155, L. 1959. 


92-1327. Silicosis with complications. In cases of disability or death 
from silicosis complicated with tuberculosis of the lungs, compensation shall 
be payable as for disability or death from an uncomplicated silicosis. In 
ease of disability or death from silicosis when complicated with any dis- 
ease not compensable under this act, and other than pulmonary tubercu- 
losis, compensation shall be reduced as provided in section 92-1326. 

History: En. Sec. 27, Ch. 155, L. 1959. 


92-1328. Compensation precluded by willful misconduct, willful self- 
exposure or willful disobedience of orders of board. Notwithstanding any 
other provision of this act, no employee, beneficiary, or dependent of an 
employee shall be entitled to receive compensation for disability from an 
occupational disease when such disability was caused by the willful miscon- 
duct, willful self-exposure, or willful disobedience to such reasonable rules 
and regulations ordered by the board and which have been and are kept 
posted in conspicuous places in and about the premises of the employer, or 
otherwise brought to the attention of the employee. 

History: En. Sec. 28, Ch. 155, L. 1959. 


92-1329. Assignment of compensation—exemption from attachment or 
execution. A. Compensation, whether determined or not, shall not, prior 
to the delivery of the warrant therefor, be assignable. 

B. Compensation shall be exempt from attachment, garnishment and 
execution. 

History: En. Sec. 29, Ch. 155, L. 1959. 


92-1330. Agreement by employee to waive compensation or to pay pre- 
mium void—no liability in certain cases. An agreement by an employee to 
waive his rights to compensation and except as otherwise provided in this 
act, an agreement by an employee to pay any portion of the premium paid 
by his employer, shall be void. 

A. The employer may give, within two weeks of the application, physi- 
cal examinations to the applicants for employment. Where an applicant 
for employment whether such applicant has been formerly employed by 
the employer to whom application is made, or not, though not actually dis- 
abled, is found upon competent medical and X-ray examination to be afflicted 
with an occupational disease, such employer shall not be liable under this 
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act for disability from the particular disease or diseases with which the 
employee is found to be afflicted or for any normal progression without ag- 
gravation of said disease or diseases, if a report of said medical examination 
be approved by the board as hereinafter provided. 

The report of the medical examination of the applicant for employment 
and X-rays, if any, shall be delivered to the board by the employer within 
five (5) days after such examination to such medical report and X-rays, 
if any, shall be attached a certificate by the examining physician certifying 
that the medical report is the report of the physical examination of the ap- 
plicant for employment. 

The board shall submit such medical report and X-rays, if any, to a phy- 
sician of its choice from the medical panel, and such physician shall report 
to the board his finding as to whether the medical report is satisfactory. 
The board shall within twenty (20) days after the receipt of such medical 
report from the employer enter its order approving or disapproving such 
report and specifying the particular disease or diseases found. Such order 
shall be in writing stating the reasons for such approval or disapproval. A 
eopy of such order shall be mailed to the employer and a copy of such order 
shall be mailed to the applicant for employment within twenty-four (24) 
hours after the board has approved or disapproved such report. 

An applicant for employment may commence work prior to the approval 
or disapproval of such report by the board, but if the board shall disapprove 
such report the employer may discharge such applicant for employment 
without liability to such applicant. 

Provided, however, that if no physical examination is given to the appli- 
eant for employment within said two (2) week period then such applicant 
for employment shall be fully eligible to the benefits of this act. 

B. Employers may give within one hundred eighty (180) days after 
becoming subject to this act physical examinations to any employees which 
said employer has in his employment. Where an employee, though not ae- 
tually disabled is found upon competent medical and X-ray examination to 
be afflicted with an occupational disease or diseases, such employer shall not 
be liable under this act for disability from the particular disease or diseases 
with which the employee is found to be afflicted or for any normal progres- 
sion without aggravation of said disease or diseases, if a report of said 
medical examination be approved by the board as hereinbefore provided in 
subsection A of this section. 

Provided, however, that if no examination is given to the employee 
within said one hundred eighty (180) day period then such employee shall 
be fully eligible to the benefits of this act. 

CG. All such reports shall become permanent records of the board. 

The board may make reasonable rules and regulations relative to the 
form, execution and filing of such reports not inconsistent with the provi- 
sions of this act. 

History: En. Sec. 30, Ch. 155, L. 1959. 


92-1331. Rights of suit at common law. There shall be no common-law 
right of action for damage from occupational disease against an employer 
who elects to come under the provisions of this act, excepting for those em- 
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ployees not eligible for compensation under the terms of this act, or who 


reject coverage of this act. 
History: En. Sec. 31, Ch. 155, L. 1959. 


Action against Employer 


Where employee’s injuries alleged to 
have been suffered, in the course of his 
employment by defendant, as a result of 
exposure to phosphorous fumes constituted 
an occupational disease under the terms 


and provisions of this act (92-1301 to 92- 
1368) his action for personal injuries 
against his employer should not have been 
dismissed where the employer did not 
elect to come under nor was it covered 
by any plans set forth in this act. Summer 
v. Victor Chemical Works, 298 F 2d 66, 
69. 


92-1332. Prohibiting supplementing of benefits. No person receiving 
compensation or benefits under the Public Welfare Act of the state of Mon- 
tana, as provided for by sections 71-1001 to 71-1008, inclusive, shall be 
entitled to compensation or benefits under this act. 

History: En. Sec. 32, Ch. 155, L. 1959. 


92-1333. Diminution of compensation. Compensation payable pursuant 
to the terms of this act to the claimant, his beneficiaries or dependents shall 
be diminished by the amount of any compensation paid or to be paid him 
or them under the Workmen’s Compensation Act of Montana or any other 
Workmen’s Compensation Act. 

History: En. Sec. 33, Ch. 155, L. 1959. References 


Summer v. Victor Chemical Works, 298 
F 2d 66, 71. 


92-1334. Compensation plans. Employers shall secure compensation 
to their employees under one of the following plans: 


COMPENSATION PLAN NUMBER ONE 


1. When and how employer may elect to adopt—direct payment to em- 
ployee. Any employer in the industries, trades, works, occupations, or 
employments in this act specified as hazardous, by filing his election to 
become, subject to and be bound by compensation plan No. 1, upon furnish- 
ing satisfactory proof to the board of his solvency and financial ability to 
pay the compensation and benefits in this act provided for, and to discharge 
all liabilities which are reasonably likely to be incurred by him during the 
fiscal year for which such election is effective, may, by order of the said 
board, make such payments directly to his employees as they may become 
entitled to receive the same under the terms and conditions of this act. 

2. Proof of solveney of employer electing plan No. 1 to be filed. Every 
such employer now or hereafter engaged in the state of Montana, in the in- 
dustries, trades, works, occupations, or employments herein mentioned, and 
who shall have elected to be bound by such compensation plan No. 1, shall 
file such proof of his solvency within the time and in such form as may be 
prescribed by the rules or orders of the board. The industrial accident board 
shall require a fee of five dollars ($5.00) for the filing of every such proof 
of solvency. 

3. Employer permitted to carry on business and settle directly with 
employee—renewal of application. If such employer, making such election, 
shall be found by the board to have the requisite financial ability to pay the 
compensation and benefits in this act provided for, then the board shall 
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grant to such employer permission to carry on his said business for the fiscal 
year within which such election is made, and such proof filed, or the re- 
maining portion of such fiscal year, and to make such payments directly to 
his employees as they may become entitled to receive the same. Every em- 
ployer, so long as he continues in his said employment, and so long as he 
continues to be bound by such compensation plan No. 1, shall, at least 
thirty (30) days before the expiration of each fiscal year, renew his appli- 
cation to be permitted to continue to make such payments as aforesaid di- 
rectly to his employees for the next ensuing fiscal year, and under like cir- 
cumstances as those mentioned for the granting of such permission upon 
such first application, the board may renew the same from year to year. 

4, Additional proof of solvency—revocation of order. The board may 
at any time require from any employer acting under compensation plan 
No. 1 additional proof of solvency and financial ability to pay the compen- 
sation provided by this act, and may at any time, upon notice to such em- 
ployer of not less than ten (10) or more than twenty (20) days, after and 
upon a full hearing, revoke any order or approval theretofore made. 

5. Requiring security of employer. If said industrial accident board 
shall find that such employer has no financial responsibility for the payment 
of the compensation herein provided to be paid, which might reasonably be 
expected to be chargeable to such employer during the fiscal year to be 
covered by such permission, said industrial accident board must so find, 
and must require such employer, before granting to him such permission, 
or before continuing or engaging in such employment, subject to the provi- 
sions of compensation plan No. 1, to give security for such payment, which 
security must be in such an amount as said board shall find reasonable and 
necessary to meet all liabilities of such employer, which may reasonably 
and ordinarily be expected to accrue during such fiseal year. Said security 
must be deposited with the treasurer of the board, and may be a certain 
estimated per centum of said employer’s last preceding annual payroll, or a 
certain per centum of the established amount of his annual payroll for said 
fiscal year or said security may be in the form of a bond or undertaking 
executed to said industrial accident board in the amount to be fixed by it 
with two or more sufficient sureties, which undertaking must be conditioned’ 
that such employer will well and truly pay, or cause to be paid, all such 
sums and amounts for which the employer shall become liable under the 
terms of this act to his employees during said fiscal year; or such security 
may consist of any state, county, municipal, or school district bonds, or the 
bonds or evidence of indebtedness of any individuals or corporations which 
the board may deem solvent; and every such deposit and the character and 
amount of such securities shall at all times be subject to approval, revision, 
or change by the board as in its judgment may be required, and upon proof 
of the final payment of the liability for which such securities are given, 
such securities, or any remaining part thereof, shall be returned to the de- 
positor. The treasurer of the board and his bondsmen shall be liable for the 
value and safekeeping of all such deposits or securities, and shall, at any 
time, upon demand of the bondsmen or the depositor or the board, account 
for the same, and the earnings thereof. 

6. Failure of employer to pay compensation—duty of board. Upon 
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failure of said employer to pay any compensation provided for in this act, 
upon the terms and in the amounts and at the times when the same shall 
become due and payable, it shall be the duty of such industrial accident 
board, upon demand of the person to whom compensation is due, to apply 
any deposits made with the board to the payment of the same, and it shall 
be its duty to take the proper steps to convert any securities on deposit 
with the said board, or sufficient thereof, into cash and to pay the same upon 
the liabilities of said employer, accruing under the terms of this act, and it 
shall be its duty, in so far as the same shall be necessary, to collect and en- 
force the collection of the liability of all sureties upon any bonds which may 
be given by the said employer to insure the payment of his said liability. 
And to these ends, and for these purposes, the board shall be deemed to 
be the owner of said deposit and security and the obligee in said bond in 
trust for the said purposes, and may proceed in its own name to recover 
upon such bonds, or foreclose and liquidate said securities. 

7. When employer to make deposit or security to guarantee payment 
of compensation. Within thirty (30) days after the happening of an acci- 
dent where death or the nature of the disability renders the amount of fu- 
ture payments certain, or reasonably certain, the employer shall make a 
deposit or give security as herein defined with the treasurer of the board 
for the protection and guaranty of the payment of such liability, in such 
sum as the board may direct; provided, however, that if sufficient securities 
are already on deposit with the said board, or if the said board shall have 
determined that the employer has sufficient financial responsibility to meet 
said lability of the said employer, together with other liabilities already 
accrued, no such additional deposit or security shall be demanded. 

8. When employer may be relieved from liability. Any employer 
against whom lability may exist for compensation under this act, may, 
with the approval of the board, be relieved therefrom by: 

(1) Depositing the present value or the estimated present value of the 
total unpaid compensation for which such lability exists, assuming interest 
at five per centum (5%) per annum, with the treasurer of the board; or 

(2) Purchasing an annuity within the limitations provided by law, in 
any insurance company granting annuities, and authorized to transact busi- 
ness in this state, subject to the approval of the board. 


COMPENSATION PLAN NUMBER TWO 


1. Employer electing plan No. 2 to insure his liability. Any employer 
in the industries, trades, works, occupations, or employments in this act 
specified as hazardous, by filing his election to become subject to and bound 
by compensation plan No. 2, may insure his liability to pay the compensa- 
tion and benefits herein provided for, in any insurance company authorized 
to transact such business in this state. 

2. Duty of employer electing plan No. 2—amount of insurance neces- 
sary. Any employer electing to become subject to and bound by compensa- 
tion plan No. 2 shall file with the board written acceptance of the 
provisions of compensation plan No. 2, together with a statement upon forms 
provided by the board of the nature of his employment, the character and 
location of his works, the number of men employed during the preceding 
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year, or any part of the preceding year, and the probable number of men to 
be employed during the first fiscal year to be covered by such election, and 
the board shall thereupon determine the amount of insurance which will be 
reasonably necessary to secure the compensation with which the said em- 
ployer may reasonably be expected to become chargeable during such fiscal 
year. And thereupon the said employer shall file the policy or policies of 
insurance herein provided for with the board, which policy or policies shall 
insure in the amount so fixed by the board against any and all liability of 
the employer to pay the compensation and benefits provided for in this act. 
The amount of such insurance shall be fixed by the board for each ensuing 
fiseal year during which said employer shall engage in his said employment, 
and shall remain subject to the provisions of compensation plan No. 2, and 
for the purpose of fixing such amount of said insurance, the said board may 
make all reasonable and necessary investigation, and the said employer 
shall furnish to such board all information which it may require. 

3. Policies to contain what. All policies insuring the payment of com- 
pensation under this act, must contain a clause to the effect that as between 
the employee and the insurer the notice to, or knowledge of the occurrence 
of the injury on the part of the insured, shall be deemed notice or knowl- 
edge, as the case may be, on the part of the insurer; that jurisdiction of the 
insured for the purpose of this act shall be jurisdiction of the insurer; and 
that the insurer shall, in all things, be bound by and subject to the awards, 
order, judgments, or decrees rendered against such insured. When any 
such policy, or the renewal thereof, is filed with the industrial accident 
board, the same shall be accompanied by a fee of three dollars ($3.00). 

4. Agreement to be contained in policies of insurance—deposit of bonds. 
No such policy shall be issued unless it contains the agreement of the insurer 
that it will promptly pay to the person entitled to compensation all the in- 
stallments of compensation or other payments in this act provided for, and 
that the obligation shall not be affected by any default of the insured after 
the disablement or by any default in the giving of any notice required by 
such policy or by this act or otherwise. Such agreement shall be construed 
to be a direct promise by the insured to the person entitled to compensation. 
Before issuance of any policy by an insurer as herein authorized, such in- 
surer must deposit with the treasurer of the industrial accident board, 
bonds of the United States or the state of Montana, or of any school district, 
county, city or town in the state of Montana, in an amount not less than 
twenty thousand dollars ($20,000.00) or more than one hundred thousand 
dollars ($100,000.00) as the industrial accident board may determine. If 
any insurer shall fail to discharge any liability after the amount thereof 
shall be determined by the board, and within the time limited by the board, 
it shall be the duty of the board to convert said bonds, or such part there- 
of as is necessary, into cash, and from the proceeds liquidate such liability 
in the manner hereinafter provided; and thereafter said insurer must 
make an additional deposit to meet any deficiency caused thereby. It is 
intended hereby to give the industrial accident board the discretion in the 
matter of whether an insurer has failed to discharge any liability. 

5. Policies made subject to this act—form of insurance. Every policy 
for the insurance of the compensation herein provided for, or against liabil- 
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ity therefor, shall be deemed to be made subject to the provisions of this act. 
No insurer shall enter into any such policy of insurance unless its form 
shall have been approved by the board, as otherwise provided by law. 

6. Renewals. Every renewal of such policy shall be made and delivered 
to said board at least thirty (30) days prior to the expiration of the expir- 
ing policy. | 

7. Deposits by insurer with board. Within thirty (80) days of the 
happening of an accident where death or the nature of the disablement 
renders the amount of future payments certain or reasonably certain, the 
insurer shall make a deposit, as herein defined, with the treasurer of the 
board for the protection and guarantee of the payment of such liability in 
such sum as the board may direct; provided, that if the board deems the 
amount on deposit by said insurer under the provisions of paragraph 4 of 
plan two (2), in this section, sufficient to cover all liabilities of the insurer, 
then no further deposit shall be required. 

8. How insurer relieved from liability. Any insurer against whom 
liability may exist for compensation under this act, may, with the approval 
of the board, be relieved therefrom by: 


1. Depositing the present value or the estimated present value of 
the total unpaid compensation for which such liability exists, assuming 
interest at five per centum (5%) per annum, with the treasurer of the 
board; or 

2. By purchasing an annuity within the limitations provided by 
law in any insurance company granting annuities, and authorized to 
transact business in this state, subject to the approval of the board. 


9. Cancellation of insurance policy. No policy of insurance issued 
under the provisions of compensation plan No. 2 shall be canceled within 
the time limited for its expiration except upon thirty (80) days’ notice to 
the employer in favor of whom such policy is issued, and to the board unless 
such policy sought to be canceled shall have been sooner replaced by other 
insurance. | 

10. Report of insurance companies to board. Every insurance company 
transacting business under this act shall, at the time and in the manner 
prescribed by the board, make and file with the board such reports of acci- 
dents as the board may require. 

11. Policies to contain clause agreeing to do what—approval or change. 
Every policy or contract insuring against liability for compensation under 
compensation plan No. 2 must contain a clause to the effect that the insurer 
shall be directly and primarily lable to and will pay directly to the em- 
ployee, or in case of death, to his beneficiaries, or major or minor depend- 
ents, the compensation, if any, for which the employer is liable. Every such 
policy shall at all times be subject to the approval, change, or revision by 
the board, and shall contain the clauses, agreements, and promises required 
by this act. 

12. Deposits under plan No. 2 as security. Any deposit made under 
the provisions of compensation plan No. 2 shall be held in trust by the 
treasurer of the board as security for the payment of the liability for which 
the deposit was made. Such deposit may be reduced from time to time 
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with the permission of the board, as the payment of the liability of the in- 
surer may reduce the amount required to be on deposit. Such deposit may 
be changed or renewed when desired by the depositor, by withdrawing the 
Same, or any part thereof, and substituting other deposits therefor; upon 
proof of the final payment of the liability for which such deposit was made, 
any deposit remaining shall be returned to the depositor. All earnings made 
by such deposit shall be first applied upon any liability of the depositors, 
and if no such liability exists, then such earnings shall upon demand be 
delivered to such depositor. The treasurer of the board and his bondsmen 
shall be liable for the value and safekeeping of such deposit, and shall at 
any time upon demand of his bondsmen, the depositor, or the board, ac- 
count for the same and the earnings thereof. 


COMPENSATION PLAN NUMBER THREE 


1. It is the intent and purpose of compensation plan No. 3 that each 
employer subject to and bound by this plan shall be liable and pay for all 
disability to employees due to occupational diseases coming under the pro- 
vision of this plan, and that all funds collected by assessments as herein 
provided shall be paid into one common account to be known as the oc- 
cupational disease compensation account in the agency fund, which ac- 
count shall be devoted exclusively to the payment of all valid claims for 
disability from occupational diseases arising out of or in the course of em- 
ployment coming under the provisions of compensation plan No. 3. Such 
account shall consist of all assessments and penalties received and paid into 
the account, or property and securities acquired by and through the use of 
money belonging to the account, and interest earned upon money belonging 
to the account, together with any money appropriated by the legislature 
for the purpose of this act. The accounts of employers insured in such 
account shall be kept in such a manner as the board may prescribe for the 
purpose of providing information and statistics necessary for determining 
any changes in rates of classification of employment. The occupational 
disease compensation account shall be neither more nor less than self- 
supporting. 

2. Any employer, whether subject to and bound by this act or not, 
may elect to comply with the provisions of compensation plan No. 3 and 
pay into the occupational disease compensation account the premiums pro- 
vided in this act, in which event such employer shall not be liable to 
respond in damages at common law or by statute for disability or death of 
an employee due to an occupational disease during the period covered by 
such premiums and shall enjoy the benefits and privileges of this act. The 
employee of such an employer shall be deemed to have elected to come 
under the provisions of this act unless such employee shall execute and file 
with the board on proper form to be furnished for that purpose, a specific 
election not to be so bound, in which event he shall not enjoy the benefits 
or privileges of this act until such election is withdrawn. 

3. All employments, occupations, or industries affected by the provi- 
sions of compensation plan No. 3 shall be divided by the board for the 
purpose of the occupational disease compensation account into classes 
whose rates may be set and readjusted at such times as the board may deter- 
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mine. The board may rearrange the classes by withdrawing any employ- 
ment embraced in one class and transferring it wholly or in part to another 
class. Separate counts shall be kept if (of) the amounts collected and 
expended in each class for determining rates, but for paying compen- 
sation and dividends the account in the agency fund shall be one and 
indivisible. The board shall determine the hazard of the different classes 
of occupations or industries, and fix the rates of assessment therefor at a 
percentage of the annual total payroll of such employer at the lowest rate 
consistent with the maintenance of a solvent occupational disease com- 
pensation account, and the creation of necessary surpluses and reserves, 
and for such purpose may adopt a system of schedule rating in such a 
manner as to take account of the peculiar hazard of each individual risk. 
The board, in fixing rates, shall provide for the expenses of administering 
the account, the disbursements on account of occupational disease to em- 
ployees in each class, reserves adequate to meet anticipated and unex- 
pected losses, reserves adequate to carry the class to maturity, and such 
other necessary reserves and surpluses as may be determined by the board. 
The board is authorized, in its discretion, to apply tentative rates, subject 
to modification in accordance with the loss experience of such risks. 

4. The initial payment of assessments provided for herein by employers, 
whether presently engaged in a business, occupation or industry, subject 
to this act, or an employer who enters such business, occupation or industry 
at some future date, and all subsequent payment of assessments herein 
provided shall be made at such times and in such amounts as may be ordered 
and prescribed by the board. 

5. Any employer who is in default in the observance of any order of 
the board issued pursuant to the provisions of this act, shall, in addition to 
any other penalty provided by this act, be charged an advance of twenty- 
five per centum (25%) over the established rate, and such advance rate 
shall continue to be in force until such employer shall have ceased to be in 
such default. 

6. If at the end of any year, it shall be seen that the contribution to the 
occupational disease compensation account by any class of industry shall 
be less than the drain upon such account on account of that class, the 
deficiency shall be made good to the account on the first day of February of 
the following year by the employers of that class, in proportion to their 
respective payments for the previous year. 

7. The treasurer of the board shall invest in bonds of the United States, 
bonds of the state of Montana, or bonds of any county, city, or school 
district in the state of Montana, or any other security which may be ap- 
proved by said board, and out of the same and its earnings shall be paid 
such compensation and benefits as the board may direct; provided, how- 
ever, that when there is sufficient money in the occupational disease com- 
pensation account to meet such compensation payments, any surplus or 
earnings remaining may be invested in the securities specified in this 
section. 

8. If any employer shall default in any payment to the occupational 
disease account, the sum due may be collected by an action at law in the 
name of the state and such right of action shall be cumulative. The board 
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is hereby authorized, in its discretion, to cancel any employer’s right to 
operate under compensation plan No. 3 for failure to pay the premimus due; 
provided, that when the board makes an order canceling an employer’s 
right for failure to pay premiums or assessments it shall be the duty of the 
board to make such order at least sixty (60) days before the cancellation 
becomes effective and to send a formal notice to the sheriff or sheriffs of 
the county or counties wherein the employer is operating, and it shall be 
the duty of the said sheriff or sheriffs to post a notice in at least three (3) 
conspicuous places where the workmen can readily see said notices to the 
effect that the board has canceled the right of the said employer to operate 
under the act, and said notice shall give the date of the effectiveness of 
said order. After said cancellation date the said employer shall have the 
same status as an employer who is not enrolled under the Occupational 
Disease Act. 


When an employer’s right to operate has been canceled by the board for 
failure to pay premiums and when the board, in its discretion, finds that 
the property and assets of said employer are not sufficient to pay said 
premiums, the board may compromise said claim for premiums and accept 
a payment of an amount less than the total amount due. 


9. For any disability to any employee resulting from an occupational 
disease occurring during default in any payment to the occupational dis- 
ease compensation account, the defaulting employer as to such disability 
shall be considered as having elected not to come under the provisions of 
this act, except that he shall be and remain liable to pay to the occupational 
disease compensation account the amount of such default together with 
the penalty prescribed in subsection 5 of this section. 


10. The person entitled to sue under the provisions of subsection 9 of 
this section shall have the option of proceeding by suit or taking under this 
act. If such persons take under this act, the cause of action against the 
employer shall be assigned to the state for the benefit of the occupational 
disease compensation account. If such person shall elect to proceed against 
the defaulting employer, such election shall constitute a waiver of any 
right to compensation under the provisions of this act. 


11. Any cause of action assigned to the state under the provisions of 
subsection 10 of this section may be prosecuted or compromised by the 
board in its discretion. 

12. Where an employee is entitled to compensation under compensation 
plan No. 3, he shall file with the board his application therefor, together 
with the certificate of the physician attending him, and it shall be the duty 
of such physician to lend all necessary assistance in making application for 
compensation and such proof of other matters as may be required by the 
rules of the board without charge to the employee; provided that the filing 
of a certificate of the attending physician shall not constitute a sworn claim 
for compensation. 

13. For proper compliance with the provisions of subsection 12 of this 
section, the physician, after approval by the board, shall be paid out of the 
occupational disease compensation account, five dollars ($5.00) for each 


case. 
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14. Where death results from an occupational disease, the parties en- 
titled to compensation under compensation plan No. 3, or someone in their 
behalf, shall make application for the same to the board. The application 
must be accompanied with proof of death and proof of relationship, showing 
the parties entitled to compensation, certificate of the attending physician, 
if any, and such other proof as may be required by the board. 

15. In computing the payroll of any employer the entire compensation 
received by any employee subject to this act shall be included, whether it 
be in the form of salary, wage, piecework, or otherwise and whether pay- 
able in money, board or otherwise. 

16. Disbursements out of the occupational disease compensation ac- 
count in the agency fund shall be made by the treasurer of the board, as 
the board may order. If at any time there shall not be sufficient money in 
the occupational disease compensation account with which to pay any war- 
rants drawn thereon, the employer, on account of whose workmen the war- 
rant was drawn, shall pay the same, and upon his next contribution to such 
fund he shall be credited with the amount so paid, with interest thereon at 
the rate of six per centum (6%) per annum from the date of such pay- 
ment to the date upon which the next assessment becomes payable; and 
if the amount of the credit exceeds the amount of such assessment, he shall 
have a warrant upon such account for the excess, and if said warrant be 
not paid for want of funds, it shall be credited to such employer and be 
applied upon succeeding assessments. 

17. All earnings made by the occupational disease compensation account 
by reason of interest paid for the deposit thereof, or otherwise, shall be 
eredited to and become a part of said account, and the making of profit, 
either directly or indirectly, by the treasurer of the board, or any other 
person, out of the use of the occupational disease compensation account 
shall constitute a felony, and on conviction thereof shall subject the person 
making such profit to imprisonment in the state penitentiary for a term 
not exceeding two (2) years, or a fine not exceeding five thousand dollars 
($5,000.00), or both such fine and imprisonment, and the treasurer of the 
board shall be liable upon his official bond for all profits realized for any 
unlawful use of the said fund. 


History: En. Sec. 34, Ch. 155, L. 1959; Failure to Select Plan 


amd. Sec. 172, Ch. 147, L. 1963. 


Compiler’s Note 


The word “of” enclosed in parentheses 
in the third sentence of paragraph 3 under 
Compensation Plan Number Three ap- 
peared in brackets in Chapter 147, Laws 


Section 92-1339 impliedly recognizes 
that a common-law action exists in em- 
ployee if employer has failed to comply 
with the choice of one of the three com- 
pensation plans specified in this section. 
Summer v. Victor Chemical Works, 298 
F 2d 66, 69. 


1963, and apparently is derived from 
a bracketed insertion by the compiler of 
the 1959 Supplement made to show an ap- 
parent typographical error. 


92-1335. Hearing, findings and awards. Upon receiving a demand for 
hearing or rehearing by a party dissatisfied by either the first or second 
determination of compensability by the board, as provided in section 92- 
1815, the board shall hold such hearing within ninety (90) days from 
the date of demand for hearing or rehearing. After the final hearing by 
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the board, it shall within thirty (80) days, make and file a finding upon all 
facts involved in the controversy, and its award, which shall state its 
determination as to the rights of the parties. 

History: En. Sec. 35, Ch. 155, L. 1959. 


92-1336. Power of board to award compensation and time and manner 
of payment. The board in its award may fix and determine the total 
amount of compensation to be paid, and specify the manner of payment, or 
may fix and determine the weekly disability indemnity to be paid, subject 
to the limitations in this act contained; providing, however, that the pay- 
ment of such award and indemnity shall be in the same manner as that 
of undisputed awards and indemnities coming within the particular plan 
provided for in this act to which said award and indemnity belong. 

History: En. Sec. 36, Ch. 155, L. 1959. 


92-1337. Where payment due to child under eighteen years. Where 
payment is due to a child under eighteen (18) years of age or to a per- 
son adjudged incompetent, the same shall be made to the parent or to the 
duly appointed guardian, as the case may be, and the written receipt of 
such parent or guardian shall acquit the employer, the insurer or board, 
as the case may be, of further hability. In other cases, payment shall be 
made to the person entitled thereto or to his duly authorized representative. 

History: En. Sec. 37, Ch. 155, L. 1959. 


92-1338. Payment of compensation shall begin. Payment of compensa- 
tion under this act shall begin on July 1, 1959. 
History: En. Sec. 38, Ch, 155, L. 1959. 


92-1339. Common-law defenses not available. A. Employers subject 
to and who fail to comply with the provisions of section 92-1334 shall 
not be entitled to the benefits of this act during the period of noncom- 
plianee, and shall not avail himself of the defenses: 

1. That the employee was negligent, unless such negligence was will- 
ful; 

2. That the disability was caused by the negligence of a fellow em- 
ployee; 

3. That the employee had assumed the risks inherent, incident to, or 
arising out of his employment, or arising from the failure of the employer 
to provide and maintain a reasonably safe place to work, or reasonably 
gafe tools or appliances. 

History: En. Sec. 39, Ch. 155, L. 1959. Action against Employer 


; This section impliedly recognizes that a 
Compiler's Note ’ common-law ahciant exists in employee if 
This section as enacted contained nO employer has failed to comply with the 

subsection “B.” choice of one of three compensation plans 

specified in section 92-1334. Summer v. 

Victor Chemical Works, 298 F 2d 66, 69. 


92-1340. Penalties for violation. An employer subject to this act who 
fails to comply with section 92-1334, or a person who violates any other 
provision of this act, does an act prohibited thereby, or fails or refuses to 
perform a duty imposed by this act within the time prescribed by law 
or by the board for which no penalty is specifically provided, or fails, 
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neglects or refuses to obey an order of the board or a judgment of a court 
under the provisions of this act, is guilty of a misdemeanor punishable by 
a fine of not less than one hundred dollars ($100.00) nor more than six 
hundred dollars ($600.00) for the first offense, and not less than two hun- 
dred dollars ($200.00) nor more than twelve hundred dollars ($1200.00) 
for each subsequent offense. 


History: En. Sec. 40, Ch. 155, L. 1959. 


92-1341. Deduction from wages of any part of a premium misde- 
meanor—hospital contributions. It shall be unlawful for the employer to 
deduct or obtain any part of any premium required to be paid by this 
act from the wages of [or] earnings of his workmen, or any of them, and the 
making or attempt to make any such deduction shall be a misdemeanor, 
except that nothing in this section shall be construed as prohibiting con- 
tributions by employees to a hospital fund, as elsewhere in this act 
provided. 

History: En. Sec. 41, Ch. 155, L. 1959. Collateral References 


Workmen’s Compensation€~2080. 


ES se ; 101 C.J.S. Workmen’s Compensation 
The bracketed word “or” was inserted  g 913, 


by the compiler. 


92-1342. False representation by employee. No compensation shall be 
payable for an occupational disease if the employee, at the time of entering 
the employment of the employer by whom the compensation would other- 
wise be payable, knowingly represented himself in writing as not having 
previously been disabled, laid off, or compensated in damages or otherwise, 
because of such disease when the contrary is true. 

History: En. Sec. 42, Ch. 155, L. 1959. 


92-1343. Legal action by board. Upon request of the board, the at- 
torney general shall institute and prosecute actions for the enforcement of 
the provisions of this act or for the recovery of money due the state 
occupational disease compensation account in the agency fund or for any 
penalty provided for in this act, and he shall prosecute or defend all actions 
brought by or against the board, or the members thereof in their official 
capacity. The board may compromise any action brought under this act. 


History: En. Sec. 43, Ch. 155, L. 1959; 
amd. Sec. 189, Ch. 147, L. 1963. 


92-1344. Board may sue and be sued. The industrial accident board 
of Montana may sue and be sued in its own name. Service of summons 
and other processes on the chairman of the industrial accident board shall 
be deemed service on the board. 

History: En. Sec. 44, Ch. 155, L. 1959. 


92-1345. Board shall adopt rules and regulations. Subject to the pro- 
visions of this act, the board shall adopt and publish rules and regula- 
tions governing procedure before it, and shall prescribe forms of notice 
and manner of serving the same in all claims for compensation, and may 
change the same from time to time at its discretion. 

History: En. Sec. 45, Ch. 155, L. 1959. 
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92-1346. Claim forms prescribed by board. Claims for compensation 
under this act shall be filed on forms prescribed and provided for by the 
board and shall be filed in the same manner as claims for compensation 
under the Workmen’s Compensation Act unless in this act otherwise pro- 
vided. 


History: En. Sec. 46, Ch. 155, L. 1959. 


92-1347. Power of board in certain matters. A. Each member of the 
board and referees appointed by the board, for the purposes provided in 
this act, may administer oaths, certify official acts, issue subpoenas, compel 
attendance of witnesses and production of papers, books, accounts, docu- 
ments and evidence. 

History: En. Sec. 47, Ch. 155, L. 1959. Compiler’s Note 
This section as enacted contained no 
subsection “B.” 

92-1348. Confidential information used, how. No information fur- 
nished to the board by an employer or an insurer shall be open to public 
inspection, or made public except on order of the board, or by the board 
or a member of the board, in the course of a hearing or proceeding. Any 
officer or employee of the board who, in violation of the provisions of this 
section, divulges any information, shall be guilty of a misdemeanor. 

History: En. Sec. 48, Ch. 155, L. 1959. 


92-1349. American experience table of mortality used. Whenever it 
is necessary to estimate the sum of money to set aside as a reserve in any 
ease, the American experience table of mortality shall be used. 

History: En. Sec. 49, Ch. 155, L. 1959. 


92-1350. Hearings and investigations—technical rules. Hearings and 
investigations before the board, or any member thereof, shall be governed 
by this act and by rules of practice and procedure to be adopted by the 
board, and in the conduct thereof neither the board nor any member 
thereof shall be bound by the technical rules of evidence. No informality 
in any proceedings or in the manner of taking testimony shall invalidate 
any order, decision, award, rule, or regulation made, approved, or con- 
firmed by the board. 


History: En. Sec. 50, Ch. 155, L. 1959. 100 C.J.S. Workmen’s Compensation 


§§ 384, 385. 
Collateral References 


Workmen’s CompensationC—1091 et seq., 
1687 et seq. 


92-1351. Depositions may be taken. The board, or any member thereof, 
or any party to the action or proceeding may, in any investigation or 
hearing before the board, cause the deposition of witnesses residing within 
or without the state to be taken in the manner prescribed by law for like 
depositions in civil actions in the district courts of this state, and to that 
end may compel the attendance of witnesses and the production of books, 
documents, papers and accounts. 


History: En. Sec. 51, Ch. 155, L. 1959. 100 C.J.S. Workmen’s Compensation 


580. 
Collateral References § 


Workmen’s CompensationG>1686. 
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92-1352. Powers of board. The board is hereby vested with full power, 
authority, and jurisdiction to do and perform any and all things, whether 
herein specifically designated or in addition thereto, which are necessary 
or convenient in the exercise of any power, authority, or jurisdiction con- 
ferred upon it under this act. 

History: En. Sec. 52, Ch. 155, L. 1959. 


92-1353. Powers to issue writs and process—fees for serving. The 
board, and each member thereof shall have power to issue writs of sum- 
mons, warrants of attachment, warrants of commitment, and all neces- 
sary process in proceedings for contempt in like manner and to the same 
extent as courts of record. The process issued by the board or any mem- 
ber thereof shall extend to all parts of the state, and may be served by 
any persons authorized to serve process of courts of record, or by any 
person designated for that purpose by the board, or any member thereof. 

The person executing any such process shall receive such compensation 
as may be allowed by the board, not to exceed the fees now prescribed 
by law for similar service, and such fees shall be paid in the same manner 
as provided herein for the fees of witnesses. 


History: En. Sec. 53, Ch. 155, L. 1959. 100 C.J.S. Workmen’s Compensation 


§§ 591, 598. 
Collateral References 


Workmen’s CompensationG—1090, 1163 
et seq., 1703. 


92-1354. Power to administer oaths, certify official acts, issue sub- 
poenas—witness fees and mileage. The board and each member thereof, 
its secretary and referees, shall have the power to administer oaths, certify 
to all official acts, and to issue subpoenas for the attendance of witnesses 
and the production of papers, books, accounts, documents, and testimony 
in an inquiry, investigation, hearing, or proceeding in any part of the 
state. Each witness who shall appear by order of the board, or any mem- 
ber thereof shall be entitled to receive, if demanded, for his attendance 
the same fees and mileage allowed by law to a witness in civil cases in 
the district court, which amount shall be paid by the party at whose 
request such witness is subpoenaed, unless otherwise ordered by the 
board. When any witness, who has not been required to attend at the 
request of any party, 1s subpoenaed by the board, his fees and mileage 
may be paid from the funds appropriated for the use of the board in the 
Same manner as other expenses of the board are paid. Any witness sub- 
poenaed, except one whose fees and mileage may be paid from the funds 
of the board, may at the time of service demand the fee to which he is 
entitled for travel to and from the place at which he is required to appear, 
and one day’s attendance. If such witness demands such fees at the time 
of service and they are not at that. time paid or tendered, he shall not 
be required to attend before the board, or a member thereof or referee, 
as directed in the subpoena. 

History: En. Sec, 54, Ch. 155, L. 1959. 


92-1355. Power of district court concerning production of testimony— 
contempt. The district court in and for the county in which any inquiry, 
investigation, hearing, or proceeding may be held by the board, or any 
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member thereof, shall have the power to compel the attendance of wit- 
nesses, the giving of testimony, and the production of papers, books, 
accounts, and documents as required by any subpoena issued by the board, 
or any member thereof. The board, or any member thereof, before whom 
the testimony is to be given or produced, in case of the refusal of any 
witness to attend or testify or produce any papers required by such sub- 
poena, may report to the district court in and for the county in which the 
proceeding is pending, by petition, setting forth that due notice has been 
given of the time and place fixed for the attendance of said witness, 
or the production of said papers, and that the witness has been summoned 
in the manner prescribed in this act, and that the witness has failed and 
refused to attend, or produce the papers required by the subpoena before 
the board or any member thereof in the case of proceeding named in the 
notice and subpoena, or has refused to answer questions propounded to 
him in the course of such proceedings, and ask an order of said court 
compelling the witness to attend and testify or produce said papers before 
the board. The court, upon the petition of the board, or any member 
of the board, shall enter an order directing the witness to appear before 
the court at the time and place to be fixed by the court in such order, 
not more than ten (10) days from the date of the order, and then and 
there show cause why he had not attended or testified, or produced such 
papers before the board. A copy of said order shall be served upon said 
witness. If it shall appear to the court that said subpoena was regularly 
issued by the board, or a member thereof, and regularly served, the court 
shall thereupon enter an order that said witness appear at the time and 
place fixed in said order, and testify or produce the required papers, 
and upon failure to obey said oider, said witness shall be dealt with as 
for contempt of court. The remedy provided in this section is cumulative, 
and shall not be construed to impair or interfere with the power of the 
board, or a member thereof, to enforce the attendance of witnesses and 
the production [of] papers, and to punish for contempt, in the same manner 
and to the same extent as courts of record. 
History: En. Sec. 55, Ch. 155, L. 1959. Collateral References 


Compiler’s Note Workmen’s Compensation€1703, 1822 


The bracketed word “of” was inserted eee C.J.S. Workmen’s Compensation 
by the compiler. §§ 591, 598. 

92-1356. Certificates and certified copies as evidence. Copies of official 
documents and orders filed or deposited according to law in the office 
of the board, certified to by a member of the board, or by the secretary 
under the official seal of the board, to be true copies of the original, shall 
be evidence in like manner as the originals. In any court proceeding, 
wherein the question as to whether or not an employer or employee has 
complied with and is operating under and bound by the provisions of 
the Occupational Disease Act of Montana, is a question for determination, 
a certificate by a member of the board, or by the secretary under the 
official seal of the board, certifying that such employer or employee has or 
has not complied with, and is or is not operating under, and is or is not 
bound by the provisions of the Occupational Disease Act of Montana, shall 
be prima facie evidence thereof. 
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History: En. Sec. 56, Ch. 155, L. 1959. 100 C.J.S. Workmen’s Compensation 


381, 385. 
Collateral References §§ ’ 


Workmen’s CompensationG1895 et seq. 


92-1357. Apportionment of costs and disbursements—expenses. The 
costs and disbursements incurred in any proceeding or hearing before the 
board, or a member thereof, may be apportioned between the parties on the 
same or adverse sides, in the discretion of the board. Costs and disburse- 
ments in any proceeding or hearing, arising out of cases under plan No. 38, 
may be paid from the occupational disease compensation account in the 
agency fund, and in the discretion of the industrial accident board, in- 
cluding the necessary traveling and other expenses and disbursements of 
the members of the board, its referees or officers or employees incurred 
while actually conducting investigations, hearings or proceedings, within 
or without the state of Montana. 


History: En. Sec. 57, Ch. 155, L. 1959; Collateral References 
amd. Sec. 190, Ch. 147, L. 1963. Workmen’s Compensation@~1987. 
101 C.J.S. Workmen’s Compensation 
§ 823. 


92-1358. Books, records and payrolls to be open to inspection. The 
books, records, and payrolls of the employer, pertinent to the administra- 
tion of this act, shall always be open to inspection by the board or any 
duly authorized employee thereof, for the purpose of ascertaining the 
correctness of the payroll, the number of men employed, and such other 
information as may be necessary for the board and its management under 
this act. Refusal on the part of the employer to submit said books, ree- 
ords, and payrolls for such inspection shall subject the offending employer 
to a penalty of one hundred dollars ($100.00) for each offense, to be col- 
lected by civil action in the name of the state. 


History: En. Sec. 58, Ch. 155, L. 1959; 100 C.J.S. Workmen’s Compensation 
amd. Sec. 173, Ch. 147, L. 1963. § 384; 101 C.J.S. Workmen’s Compensation 


§ 913. 
Collateral References 


Workmen’s Compensation@—1090, 2080. 


92-1359. Jurisdiction of board to hear disputes and controversies. All 
proceedings to determine disputes or controversies arising under this act 
shall be instituted before the board, and not elsewhere, and determined 
by them, except as otherwise in this act provided, and the board is hereby 
vested with full power, authority, and jurisdiction to try and finally de- 
termine all such matters, subject only to review in the manner and within 
the time in this act provided. 


History: En. Sec. 59, Ch. 155, L. 1959. bility of the claim. Profitt v. J. G. Watts 
Constr. Co., 140 M 265, 370 P 2d 878, 


Right to Hearing 883, 885. 

The industrial accident board may not 
order, without a hearing and upon ex Collateral References 
parte application of the employee, dis- Workmen’s Compensation€1177 et seq. 
missal of a claim for compensation filed 100 C.J.S. Workmen’s Compensation 


by an employee, after the employer has §§ 383, 425. 
demanded a hearing as to the compensa- 


92-1360. Presumption as to legality of rules, orders, findings, etc., of 
board. All orders, rules and regulations, findings, decisions, and awards 
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of the board in conformity with law shall be in force and shall be prima 
facie lawful; and all such orders, rules, and regulations, findings, decisions, 
and awards shall be conclusively presumed by [to] be reasonable and lawful, 
until and unless they are modified or set aside by the board or upon 
review. 

History: En. Sec. 60, Ch. 155, L. 1959. Collateral References 

Compiler’s Note Workmen’s Compensation¢€—1935. 


b] . 
aeroekstade word. too wae iuserted gs 385 rete Workmen’s Compensation 
> . 


by the compiler. 


92-1361. Collateral attack not permitted. No orders or decisions of 
the board shall be subject to collateral attack, and may be reviewed or 
modified only in the manner provided therein. 


History: En. Sec. 61, Ch. 155, L. 1959. 100 C.J.S. Workmen’s Compensation 


Collateral References §§ 386, 659. 


Workmen’s Compensation€—1793. 


92-1362. Appeal to district court. Within thirty (80) days after the 
rendition of the final decision of the board provided in this act and within 
twenty (20) days after notice thereof, any party affected thereby, may 
appeal to the district court of the judiciary district of the state of Montana, 
in and for the county in said state wherein the occupational disease dis- 
ability occurred or the employer may have a place of residence, or if such 
employer be a corporation may have his principal office or place of busi- 
ness and said appeal shall be for the purpose of having the lawfulness of 
the determination, order, decision or award inquired into and determined. 


History: En. Sec. 62, Ch. 155, L. 195%. 100 C.J.S. Workmen’s Compensation 


426, 671, 676, 677, 722 et seq. 
Collateral References 8§ ’ , ’ ’ q 


Workmen’s Compensation€>1824. 


92-1363. Procedure upon appeal. The said appeal shall be taken 
pursuant to the provisions of section 92-834. 
History: En. Sec. 63, Ch. 155, L. 1959. 


92-1364. Appearance on appeal. Appearances shall be made and 
judgment rendered in the manner set forth in section 92-835. 
History: En. Sec. 64, Ch. 155, L. 1959. 


92-1365. Appeal to supreme court. Hither the board, or the appellant, 
or any adversary party, if there be one, may appeal to the supreme court 
of the state of Montana from any final order, judgment, or decree of the 
said district court, which said appeal shall be taken in like manner as 
appeals are now taken in other civil actions to the said supreme court, 
and upon such appeal the said supreme court shall make such orders in 
reference to stay of proceedings as it finds to be just in the premises, 
and may stay the operation of any order, judgment, or decree of said 
district court, without requiring any bond or undertaking from the appli- 
eant for such stay. When any such cause is so appealed it shall have 
precedence upon the ealendar of the said supreme court, and shall be 
tried by said supreme court upon the record made in said district court 
and before said board, and judgment and decree shall be entered therein 
as expeditiously as possible. 
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History: En. Sec. 65, Ch. 155, L. 1959. 101 C.J.S. Workmen’s Comp tii 


§ 793 et seq. 
Collateral References 


Workmen’s Compensation©-1954 et seq. 


92-1366. Employer liability. There is imposed on every employer 
subject to this act a liability for the payment of compensation as herein 
provided. 

History: En. Sec. 66, Ch. 155, L. 1959. 


92-1367. No vested right to compensation. The right to the com- 
pensation provided for herein shall not, nor shall the rate or amount 
thereof be, or become vested or continuing rights, in persons awarded 
compensation under this act, or any amendment hereof, but the state re- 
serves the right, by act of the legislature, to reduce the rate or amount 
of compensation thereafter to be received by any person theretofore or 
thereafter receiving compensation under this act or any amendment hereof, 
or to wholly discontinue to all persons all compensation provided for by 
this act, or any amendment hereof. 

History: En. Sec. 67, Ch. 155, L. 1959. 


92-1368. This act to be liberally construed. Whenever this act or any 
part or section thereof is interpreted by a court, it shall be liberally con- 
strued by such court. 

History: En. Sec. 68, Ch. 155, L. 1959. Collateral References 


Workmen’s Compensation€—51. 


References 99 C.J.S. Workmen’s Compensation § 20. 


Summer v. Victor Chemical Works, 298 
F 2d 66, 68. 


CHAPTER 14 
REHABILITATION OF INJURED WORKMEN 


Section 92-1401. Reference to vocational rehabilitation division of injured workmen. 
92-1402. Certification of determination to industrial accident board—review of 
award. 
92-1403. Expenses payable to workman receiving training. 
92-1404. Masculine includes feminine. 
92-1405. Repealed. 
92-1406. Industrial accident rehabilitation account. 


92-1401. Reference to vocational rehabilitation division of injured 
workmen. The industrial accident board of the state of Montana shall 
refer to the vocational rehabilitation division of the board of education of 
the state of Montana workmen who have become permanently disabled as 
the result of injuries sustained within the scope and course of employment 
by an employer enrolled under the Workmen’s Compensation Act of the 
state of Montana and who in the opinion of said board can be vocationally 
rehabilitated, and said vocational rehabilitation division shall provide for 
the vocational rehabilitation of such injured workmen under the provisions 
of Title 41, Chapter 8, Revised Codes of Montana, 1947, and amendments 
thereto. 

History: En. Sec. 1, Ch. 21, L. 1961; Collateral References 


amd. Sec. 1, Ch. 221, L. 1963. Workmen’s Compensation€—844. 
99 C.J.S. Workmen’s Compensa las 
§ 318. 
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92-1402. Certification of determination to industrial accident board— 
review of award. When said vocational rehabilitation division has pro- 
vided all feasible vocational rehabilitation to such an injured workman, or 
has determined that vocational rehabilitation is not possible or feasible, it 
shall certify its determination to said industrial accident board, at which 
time said board shall reconsider and review any previous award of com- 
pensation to such injured workman which is then in effect. 

History: En. Sec. 2, Ch. 21, L. 1961. 


92-1403. Expenses payable to workman receiving training. The eligi- 
bility of any injured workman to receive other benefits under the Work- 
men’s Compensation Act of the state of Montana shall in no way be 
affected by his entrance upon a course of vocational rehabilitation as 
herein provided, but he shall be paid, in addition thereto, upon the certifi- 
cation of the vocational rehabilitation division from funds herein provided, 
(1) his actual and necessary travel expenses from his place of residence 
to the place of training, and return, (2) his living expenses while in 
training away from home in an amount not in excess of thirty dollars 
($30.00) per week, his expenses for tuition, books and necessary equipment 
in training. 

History: En. Sec. 3, Ch. 21, L. 1961. Collateral References 
Workmen’s Compensation€G803, 844. 
99 CJ.S. Workmen’s Compensation 
§ 295. 

92-1404. Masculine includes feminine. As used herein the masculine 

shall include the feminine. 
History: En. Sec. 4, Ch. 21, L. 1961. 


92-1405. Repealed—Chapter 221, Laws of 1963. 


Repeal plans No. 1 and No. 2, was repealed by 
This section (Sec. 6, Ch. 21, L. 1961), re- Sec. 2, Ch. 221, Laws 1963. For present 
lating to rehabilitation of workmen under law, see section 92-1401. 

92-1406. Industrial accident rehabilitation account. The payments 
provided in section 92-1403 shall be made from the industrial accident re- 
habilitation account in the agency fund. Payments to such account shall 
be made on or before the first day of July of each year as follows: 

(1) By each employer operating under the provisions of plan one of 
the Workmen’s Compensation Act, an amount to be assessed by the in- 
dustrial accident board, not exceeding one per cent (1%) of the com- 
pensation paid to the employer’s injured employees in Montana for the 
preceding fiscal year. 

(2) By each insurer insuring employers under the provisions of plan 
two of the Workmen’s Compensation Act an amount to be assessed by the 
industrial accident board, not exceeding one per cent (1%) of the com- 
pensation paid to injured employees of its insured in Montana during the 
preceding fiscal year. 

(3) By the industrial accident board an amount to be determined 
by the industrial accident board, not exceeding one per cent (1%) of the 
compensation paid to injured employees in Montana from the industrial 
insurance account in the agency fund and the occupational disease account 
in the agency fund for the preceding fiscal year. 
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Separate accounts of the amounts collected and disbursements made 
from the industrial accident rehabilitation account in the agency fund 
‘shall be kept for each of the plans. If in any fiscal year, the amount col- 
lected from the employers under any plan exceeds the amount of payments 
for employees of the employers under such plan, the assessment against 
the employers under such plan for the following year shall be reduced. 

The payments herein provided for shall be made to the industrial acci- 
dent board which shall credit the sums paid to the said industrial accident 
rehabilitation account which shall be in the custody of the state treasurer. 
Disbursements from the said account shall be made after approval by the 
division of vocational rehabilitation and upon audit and approval by the 
state controller and purchasing agent. 

No part of the funds allocated or contributed as herein provided and 
contemplated shall be used in payment of administrative expenses of the 
industrial accident board or vocational rehabilitation division. 


History: En. Sec. 7, Ch. 21, L. 1961; 
amd. Sec. 3, Ch. 221, L. 1963. 
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